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PREFACE. 


Thi  production  of  a  new  Treatise  on  the  Law  of  iVm  PriuSj  while  a  hook  of  estah- 
lifihed  reputation  on  the  same  suhject  k  before  the  pablic,  may  he  thought  to  require 
some  iqpology.  It  was,  however,  conceived,  that  a  work  treating  of  this  branch  of 
the  law  with  more  minute  accuracy  than  any  existing  publication,  was  called  for  by 
the  Profession.  With  a  view  to  supply  a  want  felt  by  &e  practitioner,  the  Author 
has  eodeavored  to  introduce  into  this  compilation  every  point  and  case  of  practical 
importance  relating  to  the  subjects  which  it  embraces.  The  modem  changes  in  the 
laws  and  practice  have  been  particularly  attended  to;  the  new  Rules,  the  recent 
Statutes,  and  all  the  decisions  under  them  applicable  to  Nm '  Pnu9^  down  to  the 
period  of  puUioation,  will  be  found  under  appropriate  heads. 

Although  this  work  is  principally  designed  for  members  of  the  profession  engaged 
in  actual  practice,  no  pains  have  been  spared  to  make  it  also  useful  to  the  student. 
Under  each  head,  the  Author  has  endeavored  to  lay  down  the  principles  of  the  law 
as  collected  from  the  authorities ;  the  grounds  of  the  decisions  are  generally  given  in 
the  language  of  the  Court,  as  being  more  satisfactory  than  any  rule  which  he  felt  he 
could  extract  from  them ;  the  leading  cases  are  set  forth  at  considerable  length<^ 
those  parts  only  of  the  reports  being  omitted  which  could  not  assist  in  illustrating  the 
principles  upon  which  the  decisions  are  founded ;  and  the  rules  of  pleading  and  evi- 
dence applicable  to  the  different  actions  are  carefully  incorporated* 

Every  mechanical  device  has  been  resorted  to  for  the  purpose  of  facilitating  refe- 
rence. The  Author  flatters  himself  that  the  arrangement,  the  uniform  divisions  of 
each  subject,  the  marginal  notes,  the  heading  of  the  pages,  and  the  index,  are  well 
calculated  for  that  end. 

If  the  utility  of  the  work  bear  any  proportion  to  the  labor  and  anxiety  which  it  has 
cost  the  Author,  his  expectations  will  be  amply  realised.  In  submitting  it  to  the 
jndgment  of  the  Profession,  he  feels  confident,  that  if  they  find  it  in  any  degree 
serviceable,  f^eii  liberality  will  treat  its  defects  with  indulgence. 

P.  B.  L. 

3,  Plowden  BiriLDiNes,  Tivplk, 
February  10, 1838. 


ADVERTISEMENT  TO   THE  AMERICAN  EDITION. 

The  Publishers  here  offer  to  the  Profession^  a  Digest  of  the  Law  ap- 
plicable to  Trials  at  Nisi  Prius,  which  will  be  found  peculiarly  valuable 
as  an  adjunct  to  Selwyn^from  its  comprising  all  the  latest  English 
cases.  With  this  view  the  American  editor  has  confined  hiiibself  to  the 
latest  reported  cases  in  the  United  States,  principally  to  those  posterior 
to  the  last  edition  of  Wheaton's  Selwyn,  by  Mr.  Wharton.  He  has 
added  also  in  the  Appendix  a  few  notes  on  Account  Render,  an  action 
entirely  obsolete  in  England,  but  still  in  use  in  some  of  the  United 
States.  The  work  itself  is  a  compilation  evincing  great  care  and  accu- 
racy, and  the  method  of  it  well  adapted  either  for  continuous  study  or 
occasional  reference. 

G.  S. 
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Clark  0.  Hougham        998 

Clark  0.  Hutchins 

Clark  0.  Mumford 

Clark  0.  Thompiion 

Clarke,  Ex  parte  . 

Clarke  0.  Calvert  . 

Clarke  0.  Clarke  . 

Clarke  0.  Cogge    . 

Clarke  0.  Davies   . 

Clarke  0.  Fell 

Clarke  0.  Glennie . 

Clarke  0.  Gray 

Clarke  0.  Johnson 

Clarke  0.  Leslie    . 

Clarke  0.  Percival 

Clarke  0.  PbiUips 

Clarke  0.  Rowell  • 

Clarke  0.  Scton     • 

Clarke  0.  Spenser 

Clarke  0.  Webb  . 
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.  1328 
.  1246 
537.  539 
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.  106 
.  626 
110. 112 
.  1405 
.  655 
.  1519 
139. 1033. 1035 
115L  1182 
.  967 
.  1507 
453,  3.  461 
.  1316 
.  308 
.  354 
.  776 
419.  431 
350.256 
460.  463 
.  185 
.  801 
.  Ill 
.  1272 
1000. 1271. 1274 
.  532 
.   84 
.  984 
.  369 
300.  801 
.  317 
.  583 
1333,4 
.  398 
98,9 
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.   63 
.  136 
.  365 
.  854 
.  944 
.  740 
.  1473 
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ClaxtoD  «.  Swift   . 
Cla  J  o.  HsnipoQ  . 
najUn's  cue 
CUyton  «.  Andrewt 
Clajloii  e.  Bbkflly 
OajtoD  V.  Dill^    . 
ClajrUm  «.  Gosling 
Cbjloo  e.  Greypon 
Cl^g  n,  Laffer 
C]c;|Pg^  o>  JLevj       • 
Oe^  V.  PenaloiHi 
C3eiDcot  9,  Cbivos 
Cfemciit  0.  flther 
dement  v,  Hinlej 
Ctemcnt «  Milner 
ClemeDto  e.  Gooiding 
CSemenu  «.  Langley 
Cierk  e.  PigoC 
Clerke  «.  Martin  • 
Ctiffe  «.  Prowcr    • 
Uiffbrd  o.  Hnnler 
Clifford  «.  Lazton 
Clil't  V.  Gye  •        • 
Chogh  e.  Cloogfa 
Ciovee  V.  WilJiams 
Clowes  V.  Brooke 
Clugae  9.  Penalona 
CianncM  o.  Pczzey 
Clatterbock  o.  Combs 
Coates  9.  Hatton 
Coatea  v,  Hawkyard 
Coates  V.  Hewitt 
Coates  V.  Lewis    . 
Coates  0.  Stevens 
Coats  o.  Stevens  • 
Cobb  e.  Stokes     . 
Cobb  o.  Symmonds 
Cobban  v.  Down  . 
Cobbold  V.  Gaston 
Cobden  o.  Kendreck 
Cochrane  v.  Fisher 
Cock  V.  Coxweii  . 
Cock  V.  Curtoys  . 
Coek  V.  JoDO 
Cock  V.  Richards  . 
Cock  D.  Wortliam 
Cockayne  s.  Hodgkisson 
Cocks  o.  Baker    . 
Cocker  «.  Crompton 
Cockerill  v.  Armstrong 
Cockey  v.  Atkin^n 
Cuckroft  o.  Black 
Cocks  o.  Darton  . 
Cocks  V.  Masterman 
Cocks  V.  Nash 
Cockshott  o.  Bennett 
Coggs  e.  Bernard 
Cotieo  V.  Bulklcy 
Cohen  v.  Canningham 
Cohen  v.  Hanham 
Cobeo  V.  iiinckiey 
Cohen  v.  Huskiwwn 
Cohen  o.  Morgran 
ColiMrn  o.  Patmore 
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.  1362 

.  1382 
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337.  494 

.    184 

.  1191 

.  1096 

.    774 

.    664 

.    710 

.    138 

.    383 

.      93 

.    186 
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.    178 

.    741 

.    146 

.    145 

.  1084 

728.  876 

207.235 

.    513 

.  1052 

.      65 

.  1184 

394.  499.  696 

114, 15 

.  1492 

.    635 

.  1464 

.  1365 

.  1038 

42. 1427 

.  1420 

.  114i 

.    983 

.    853 

.  58,9 

.    654 

20.  477 

38.  527 

.  1222 

.    237 

.  1219 

1157.  1225 

.  1422 

.  1289 

23.75 


Colby  V,  Hunter  . 
CoIcHrell  V.  Gregory 
Cots  «.  Blake 
Cole  o.  Dyer 
Cole  o.  Gower 
Cole  0.  Hawkins 
Cole  0.  Perkin 
Cole  0.  Selby 
Golems  case  . 
Colegrave  0.  Dia  Santos 
Colenan  0.  Cooke 
Coleman  0.  Gibson 
Cdoman  0.  Sherwin      * 
Coleman  et  Uxor  0.  Haroourt 
Cdepepper  0.  Good 
Coles  0.  Barrow    . 
Coles  0.  Bell 
Coles  0.  Hulme    . 
Coles  0.  Robins     . 
Coles  0.  Robinson 
Coles  0.  Trecothick 
Coles  o.  Wright   . 
Colket  0.  Freeman 
Colledge  0.  Home,  or  House 
College  of  Physicians  0.  Salmon 
Collenridflfe  0.  Farquharaon 
Collet  0.  Haigh     . 
Colling  0.  Trewick       • 
Collins  0.  Blantern 
Collins  0.  Butler  . 
Collins  0.  Carnegie 
Collini  0.  Collins  . 
Collins  0.  Emett  .        • 
Collins  0.  Forbes  • 
ColUns  0.  Gibbs    . 
Collins  0.  Godfrey 
Collins  0.  Gwyne 
Collins  0.  Jones 
Collins  0.  Lord  Mathew 
Collins  0.  Martin  • 

Collins  0.  Nicholson     • 
Collins  0.  Prosser 
Collins  0.  Rowed 
Collins  0.  Thoroughgood 
Collison  0.  Leisom 
Cologan  0.  London  Assurance  Company,  1166. 
*  1169 

Colson  0.  Selby 1567 

Colstone  0.  Hisoolbs  .  .  •  •  1305 
Colt  0.  Howe  .  •  .  •  ,  .  124 
Colwil  0.  Reeves  .        .        .        •        .  1406 

Combe  0.  Jones 615 

Comber's  case 973 

Compere  0.  Hicks  .  .  •'  •  854 
Compton  0.  Bedford  ....  225 
Conipton  0.  Haigh  •  .  •  •  1495 
Compton  0.  Richards  ....  559 
Corny n  o.  Kineto  ....    826 

Comyns  0.  Boyer  •        •        •        •        7 

Concannen  0.  Lethbridge  •  •  •  1349 
Connop  0.  Yeates  •        •        •        •    484 

Connor  o.  MarUn  .        .        .     343.409 

Connor  0.  West  .        .        .824.826 

Conolly  0.  Baxter  •        .        .        •    718 

-Constable  v.  Andrew    •       •       •        •    149 
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.  390 
•  581 
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.  271 

28.1050 

49.287 
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.  419 

85. 1395 

155.762 

371.  490 
.  263 

117. 119 
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.  160 
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.  186 
.  758 
1105,6 
.  668 
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KAM£S  or  CASES  HSrEBBJBD  TO 


Constable  v.  Johafloa    < 
Cook  «.  Batchelor 
Cook  o.  Beat     - 
Cook  V.  Clay  worth 
Cook  v»  Cos 
Cook  V.  Denton 
Cook  o.  Hughes 
Cook  V,  Jackson 
Cook  V.  Jennin^ 
Cook  V.  Parson 
Cook  V.  Sfnith  - 
Cook  V.  Tansweli 
Cook  V.  Ward  - 
Cooke,  Ex  parte 
Cook  V.  Calcraft 
Cooke  V.  C^ldecott 
Cooke  V.  Lozley 
Cooke  o.  Munstone 
Cooke  V.  Rogers 
Cooke  V.  Tombs 
Cooke  V.  Whorwood 
Coombe  v.  Capron 
Coombe  v.  Miies 
Cdoinbe's  ease  - 
Coombes  v.  Beaumont 
Coombes  v.  Cole 
Cooper  t).  Amos 
Cooper  V.  Blundy 
Cooper  V.  Chitty 
Cooper  V.  Elston 
Cooper  V.  Hunch  in 
Cooper  V.  Machin 
Cooper  V,  Marshall 
Cooper  V,  Mjrer 
Cooper  9.  Monk 
Cooper  V.  Monks 
Cooper  o.  Phillips 
Cooper  «^.  Robinson 
Cooper  V.  Smith 
Cooper  V.  Twibill 
Cooper  V.  Whitehouse 
Coore  o.  Callaway 
Cope  V.  Cope    - 
Copeland  v.  Stephens 
Copleston  o.  Piper 
Coppin  9.  — 
Coppin  V.  Craig 
Coppin  V.  Walker 
Corbett  o.  Brown 
Corbett  c.  Parkington  . 
Corbott  o.  Poclnitz 
Cordoso  V.  Hardy 
Cordwent  o.  Hunt 
Cormel  o.  Lisset 
Cornforth  v.  Rivett 
Cornish  o.  Scarell 
Corpe  o.  Overton 
Corstairs  v.  RoUeston  . 
Cory  V,  Scott   - 
Coxser  v.  Collinge 
Cossey  v.  Diggons 
Cotes  V.  Davis 
Cotes  o.  Harris 
Cothay  o.  Fenncll 
Cotbay  v.  Tuto 
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-  1301 
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283.  1467 
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239.308 

.  1429 

-  370 

-  1478 
.  1420 
.  144 

154.  700 

-  1061 
.  644 

127.  714.  715. 1313 

146.  170  434 

935,  6 

244.  303 

-  825 

-  759.  1085 

-  97 
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-  298 

-  928 

-  140 

-  460 

-  454 

-  617 

-  1336 
342.  402 

-  1249 

-  105 

-  533 


Cotterell «.  Apsey 
Cotterell  v.  Dutton 
Cotterell  v.  Griffiths     - 
Cotlerill  v.  Cuff 
Cotterin»:  Tolly 
Cottingham  v.  King 
Cottle  V.  Aidrich 
Cotton  V.  Brown 
Cotton  V.  Goodridge 
Cotton  o.  Horsemanden 
Cotton  o.  James 
Cotton  V.  Thurland 
Cottrdl  0.  Apsey 
Cougiram  v.  King 
Coolson  V.  Scott 
Coulter's  case    - 
Coupland  v.  Hardingham 
Cousins  V.  Brown 


FAaK 

.    177 

-  1241 

-  558 
.       110. 1218 

-  1321 
824.  827 
957.  959 

-  601. 1298 

.    767 

-  504 
232. 1288. 1306 

-  48 

-  79.93.171 

-  671 

-  1106 

-  960 

-  557 

-  5ii5 

-  1134.1219 


Cousins  o.  Nantes 
Cousins  o.Paddon,  2.78,  7^.  93,  94.  127, 128. 

145.  161.  715 


Coutts  V.  Gorham 

Covell  V.  Laming        '  . 

Coverly  v.  Morley 

Covington  v.  Roberts    . 

Cowell  V.  Edwards 

Cowell't).  Watts 

Cowie  V.  Halsall 

Cowie  V.  Harris 

Cowley  V.  Dunlop 

Cowley  o.  Robertson     - 

Cowper  V.  Godmond     - 

Cox  0.  AUingham 

Cox  V.  Bent      ... 

Cox  o.  Brain    -  .  . 

Cox  ».  Brown  -  -  - 

Cox  9,  Cooper  -  .  - 

Cox  9.  Cox  well 

Cox  9.  Painter 

Cox  9.  Parry    - 

Cox  9.  Peacock 

Cox  V.  Prentice 

Cox  9,  Thomason 

Cox  tJ.  Troy     -  -  - 

Coxhead  v.  Huish 

Coyne  V,  Bartlcy 

Cragg  V,  Holmos 

Cranch  v.  Kirkman 

Cranch  v.  White 

Crane  v.  Hummerstone 

Cranley  r.  Hillary 

Orantz  v.  Gill  - 

Crashaw  -p.  Humfray   - 

Craufurd  v.  Hunter 

Craven  r.  Edmonson    - 

Craw  foot  v.  London  Dock  Company 

Crawford  v.  Attorney  General 

Crawford  v,  Rcid 

Cr&wford  r.  Stirling     - 

Crawford  v,  Whittal     - 

Crawshay  v.  Homfray  - 

Cray  v,  Rooke 

Creach  v-  Wilmot 

Crecvy  v.  Bowman 

Crccvy  t?.  Oarr 


-  560 

-  543 

-  334 

-  1178 
74.  750 

993.  998,  9 

-  389 
239.  2G8 
474.  486 

-  1089 

-  60 

-  1002 
786.  858 

-  174 
.     G31 

-  787 
499.  696 

-  1313 
175.  1140 

-  1013 

-  49 

-  1379 
405.  429 

.  1304 

-  827 

-  635 

-  1249 
.  14<^2 

-  1436 

-  134 
.    144 

-  1296 
1133.  1135 

-  272 
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313 

87 

154 

1000 

528 

980 

836 

1475 

1398 
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Crerer  v.  Sqdo 
Creswell  v,  Byron 
Creawell «.  Criip 
Crew  t?.  Petit 
Crisis  Ex  parte  - 
Crisp  V.  Anderson 
Crisp  V.  CburchiU 
Cjiisp  V.  Gaaiel    - 
Crii^p  17.  Griffiths 
Crisp  «.  Price 
Crispin  v.  Williamson 
Crocker  v.  Fothergill   • 
Crockfbrd  v.  Smith 


PAOV. 

-  1307 

-  isn 

373. 4da.  710 

-  351 

-  232 

-  704 
.   22 

.   41.  112 

-  177 

-  60d 

-  108 

-  905 

-  1414 

-  63 


Crockfbrd  v.  Winter    -        -        -        - 
Croa  17.  Alison    .        -    546.588.590  1407 
Croft  p.  Pawlet 1517 


Croft  V*  Smallwood 

Croflon  r.  Poole  - 

CroOs  V,  Stockley 

CrofU  V.  Waterhoose  - 

Crogste*s  ease 

Croker  v.  Fothergill    - 

Cromwell  v.  Hjnson    - 

Crook  V,  f^wsrds 

Crook  V.  Jadis  - 

Crook  r.  Wright 

Crooke    r.  Fry    - 

Cropp  «.  Hambledon    - 

Cropp  V.  Ililney  - 

Cropwell  V,  Peachy     - 

Crosby  v.  Crooch 

Crosby  o.  Wadsworth,  -       1017. 


-  1026 
315,16 

-  778 

-  538 
.   1420, 1 

-  •  -   -  8.i6 

-  451 
-   313,  14 

400.  412.  464.  466 

-  l^2 

-  1105 

-  163 

-  1361 

-  698 
273,  4 

1039. 1042. 
1439 


Crosfield  v.  Stanley 

Crosior  v.  Tomkinion 

Cross  V.  Fox         • 

Cross  V.  Smith 

Crosse  v.  Yoang  . 

Urossies  v.  Ogleby 

Crosdley  v.  lum  . 

Crow  «.  Rogers    . 

Crowder  v.  Austin 

Crowder  v,  Davies 

Crowder  v.  Shee  . 

Crowfoot  o.  Gurney 

Crowley  o.  Cohen 

Crowther  «.  Hopwood 

Crowther  o.  Ramsbottom 

Crozer  o.  Pilling  .        .     146. 163 

Craiksbank  v.  Rose 

Crusoe  d.  Blencowe  o.  Bugby 

Cratchley  «.  Clarence 

Cratchley  v.  Mann 

Cubit's  case  •  . 

Cobitt  V,  Porter    . 

Cockson  V,  Winter 

Cudlipp  V.  Randle 

Collen  v.  Butler    . 

Cumber  v.  Wane 

Cuming  v.  French 

Coming  v.  Welsford 

Commiiig  v.  Bailey, 

Comming  t».  Forrester 

Coroming  9.  Roebuck 

Cundy  v.  Marriott 


.    281 

.    796 

.    311 

.    446 

.    622 

.  1491 

.    408 

.      42 

.      21 

.    187 

.    190 

.      54 

.  1143 

.  1519 

811.1332 

.  202. 1291 

.    150 

.    626 

368.  407 

36a  384 

.    789 

.  1451 

.    807 

.     596 

1158. 1219 

.    133 

.    457 

.    279 

220. 223.  232 

.      70 

.  1064 

.      90 


PAGV 

Curling  V.  Chalklen      • 

.    740 

Curry  t».  Walters 
Cursham  v.  Newland    . 

.  1392 

.        .        .    B51 

Ourteis  «.  Willis  . 

.    219.223 

Curtis  0.  Curtis   . . 

.  1351 

Curtis  0.  Drinkwater    . 

.        .    539 

Curtis  0.  Haonay 

.  1507 

Curtis  V.  Mills 

.    5U 

Curtis  V.  Spitty     . 

.     7ia  721.  723 

Curtis  V,  Vernon  . 

.    960 

Curtis  V,  Wheeler, 

*  78a  1308. 1336 

Cutler  V,  Powell   . 

.    116 

Cutler  v:  Southern 

.    742 

Cutting  0.  Derby 

.       728, 29 

Ciixon  V.  Chadlcy 

.        .        .53 

D. 

Dabbs  V.  Humphries 
Da  Costa  o.  Davis 
Da  Costa  v.  Edmonds 
Da  Costa  o.  Newnham 
Dacre  (Lord)  v.  Tebb 
Dacre*8  (Lady)  case 
I^aggcr,  Ex  ffarte 
Dagoail  V,  Wi2ley 
D'Aguilar  v.  Tobin 
Dal  by  o.  Smith     . 
Dale,  Ex  parte     . 
Dale  V.  Hall 
Dale  V.  Sollet 
Dale  V.  Wood       . 
Dale's  case  . 
Dairy  ni  pie  o.  Dalryrople 
Daltur  V,  Smith    * 
Dalzel  V.  Mair 
Dance  o.  Girdler  . 
Danvers  o.  Wellington 
Darbisbire  v,  Butler 
Durby  v,  Boucher 
Darby  o.  Smith    . 
Darnell  v,  FeaJt   . 
Darnell  v.  Williams 
Darnton  o.  Pigman 
Darrcl  v.  Wilson 
Dart,  Ex  parte     . 
Dartnall  o.  Howard, 
Daubcney  o.  Cooper 
Davenport  o.  Davis 
Davey  v,  Milford  . 
Davey  v.  Prendergrass 
Duvid  V.  £llicc     . 
Davidson  v.  Case  . 
Davidson  o.  Willasey,  . 
Davies  d.  Povey  v.  Doe 
Davies  v.  Edwards 
Davies  v.  Evans   . 
Davies  V,  Hardacre 
Davies  v.  Nicholas 
Davies  v.  Powell  . 
Davies  o.  Stephens 
Davies  o.  Watson 
Davis  V.  Blackwell 
Davis  o.  Bryan     . 
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.  1208 
.  1180 
.  1443 
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.  482 
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1424.29 
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.  101 
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720. 1301 
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.  1484 
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575.  581 

46.57 
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Amicable  Society  o.  BoUand 
Amies  e.  Stephens 
Amner  v.  Clark, 
Araory  v,  Brodrick 
Amory  e.  Meryweather, 
Ancaster  o.  Milling     . 
Anderson  o.  Edie 
Anderson  o.  Heath 
Anderson  o.  Hide 
Anderson  v.  Hodgson 
Anderson  v«  Martindale, 
Anderson  o.  May 
Anderson  o.  Passman 
Anderson  v.  Pitcher    • 
Anderson  o.  Scott 
Anderson  «.  Sherwin  - 
Anderson  v.  Watson    - 
Andree  «.  Fletcher 
'Andrew  v.  Pearce 
Andrew  et.  Robinson   • 
Andrews  v,  Blake 
Andrews  «« Dixon 
Andrews  v.  Ellison 
Andrews  «.  Franklin  - 
Andrews  o.  Hancock  - 
Andrews  v.  Heme 
Andrews  o.  Mellish     • 
Andrews  «.  Needham 
Andrews  o.  Paradise  - 
Andrews  0.  Rnsseli     - 
Andrews  o.  Smith 
Andrews  v.  Whitehead 
Ankerstein  v.  Clark    - 
Annandale  (Marchioness)  v. 
Annandttle  o.  Pattison 
Anson  o.  Bailey 
Anson  v.  Thomas 
Anstey  o.  Manners 
Anetey  e.  Marden 
Anstie  o.  Mason 
Antram  v.  Chace 
Apothecaries*  Cob  e.  Bentley 
Apothecaries*  Co. «.  Collins 
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Evans  V.  Lewis 
Evans  e.  Lisle 
Evans  o.  Mann 
Evans  e.  Martktt 
Evans  e.  Prosser 
Evans  e.  Roberts 
Evans  o.  Trueman 
Evans  e.  Underwood 
Evans  «.  Vao^an 
Evans  e.  Verity 
Evana  v.  WilUams 
Evelyn  9*  Chichester 
Evereth  e.  Blackbam 
Everett  e.  DesbonNigh 
Everett «.  Eyre 
Ewers  o.  Button 
Ezall  e.  Partridge 
Ezon  V.  Rossell 
Eyre  •.  Donsford 
Eyre  e.  Everett 
Eyre  «.  Gluver 
Eyre  «.  Palsgrave 


Fabian  v.  Plant 
Fail  V.  Pickford 
Fair  v.  M^Iver 
Fairbrother  v.  Ansksy 
Fairclaim  d.  Fowler  « 
Fairclaim  d.  Fowler  « 
Fairclaim  d.  Fowler  « 
Fairclaim  «.  Thrustoat 
Fairfax  v.  Gray 
Fairlie  o.  Christie 
Fairlie  v.  Denton 
Fnirlie  v.  Herring 
Fairman  v.  Ives 
Faith  e.  M*Intyre 
Faithorne  v.  Blaquire 
Falkner  e.  Case 
Falkner  «.  Ritchie 
Fallick  V.  Barber 
Fttllowes  V.  Taylor 
Falmouth  (Earl)  e.  Penrose 
Falmouth  (Earh  v.  Thomas 
Fancourt «.  Bull 
Fare  brother  e.  Simmons 
Farewell  e.  Dickenson 
Farley  o.  Briant 
Farley  v.  Bryant 
Farmer  e.  Rogers 
Farmer  v.  Russell 
Farmer  «.  Tborley 
Fameham  e.  Atkins 
Farnsworth  «.  Garrard 
Farqufaar,  Ex  parte 


FAUl 

811.  1440 

1336.  1349 

.     402 

135.  1362 

.    359 

-  1407 
.     168 

403.  429.  499 

106.  490 

.    555 

-  294 
.  539 
.     155 

1039, 1040.  104S 

-  1496 
.  36ej 
.    634 

-  99 
.      34 

-  136 

-  1129 
.  1231 
.  768 
.  1099 

70,71.74 
371. 374.  442.  492 

-  1071 
.  750 
.  4131 
.  1226 


Gower 

Shacklcton 

Shamtitlo 


34.36 

-  .536 

-  157 
.       75 

820,821 

-  838 
.  90G 
.  912 
.  790 
.  1151 

54. 1308 
.    420 
.  1365 
501.503.1304 
1100.  1104 
.    245 

-  1169 
4 

.    634 
4 

134.  691. 1041 
1494. 1500 

-  1062 
.    721 

667.  753 
1009, 1010 

-  1019 
.  48 
.    774 

634,^35 

7a  93. 193 

.    268 
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Far^ubtf  «.  Sovlhejr    . 

Firr  0.  Newmui 

Famoee  o.  Elkiiiftoa 

FirriBt   9,  - 

Farraot  v.  Beswiek 

Ferrer  9.  Gnnanl 

Favcett  «.  Guh 

Fawoetl «.  Fowlis 

FawceU  «.  Wmtiiall 

fwirj  V,  Fawtry 

Fayfe  f).  Biftd    - 

Fajfe  V.  BottrdiUoa 

Fearae  «.  Lswif 

Fetrne  «,  Wilnn 

FeatherMMibaagli  ».  Johngton 

Featbemone  o.  HotchiiMoo 

Fcel7e.Reed  - 

Feoe  «.  PtfkiiMiMi 

Fell  e.  Brown 

Fdtfaim  o.  Terty 

FdUm  o.  Ash  • 

Fenn  d  Buekk  •.  Roe 

Feno  d.  ThomM  9.  Griffith 

Fenn  V,  Harrison 

Femiea  v.  Ridler 

Feooer  9.  DQ|dock 

Fenain^  «.  Grenvifle  (Lord) 

PenniDgB  v.  Janratt 

Fenny  n.  Dorrant 

Fenny  d.  Gibba  o.  Moody 

Fentiman  «.  Smith 

FentoQ  0.  Emblers 

FentoQ  V.  Goundry 

Feoton  a.  HoUoway 

FentoD  a.  Lofan 

Fealom  a.  Poooek 

FerpmoB  a.  Spring 

Ferpnmi  a.  Carrto|riQa 

Ferris  a.  Bond 

Ferry  a.  WtUiama 

Felberaton  ai  Hotcbinson 

FidgnoD  a.  Sharpe 

Frfget »  Penny 

FieUff.Cnrtia 

Field  9.  MileheU 

F»ekl  m  Senaa 

Ftt)da.Wooda 

Fielder  a.  flurkin 

Fig^o.Gogaw6U 

fittdka.Coeken 

gnebett  a.  How 

FinJeyion  a.  Mackaniio 

Fumerty  a.  Tipper 

Finh  a.  Farrb 

Firth  v.Thninh 

Fiih  ».  Ricbardaon 

Fiih».ScoU    . 

Fiibera.Alfar 

FidKra.BoQeher 

^«.  Briiiow 

giiier  a.  Davis 

Fiaher  a.  Fallows 

Falw  n.  LeiUe 

p>hcr  a.  Lithe 

•aberai  ft^iftmii 


569 


437 


390.490 
360.  974 
.  730 
.  1476 
.  1494 
.  1109 
86,87 
.  1435 
.  199 
.  963 
441.  493 
113a 1309 
.  1960 
.  186 
.  1481 
.  119 

-  997 
.  1913 
.  83 
-^  64 
.  917 

894.897 

.  993 

.  406 

.   15 

.  1338 

.  1488 

.  960 

.  937 

.  995 

.1017.1044 

.  1045 

.  496 

.  635 

798 

49a  431.  460 

.  483 

.   89 

.  367 

117.  ISO.  690 

10.  41.  634 

.  998 

99. 130. 154 

.  3U 

817, 818 

.  1100 

-  387 
.   96 

594.1380 

-  777 
187. 190 
479.  715 

.  1397 

799.315 

44a  493 

.  990 

.  1389 

.  811 

991,999 

.  1994 

.  1339 

.   74 

.  339 

.  360 

*   93 


Fisher  n.  Wamwrifht  . 

.  1301 

Fitch  a.  Sutton 

.    133 

Fitxferakl  a.  Marshall 

834  836 

Fitsgerald  a.  Trent 
Fitxherhert  a.  Mather  . 

.    654 

.1305 

Fitiaimniona  a.  lag  lis  . 

.    597 

Fleetwood  a^  Carley 

.  1381 

Flemioif «.  Bailey 

.    711 

Fleming  a.  (hooding     . 

.    937 

Fletefaer  a.  Bowaher 

.  1078 

Fletcher  a.  Dyke 

.    157 

Fletcher  ai  Ferrer 

.    738 

Fletcher  a.  Fletcher      . 

-  1133 

Fletcher  a.  Frog^tt 

.    457 

Fletcher  a.  Herrtngton 

.    769 

Fletcher  a.  Inglish 

.  1156 

Fletcher  a.  Sanndera    . 

.    819 

Fletcher  a.  Sondea  (Lor 

d)        .        756, 757 

Fletcher  a.  Wilkins 

-1338 

Fletcher  V.  Woodnnui  * 

•    311 

Flight  a.  Gloasop 

619.  639 

Flindt  V.  Crokett 

.  1909 

Fliodt  a.  Scott 

.     1198. 1309 

Flindt  V.  Waters 

1196,  7 

Flinn  a.  Headhm 

.  1904 

Flinn  a.  Tobin 

•  1904 

Flint,  Bxptuie 
Flint  a.  Ftemyng 
Flint  a.  Le  Meaorier     • 

.    998 

113a  1146. 1995 

.  1135 

Flint  a.  Pike     . 

.  83. 1339. 1375. 1399 

Flock  a.  Jonea 

-    999 

Flower's  eaae  • 

.  1357 

Flower  a.  Adam 

.    556 

Flower  a.  Bolingbrdke 

.    198 

Fbwer  «.  Herbert 

-    311 

Flowera  a.  Pedley 

.  1385 

Folkard  a.  Uemet 

.    937 

Folkingham  a.  Croft    . 
Foord,  £r  asrte 
Foord  a.  Wilaoo 

.    696 

.    994 

610.  614 

Foot*a  eaae 

-  1330 

Forbes  a.  Asptnall       I 

199,1130.1146.1159 

Forbea  a.  Cowie 

.     1130. 1159 

Forbes  a.  Roe   • 

.    888 

Forbes  v.  Wilson 

.  1189 

Ford  a.  Fotbergill 

135. 137 

Ford  a.  Grey    - 

-    837 

Ford  a.  Hopklna 

.    338 

Ford  a.  Leake  • 

.    894 

Ford  a.  Maxwell 

.    189 

Ford  a.  Primrose 

.1354 

Foreman  a.  Jeyea 

.    735 

Forea  a.  Jobnea 

.      99 

Forea  a.  Wilaoo 

.  1169 

Forrester  a.  Pigoo 

.  1937 

Forshaw  a.  Chabert 

.     115L 1190 

Forater  a.  Breaming     . 

-  1355 

Forsler  «.  Lawaon 

.       586, 1377 

Forater  a.  Sibley 

.    498 

Forster  a.  Tayhir 

.      14 

Forayth  a.  Jarris 

.      89 

Forsyth  a.  Milne 

.    144 

Forty  a.  Imber 

.  1333 

Forward  a.  Pittard 

.    509 

Foster,  Erfsrfs 

.    999 
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Foster  «.  Alltnson 

Foster  v.  Alverj 

Foster  v.  Banbury 

Foster  «.  Charles  ^ 

Foster  o.  Jolly  - 

Foster  v.  Ley   • 

Foster  «.  Mapes 

Foster  «.  Mosses 

Foster  V.  Pearson 

Foster  «.  Pierson 

Foster  «.  Stewart 

Foster  v,  Weston 

Foster  V.  WUmer 

Fothersrill «.  Daiton      • 

Fotherf  ill  «.  Walton    - 

Foantatn  e.  Smith 

Fovkea  0.  Joyce 

Fowls  e.  Welsh 

Fowler  v.  Coster 

Fowler  e.  Down    . 

Fowler  «.  Henilon 

Fowler  v.  Homer 

Fowler  0.  Padget 

Fowles  o.  Dinely 

Fox  e.  Bishop  of  Chester 

Fox  V,  Clifton  • 

Fox  9m  Coleman 

Fox  o.  Fisher  • 

Fox  V.  Hanbury 

Fox  0.  Keeling 

Fox  0.  Lnshington 

Fox  0.  Mahonoy 

Foxall  0.  Bank 

Foxwist  0.  Tremaine    • 

Fragano  0.  Jjong 

Frampton  0.  Coolson    • 

Francam  0.  Foster 

Francis  0.  Wilson 

Francis  0.  Wratt 

Franco  0.  Botton 

Franklin  0.  Bonk  of  England 

F^tmko  0.  Nalosck 

Franks,  Ex  parU         •  308. 343. 1101 

Frank!  0.  Cooper 

Franks  0.  Duchess  of  Pienno 

Frankuffl  0.  Falmouth  (Earl) 

Fraser  0.  Berkley 

Fraaer  0.  Bkey 

Fraser  0.  Swansea  Canal  Csi 

IVeakley  0.  Fox 

Freame0«  Mitlbrd 

Frenman  0.  ArkiU 

Freeman  0.  Baker 

Freeman  0.  Birch 

Freeman  0.  Fenton 

Freeman  0.  Moyes 

Freeston  0.  Crouch 

French  0.  Andrada 

French  0.  Fenn 

French  0.  Patton 

Friedtander  0.  London  Assurance  Co. 

FHere  0.  Woodhonse    - 

Frontin  «.  Small 

Frosdyke  0.  Sterling    - 

Frost '0.  Bengbugh 


P40K 

99.109 

.  1223 

.  1521 

1069. 1072 

.    498 

.      73 

.    G33 

.    658 

400, 401 

633.  693 

5.81 

504 


533 


1070 


1193 

685 

686 

1110 

794 

615.633 

334 

1476 

447 

1369 

217. 333, 234 

1099 

757 

353 

420 

360.974 

358 

484 

1237 

307 

1316 

956 

1135 

133.493 

1045 

741 

796 

635 

1513 

1231 

1514 

983 

1103 

567. 570.  600 

1371 

693 

353 

487 

1106 

1297 

1081 

533 

34 

1009 

1437 

158 

396.  301 

1151 

1334 

1308 

637 

1109 

1359 


Froud,  Bx  parte 

Frowd  0.  Stillard 

Frakling  0.  Schroeder 

Fry  0.  Hill 

Fuller  0.  Abbdtt 

Fuller  0.  Smith 

Fulham  0.  Down 

Furillio  0.  Crowther     - 

Furloy  d.  Mayor  of  Canterbury 

Furneanx  0.  Fotherby  • 

Furtado  0.  Nesbitt 

Fartado  0.  Rmra 

Fjrdell  0.  Clarke 

fylmer  0.  Lynn 

Fyson  «.  Kemp 

G. 


TAOX 

.    264 
.    169 

-  52 
417.435 

.    637 

58.  406 

63.65 

.    144 

0.  Wood    871 

.    804 

.  1126 

-  1153 
57.  396.  40( 

.  109^ 

-  191 


Gabay  0.  Lloyd 
Gadd  0.  Bennett 
Gage  0.  Acton 
Gamsfbrd  0.  Blaohofiml 
Gainsibrd  0.  Tuke 
Gardiner  0.  Senhouse   - 
Gaisford  0.  Bradley 
GaiUkill  si  Greathead  . 
Gale  0.  Capem  or  Capnm 
Gab  0.  Halfknight      • 
Gale  0.  Laurie 
Gale  0.  Reed    • 
Gale  0.  Walsh 
Gallant  0.  Bouteflower 
Ciallican  0.  Evans 
Qallimore,  Ex  parU     - 
Gallini  0.  Labmie 
Qalk>way  0.  Bird 
Galway  (Lord)  0.  Mathew 
Gamba  0.  Le  Mesurier 
Gammon  «.  Jones 
Gammon  0.  SchmoU     - 
Gandall  0.  Pontigny     • 
Garbntt  0.  Watson 
Gardiner  0.  Croasdall   - 
Gardiner  0.  Gnj 
Gardiner  0.  Norman     • 
Gardiner  0.  Salvador     • 
Gardiner  0.  Williams   - 
Gardiner  0.  Willianson 
Gardner,  Ex  parte 
Gardner  0.  Bailie 
Gardner  0.  Bowman     - 
Garforth  0.  Fearon 
Garland,  Ex  parte 
Garment  0.  Barrs 
Gamett  0.  Ferrand 
Garnett  0.  Willan 
Gamett  0.  Woodcock   - 
Garrds  0.  Kensington 
Garrett  0.  Hendksy 
Garritt «.  Sharp 
Garsforth  0.  Bradley    - 
Garside  0.  Trent  Navlgition  Co. 
Garth  0.  Howard 
Gascoync  0.  Smith 
Gaskeli  0.  King 


1154. 115( 

97. 129: 

980. 108.' 

.  1071 

-  135i 
.  119( 

-  1085 
.      1( 

-  127^ 
.  20^ 
.  51( 
.  64: 
.    451 

998.100( 
.     96' 

-  201 
.    65^ 

.  .  132 
.  48! 
.  1151 

-  1341 
434.  49 

81 
1050, 105 

-  122i 

-  107 
.  188 

-  116* 

-  138 

-  78 

-  31 

-  34 
712.  71; 

34.  7& 

-  30! 

-  150J 
.  143 

-  5I< 

-  43: 
.  118 

-  1<> 
.    561 

-  110: 
510.  5h 

.    78! 

411.  471 

.    63 
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6ev7«.Reatoo 
GeQ  «.  Jttnmj 
GeniMrv.  Spsdet 

GenniuM  V.  Butler 
Genoa  «.  Kojal  Exehanfe 

tevM  Ik  Boklog 

G«m«uBaftdib3r 

Gejrer  9.  Anipiilw 

GibUai  «.  PhiJUiM 

GibliiiiB  «.  ThomiMoa 

Gibboa  «.  Cogf«Q 

GihboD  Ik  Copeman 

Gibbon  «.  Mtndos 

Gibbon  «.  TooDf 

GibboM  9.  Hooper 

GibboBfl  «.  M«G«dMid 

GibboM  e.  Pepper 

Gibbi,£rMfte 

Gibbt  9,  Blather 

Gibbi  e.  BferrUl 

Gibbon.  Soathaoi 

Gibm,  fir  p«rie 

Giboonv.Baniett 

6ibMmv.Banbott 

Gibme-BeU  154. 

GibiOQe.Bray 

GibooB  a.  Oiatera 

GibooQ  a.  Dickie 

GibooB  a.  HodeoD'a  Ba J  G)w     • 

Gibooa  a.  HiiBBphrej 

Gibrai  a.  Honter 

GibooaaiMnel 

GibooB  a.  Oldadd 

Gibnn  a.  WaUa 

Gilbut  a.  Dale  •     ISa 

Gilbert  a.  FfeCeber 

Gflbert  a.  Readahaw 

Gilbert  a.  StaniaUoe 

Gilbert  a.  Sykee 

G|lcbnita.firowB 

Gileia.  Boome 

GileenDyioa 

Gilee  Ik  Edwarde 

Gileia.  Hurtje 

Gileo  a.  Hooper 

Gilee  a.  Perkiiia 

Gilei  a.  PoveU 

Giki  a.  Smith 

GiH,£*  parte 

GiUe.Cubitt    . 

GiU  e.  HiacUaj 

Gin  «.  Looff  her 

GUWde.W]ae 

GUlett  a.  Mawman 

Gilliee  a.  Smither 

GiniBgbun  a.  Laiii|r 

GilaiiBv.Coiiuna 

GUiDtBa.Robiaaoa 

Giliov  9.  Sir  John  ScoU  LOlio 

vitmia  a.  Elton 


-  1449 

-  3«0 

-  60S 

-  447 

-  1433 
96.158 

-  155 
.  96 
Co. 

1173 
.  1106 
.  1399 
.  1188 


.  907 
36.456 

-  169 
114.689 

.  1994 
.  637 
.  1958 
.  1411 
.  905 

371.449 
.   34 

749.770 
.  339 
.  1348 
-1971 
160. 996. 998 
.  954 

-  1990 
35.754 

.    157 

•  1509 

•  369 
50.490 

•  306 

•  559 
139.536|537 

.  635 

.  1197 

596.1081 

96,97 

•  1100 
184.440 

•  1006 
.   61 

169. 16a  169 
.  604 

964. 965. 408 
.  938 
309.311 
.  1105 
400.466 
.  1999 
.  183 
.  149 
.  154 
.  1007 
.  919 
.  305 

-  97 
.  638 
.    795 


Gilpin,  /n  re    • 
Gilpia  a.  Enderbj 
.  Gilpin  a.  Rendle 
Giiigel]  a.  Turner 
Girardy  a. 

Gkdleatone  a.  Porter 
Giaboome  a.  Harat 
Gladelooe  a.  daj 
Ghidatone  a.  Hadwhi 
Gladelone  a.  Neal 
Glalater  a.  Hewer 
Glaalbrd  a.  Lain|r 
Gbaaingtoo  a.  lUwIinga 
GliiMpool  a.  Young 
Glaaebrook  a.  Woodroar 
Glazier  a.  Glasier 
Gleadow  a.  Atkin 
Gledatane  a.  Hewitt 
Glennie  a.  Edmonda 


GlenBiea.LondonAaBoraBceCoinpanj  1178 

Glover  a.  Blaek 

GtoTor  a.  Colea 

Glofor  a.  Cope 

Glynn  a.  Thorpe 

Goddard  a.  Cos 

Goddard  a.  Hodgea 

Goddard  a.  Smith 

Gioddard  a.  Snow 

Goddart  a.  Garrett 

Godefroy  a.  Dalton 

Gadefroy  a.  Jay 

God^y  V.  Fono 

GodaaU  a.  Boldero 

Godeen  a.  Ffaeman 

Godaon  a.  Sanetoary 

Gofffarly  a.  Cothbert 

Golden  a.  Manning 

Goldie  a.  GrimetoB 

Golding  a.  Niaa 

Gelding  a.  Vanghan 

Golabede  «.  Cothell 

GoMamid  a.  Gilliea 

Goldamidt  a.  I^on 

Goldamith  a.  Uank 

Goldatein  a.  Foea 

Gontperta  a.  Denton 

Good  a.  Watkina 

Goodall  a.  DoUey 

Goodall  a.  Ray  411 

CSoodall  a.  Skelton 

Goodbody  a.  Footer 

Goodchild  a.  Pledge 

Goodea.  Harrieon 


Gooda  a.  Langley 
Goodhay  a.  Hendry 
Goodier  a.  Lake 
Goodiaon  a.  Nunn 
Goodland  a.  Blewith 
Goodman  a.  Chaee 
Goodman  a.  Hanrey,  445.  458 
Goodright  d.  Haro  a.  Cator 
Goodright  d.  Rolfe  a.  Harwood 


614. 


.    950 

.    488 

9 

-  1846 

-  99 
.    950 

-  795 
1144. 1155 

.    985 

.    106 

.    939 

.    489 

.    935 

1480.1501 

683.685.690 

.  1598 

•     7u9 

789.  788 

.    300 


.  1149 

-  801 

•  671 

-  980 
.  151 
.  150 
.  1994 
.  1088 
.  1133 
.  197 
.    199 

•  531 
.  1999 
.  1010 

968.989 

403.499 

514. 515 

.    316 

.  1338 

.  497 
116a  1179 
.  300 
.  446 
«ld87 
.  1508 
.  1391 

-  457 
490. 47a  498 

.      90 

.    506 

.    715 

137.139 

-  1479 
.  313 
.    704 

lia684 

-  163 
.  1031 

464. 466.  468 
840.854 
.  1593 


Goodright  d.  Bmallwood  a.  Strother  •  884 
Goodright  d.  Stephenaon  a.  Noright  •  914 
Goodright  d.  Waddiagton  a,  Thmalont     889 
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Goodright  d.  Walters  «.  BaTit  .  .    939 

GkMdrigbt  d.  WeUh  «.  Flood    .  .    825 

Goodright «.  Fawwm   •  •  .884 

Goodright «.  Mom        •  .  .936 

Goodright «.  Walter     .  .  .633 

Goodton  «.  ForbM       ...    734' 
Goodtitle  d.  Alexander  «.  Clayton         .1531 
Goodtitle  d.Bembridge  «.  Walter         .    885 
Goodlitie  d.  Cheater  «.  Alker    .  .896 
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Hiehmott*a  caae 
Hickenbotham  a.  Grofes 
Hickey  a.  Hartor 
Hiakling  a.  ibrdey 
Hicka  a.  Harrison 
Hicks  a.  Hieka 
Higgins  a.  Highfield 
Higgins  a.  M*Adam 
Higgins  a.  Scott 
Higginson  a.  Kelly 
Higgon  a.  Mortimer 
Hignam  a.  Baddely 
Higham  a.  Ridgway 
Htghmore  a.  MoUoy 
Highmore  a.  Primroaa 
Hilberda  a.  Pettipiere 
Htlbort  a.  Lewis 
Hin,&aarte 
HiUa.Afien    . 
Hill  a.  Corr     . 
Hill  a.  FameH  - 
Hill  a.  Fetthcrstonhtngli 
HiU  a.  Goodcbikl 


696 

-  674 

I  99.  VO 

39&  tOl 
.    853. 
.    199 

-  1131 
.    710 

.  .491 

99a 1000 

.    997 

.  1913 

-  1181 
.  1514 
.    896 

764. 1341 

-  1371 

-  1351 
.  1078 

-  1433 

-  1364 
.  144 
.  1349 

315.  619 

1098 

.    447 

.    463 

.448 

•  -  1994 

568. 1017. 1044 

-  991 
.  1084 

337.434 
.  1063 
.  1156 

•  489 
.  473 
.  1136 
.  1197 
.  1141 
.  1186 
.  653 
.    954 

97a  989. 1006 

•  •      9u 

•  •  9an 
.  60 
.    951 

935.  979 
.  1941 
.  1088 
.  1466 
.  168 
.  939 
.  909 
Oa  370.  373. 491 
.  96 
.  1003 
394,395 
.    199 

-  604 
997. 371 

.  183 
.1431 


xViv 
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fAOS 

.      31 

.    364 

.    240 

.    45d 

ld6»187 

.    464 

369.404 

Water* 


Rill  o.  Grmy     . 

Hill  9.  Halford 

HiU  «.  Harrit  . 

Hill  V.  Heap    - 

Hill  9,  Humphreys 

Hill  0.  JohDeoD 

HiU  e.  Lewie   . 

Hill  e.  Manchef  ter  and  Salford 

works  Go.     .  .  .  -738 

HtU  e.  Mason  •  -  .  .565 

HiU «.  Mills     .  .  .  .956 

HiU  V.  Patten  ....  1156 
HiU  V.  Perrot  .  •  •  .  5. 91 

HiU «.  Secretan  .  •  •  1135 

HiU «.  Warren  .  .  -    564 

Hillary  e.  Morris         ...    316 
HiUary  e.  Rowles        .  .  .773 

Hiller  V.  Ardloy  ....    740 

HiUin^rgworth  v,  Brewster       •  .824 

Hills  V.  Street  •  •  .  .64 

Hilton  e.  Fairclougb    -  .  .447 

Hilton  e.  Shepherd       .  .  -450 

Hinde  e.  Whiteboose  1053. 1059. 1063. 1471 
Hindlo  e.  Bkides  ...  1347 

Hiodiey  «.  Wostmeath  (Maiqnis)  1095, 

1096. 1098 
Hindmarsb  «.  Chandler 
Hindsley  e.  Russel 


Hine  v.  Allely  . 
Hinton,  BxpurU 
Hlnton  «.  Hudson 
Hisoot «.  Greenwood 
Hitchoock  e.  Coker 
Hitchcock  «.  Tyson 
Hitchin  s.  CampbcU 
Head  V.  Mattbtfws 
Huadley  v.  Maelatoe 
Hoar  ».  Da  Costa 
Hoai  e.  Mill    • 
Hoore  «.  CaBenore 
Roare  v.  Dtekensen 
Hoaro  V,  Coryton 
Hoare  «.  6raha<n 
Hobbs  V.  Hannam 
Hoby  n.  Built  . 
Hobv  V.  Roebuck 
Hockin  s.  Mathews 
Hockless  V.  MiteheU 
Hockley  e.  Bantock 
Hodge  e.  Fillis 
Hodges  V.  Beverly 
Hodfes  ».  Grey 
Hodges  e.  Hodges 
Hodges  e.  Holder 
Hodges  e.  Litchfield 
Hodges  e.  Smith 
Hodges  V.  Stevenson 
Hodges  e.  Windham 
Hodgkinson  o.  Fletcher 
Hodgkinson  e«  Marsden 
Hodgkinson  e.  Snibson 
Hodgskin  e.  Qneensborough 
Hodgson,  Ex  parU 
Hodgson  e.  Andenon  • 
HodgtoD  o.BeU 


.  135 
.  1008 
441. 447.  493 
.  1088 

-  1093 
.  1497 

640.642.638 
.  135 
.  285 
•  1107 
1051. 1060 
.  435 
.  677 
.  433 
.  570 
.  341 
.  425 

-  1137 
180.199 

1043.1046 
.  1368 

-  1430 
.  179 
.  371 
.  1084 
.    693 

143.1097 
.  1306 
.  173 
.  653 
.  444 
.  1456 
.  1075 
.  764 
.  1343 
69&733 
.  1088 

146. 1027 
.    768 


dapbam 


Hodgson  e.  BUckiston 
Hodgson  V.  East  India  Cow 
Hodgson  «.  Gasooigne 
Hodgson  0.  Glover 
Hodgson  V.  Le  Bret 
Hodgson  0.  Malcolm 
Hodgson  V,  Nice 
Hodgson  e.  Richardson 
Hodgson  e.  Sekriett 
Hodgson  ••  Sharps 
Hodgton  e.  Temple 
Hodgson  V.  WiUiame 
Hodgson  V.  Yonng 
Hodson  e.  Middlelon 
Hodson  V.  Sharps 
Uodson  e.  TerriU 
Hoffman  v.  Marshall 
Hoffman  e.  Pitt 
Hogan  e.  Siiee 
Hogg  e.  Bridges 
Hqgg  «.  Homer 
Hogg  e.  Snaith 
Hofcombe  e.  Hewson 
Holder  e.  Coatee 
HoMer  e.  Taylor 
Holdcrneas  v.  Collison 
Holdfiwt  d.  Anstey  e.  Dowsen 
Holdfast  0.  Clapham 
Holdfast  d.  Woollens  «. 
Hokling,  Ex  parU 
Holding  e.  Raphael 
Holdsworth  e.  Wise 
Holl  e.  Hadly  . 
Holland  e.  Bird 
HdUnd  9.  Hopkins 
Holland  v.  Palmer 
Holland  e.  Pelham 
Holland  v.  PhUlipe 
Holland  v.  Reeves 
HolUday  o.  Atkinson 
Holliday  e.  GamseU 
Hollis  e.  Freer 
Hollis  e.  Goklfinch 
HoUoway  e.  Abell 
Holbway  e.  Lee 
Holnan  e.  Johnson 
Holme  V.  Green 
Holme  e.  Saunders 
Holmes  ».  Blogg 
Holmes  «.  Catosby 
Holmes  «.  EUid 
Holmee  «.  Rhodes 
Holmes  e.  Wood 
Holmes  v.  WiUiamsoo 
Holmes  v.  Young 
Holroyd  e.  Breare 
Holroyd  e.  Gwynne    306.317 
Holroyd  «.  Whitehead 
Holt  V.  Brien   . 
Holt «.  Lamfaach 
Holt «.  Murray 
Holt «.  Scbofield 
Holt «.  Ward  . 
Holtzapfell «.  Baker 
Home  «.  Bentlnck 


fAQ] 

.  1171 
623.  691.  69; 
.  94( 
.  1131 
.  105^ 
1154. 1221 

1143. 1307. 122 
83. 136< 

.    69( 
.  8.11 

56.  a 

.    23! 

.  61' 
.  92 
.  41 
.  117( 
311.931 

.     6: 


.  29: 
.  1191 
.  34 
.  64 
.  145^ 
.  60' 
.  R2i 
.  1521 
.  94 
.  84J 
.  241 
.  77J 
1169. 1191 
.  124^ 

548.  sr 

.  130 
.  331 
.  48J 
.  16< 
.  31^ 
342.47^ 
.  14» 
1117. 1331 
.  1411 

.  146: 

.  llOi 
17.383. 1132,1  ]3i 

.  1261 

.  ni 

139,141 

.  13:m 

.    5» 

.    761 

.  IIK 

.      1i 

.    5» 

.  143J 

318.  3.33.  621 

317. 23J 

.  109i 

.133' 

911 

1353. 138< 

.    141 

.    61^ 

'       .  137( 
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Honm  V. 

Homfray  v.  Riffby 
HoDejwood  o.  Pea 
Hooker  ••  Nye 
Hookct  V.  Swaina 
Hookhwo  9.  CliaiBben 
Huol  SI  Bell      . 
Hooper  «.  Smith 
Hooper  «.  Stevens 
Hoofier  «.  Snminewett 
Hooper  v.  Tilt 
Hooper  t,  TVuaeott 
Hope  V.  Cvt   - 
Hopes  0.  AUer 
HopeweQ  «.  ]>e  Pnoa 
Hopkins  a.  Appleby 
Hopkins  «.  Crowe 
Hopkins  a.  Shrole 
Hopkiosoa  a.  Gibson 
HopkinMO  a.  Saiith 
Hopper  a.  Reeve 
Hopper  a.  Richmood 
Hore  «.  M  ilner 
Hore  0.  Whitisore 
Horford  a.  WiUtoa 
Horn  a.  Biker 
Horn  a.  Chandler 
Rombbwer  a.  Proud 
HombocUe  a.  Hornbary 
Horneastle  a.  Haworth 
HomctsUe  a.  Slnart     • 
Honie,£vpir<e 
Horner  a.  Aabford 

Homer  a.  Gravea 

Homeyer  a.  LashiDgtoo 

Honfall  a.  Handley      . 

HorifaU  a.  TcaUr 

Honford  a.  Webater    • 

HortoD  a.  Bylea 

HorUiii  a.  Day  . 

Horwood  a.  Chnidi 

Holier  a.  Anmdel  (Lord) 

Honer  a.  Searle 

Boskiofl  a.  Cooke 

Hoiklos  a.  Doperoy     • 

Htakitts  a.  Piekerafill . 

Hoikins  a.  Ridfeway  • 

^vn  a.  Eaat  lodia  Co. 

^»gkun  a.  Batter      • 

"oumeh  a.  Milne      . 

HoQliitoo  a.  Smith 

Hooman  a.  Corrie 

Hooricl  a.  Morria 

Hqwubui  a.  TbomloB 

5«uhn  a.  Hoahea      « 

^>«Um  a.  Milb 

^""toan  a.  Robertaoo 

«ward  a.  Castle 

ward  a.  Hodgee 
™««l  a.  Jemmet 
™«rd  a.  Hooker 
Hoaird  a.  Wemaley    - 
»>ae«.Bove8 
2^e».  Palmer 
H9wea.8yii|e 


fAOS 

.  1246 

-  764 
.  7U3 
.  1430 
.  613 
.  1106 

-  790 
914.931 

.  1370 
.  958 
.  191 
.  1365 
.  355 
.  456 
.  1104 
93,94 
.  1438 
.  1343 
.  1475 
.  183 
.  1403 
914.504 
.  107 
.  1183 

•  456 
345.955,956 

.  635 
344.965.474 
1094.1096 
.  1313 
.  1130 
.  971 
.  638 
639.643 
1144. 1154. 1313 
.   49 
609.883 
793.  795 
.  1114 

-  739 
.  1469 

99^1000 
.  738 
.  107 
.  89 
.  11^ 

-  1377 
680.6^ 

1430.1455 

•  1038 
.  1097 
.  1084 
.  337 
.  1156 

•  851 
.  10 
.  157 
.  31 
.  93 

960. 974 
.  1088 
.  869 

•  434 
1054, 1055, 1056 

.    437 


HowcH  a.  Maine 
Howell  V.  Richarda 
Howell  a.  Thomaa 
Howdl  a.  White 
Howdl  a.  Yonng 
Howea  «.  Maflin 
Howlett  a.  Haawell 
Howlett  a.  Strickland 
Howson  a.  Hancock 
HowtoQ  a.  Frsaraon 
Hubbard  a.  Bagshaw 
Hobbsrd  a.  Glover 
Hobbard  a.  Jaekaon 
Hobcr  a.  Steiner 
Hubert  a.  Grorea 
Hubert  a.  Moreaa 
Hucker  a.  Gordon 
Hucka  a.  Thornton 
Hadd  a.  RaTcnor 
Hodderafield  Canal  Company  a 
Hoddleatono  a.  J^>hnstone 
Hoddcy  a.  Fiaber 
Hudiion  a.  Hamaon 
Hodaon  a.  Hodaon 
Huffel  a.  Armitatead 
Hoghea  a.  Broeda 
Haghea  a.  Gilman 
Hugbea  a.  Haghea 
Hoghea  a.  King 
Hogbea  a.  Manhall 
Haghea  a.  Morley 
Hagbea  a.  Thomaa 
Hagliea  a.  WUliama 
Haghea  a.  Wynne 
Hugnenin  a.  Kayley 
Haibert  a.  Long 
Holle  a.  Heighroan 
Hollroan  a.  Sootl 
H oilman  a.  Whitmora 
Hoghea  a.  Whitmore 
Hulman  a.  Bennett 
Holme  a.  Tenant 
Hume  a.  Liveraidge 
Hume  a.  Pepole 
Hamfrey  a.  Ingledon 
Hamphrey  a.  Macon 
Hamphreya  a.  Hanrey 
Humphreys  v.  Stanfield 
Homphrys  a.  Pratt 
Honloeke  a.  Blaeldowe 
Hunt  a.  Bale    • 
Hunt  a.  Braina 
Hunt  a.  Bell    . 
Hunt  a.  Cope   - 
Hunt  a.  0B  Blaqaiere 
Hunt  a.  Masaey 
Hunt  a.  Mathewa 
Hunt  a.  Round 
Hunt  a.  Royal  Exchange 


Hunt  a.  Silk    - 
Hunt  a.  Slerena 
Hunt  a.  Swain 
Hunter  a.  Britta 
Honter  a.  French 


.  1109 

619.639 

1319. 1319 

-  1495 
196. 901. 1943 

-  71 
.  136 
.  699 
.      67 

-  581 
.  956 
.  1904 

419. 1150 
.  1348 
.  556 
.  330 
.  1348 

1164. 1199 

.    813 

Buckley   546 

.  1091 

.    607 

1169. 1173 

-  1491 
.    869 

-  1053 

-  231 
.  1319 

-  735 
.  19 
.    319 

1949. 1944 

-  999 

-  740 

-  1939 

-  739 
.    116 

•  1138 

-  1138 

•  1138 
.  597 
.    344 

779 

163. 169.  447 

.    973 

.    501 

179. 181 

.  1359 

1070. 1073 

-  687 
.  37 
.  1334 

96. 1363 

69a  734 

1099. 1097 

341.  348 

-  1088 

-  1346 
Aaaurance 

1171, 1179 

-  61 

-  973 

-  33 
.    953 

199CI998 


4d?i 
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Hunter  e.  Jefforr 
Hunter  v.  Leattuey 
Hunter  e.  Potte 
Honter  «.  Rice 
Hunter  v.  Welch 
Hanter  v.  Westbrook  - 
Hnnter  e.  Wright 
Huntley  e.  Sandenon  • 
Hupe  V.  Phelpe 
Hnrd  «•  Fletcher 
Hurd  e.  Leach 
HurreU  ».  Wink 
Hnrry  «.  Royal  Exchange 

Co.  - 
Horat  e.  Gwennap 
Hurst «.  Jenninga 
Hurat «.  Parker 
Hurat  e.  Watkine 
Huaband  «.  Smith 
Huaaey  v.  Christie 
Hnlchina  e.  Chambera  • 
Hutchina  v.  Morria 
Hutchinson  v.  Bell 
Hutchinson  e.  Piper    - 
Hutchinson  «.  Poller   - 
Hutchinson  v.  Reid 
Hutchinson  e.  Stur^fes  • 
Huttman  v.  Boulnoia   - 
HutUm  e.  Bolton 
Hutton  e.  Eyre 
Hotton  e.  Warren 
Huxhom  e.  Smith 
Huxley  v.  Berg 
Huziey  «.  Field 
Hyde  v.  Dean  of  Windsor 
Hyde  v.  Johnson 
Hyde  v.  Latham 
Hyde  e.  Skinner 
Hyde  v.  Trent  Nav.  Co» 


L 

loeley  ••  Grew 
IffguJden  V.  May 
Ikin  e.  Brook  - 
Iroesoo.  ExjDttrU 
Ineledon  e.  Berrr 
Ingleby  e.  Mousley     - 
Ingleby  v.  Swift 
Inglcdew  v.  Dooglaa    - 
Inglia  e.  Grant 
Inglis  V.  Spence 
Ingram  v.  Forater 
Ingram  v.  Shirley 
Inman  p.  Stamp 
Innell  e.  Newman 
Innes  e.  Colquhon 
Innes  v.  Stephenson     - 
lnnhoider*s  caae 
Ireland  e.  Bercaford     - 
Ireland  o.  Johnaon 
Ireion  o.  Pearman 
Iriah  Society  e.  Needham 
Irona  «.  Smallpieoe 


PAOB 

•  370 
-  1195. 1336 
386. 1157. 1190 
.  1474 
.  47 
.  1468 
.  1314 

-  1345 
.  84 
.  633 

-  185 

-  1334 
Aaaurance 

.     1115. 1179 

-  384 
.  763 
.  1353 
.  1301 

•       961. 1406 

.  1496 

.795.813.817 

'     -  .  1483 

-  1073 
.    488 

-  834 

-  154 
156, 157 

86,87 

-  536 

-  654 
858,859 

.    168 

-  1116 
544,587 

-  668 
.  1371 

-  178 
66a  753 
509. 515 


.    130 

606.  614 

.      39 

.    163 

-  1300 

-  740 

-  739 
103. 136 

.  .314 

-  306 
.  419 
.  89 
.  1039 

-  1110 
•  1333 

-  146 

-  713 
73a  750 

-  917 

-  197 

-  770 

-  1474 


Irwin  e.  I>Bannan 
laaao  «« Farrar 
laherwood  e.  Oldknow 
Isfsel  o.  Clark 
larael «.  Douglas 
larael  e.  larael 
latead  e.  Stanley 
IveeoB  e.  Corington     - 
Iyot  o.  Young 
Inring  v.  MoUy 
Irring  «.  Richardaon   - 


paa 

-  146 
.     IT 

65a  67 

-  54 

-     5; 

-  33! 
956.  96: 

.  19. 

-  131! 

-  147 
.  113: 


Jackson«  Ex  p&iU 
Jaekaon  «.  Adama 
Jackaon  e.  Attrill 
Jaekaon  «.  Burleigh     - 
Jackson  e.  Chamook   - 
Jackson  «.  Docharie    - 
Jackson  v.  Fairbank    - 
Jackaon  e.  Heaketh 
Jackson  e.  Hudson 
Jackaon  v.  Irvin 
Jackaon  v.  Jacob 
Jackaon  e.  Lomaa 
Jackson  e.  Lowe 
Jaekaon  e.  Peaked 
Jackaon  e.  Pigott 
Jackaon  «.  Rogera 
Jackaon  e.  Shillito 
Jaekaon  e.  Staooy 
Jacob  e.  King  - 
Jacobs  e.  Hart 
Jaooba  v.  Latour 
Jaooba  «.  Phillipe 
Jamea,  Ex  p9rt€ 
Jamea  «.  Beddington    • 
Jamea  v.  Campbell 
Jamee  v.  CatlMrwood  • 
James  e.  Child 
Jamea  e.  Dods 
Jamee  «.  Emer;|r 
Jamea  v.  Francis 
Jamea  e.  Holditch 
James  «.  Salter 
James  «.  Sboie 
Jamea  «.  Tallent 
Jamea  e.  Thomas 
James  v.  WilUama 
Jameaon  e.  Swinton     • 
J'Anaon  v.  Stewart 
J'Anaon  e.  Stnart 
Janaon  v.  Brown 
Jacquea  e.  Campbell    * 
Jaoqoea  e.  Withy 
Jardine  «.  Payne 
Jarman  v.  Woolotton   - 
Jarratt  v.  Ward 
Jarrald  e.  Rowe 
JaT  e.  Warren 
Jebb  V.  ^orw 
Jefiferies  e.  Dnneombe 
Jefferies  «« Sbeppard   • 


-  34 
.  135 

I  129 
.  117 

-  1 
1368. 137 

.  130 
427.43 
341.  34 

-  16 

-  2 
1047. 106 

-  59 

-  42 
50a  521 

-  58 

-  58 
813.  132 

38 

308. 149! 

319.  32 

-  3i; 

.  146 
.  141 
.    38 

-  18 
.    58 

660.  66 

-  129 
.    43 

1284.130 
lOa  105 

-  73 

1033. 103 

-  44 

-  139 

-  136 
'    do 

-  6 

-  6 

-  3fci 
353. 108 

-  119 
.    50. 

.  iet 

-  571 

-  136 

-  12 
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lArH  D.  Moon 
Idf «.  Oriel     - 

JeUc.  Pratt     • 

JeOii  o.  MoaiUM 

ieiDott  e.  Cowkj 

leadwine  «.  Shde 

Jenkins  v,  JKddnlph     - 

Jeokioi  s.  EdwKnls     • 

itukiiu  d.  Harris  «.  Pritchanl 

JeBkins  d.  Plombe 

Jenkins  «.  RejnBoUs     - 

Jenkins  v.  Smith 

Jeakios  o.  Tucker 

Jenkins  o.  Tctmer 

Jeoner  «■  demg 

Jconer  «.  YoUuid 

Jennings  «.  GMAIUm    - 

Jenninirs  9>  Harlejr 

Jennisgs  «.  Newman   - 

Jennings  «.  Randall     - 

Jeiuuaii;s  e.  Throgmortoo 

Jenny  d.  Mills  v.  Catte 

Jennj  d.  Preston  «.  Catfs 

Jeaa J  o.  Herle 

Jern^Ean  v,  Baxter 

Jerritt  e.  Weare 

Jeone  o.  Ward 

Jevens  c.  Harridge 

Jewry  0.  Busk 

Jobion  e.  Forster 

Jod  t,  Morrison 

John  0.  Corrie 

Joim  8.  Jenkins 

Johns  s.  Gittene 

Johns  s.  Wbittey 

J«4m«nB,  Ex  warte 

^ohaaoo  0.  Abum 

JohmoQ  0.  Baker 

Johoson  0.  Baines 

Johnson  0.  Bray 

Johnson  0.  Clay 

Johnson  0.  ColltDgs      - 

Johnson  0.  Dodgson     - 

Johttioo  0.  Eiheridge  - 
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Martin  e.  Burton 
Martin  o.  Chantry 
Martin  o.  Crump 
Martin  o.  Fuller 
Martin  v.  Goble 
Martin  o.  Knowles 
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Massiter  «.  Cooper 
Master  v.  Fuller 
Master  o.  Miller 
Master  v.  Winter 
Masterman,  Ex  patU 
Master  man  v.  Cowrie 
Masterman  v.  Jndson 
Mather  v.  Ney  . 
Mathews  o.  Phillips 
Matson  o.  Booth 
Matson  o.  Wharam 
Matthews  r.  Griffiths 
Matthews  v.  Sawell 
Matthews  o.  Spicer 
Matthews  o.  West  London 
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Matthewson  e.  Lydiate 
Matthias  v.  Mesnard 
Matts  V.  Hawkins 
Muud  e.  WaterbouBC 
Maunder  «.  Conyers 
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Mayor  Ex  parte 
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Maxwell  V.  Jameson 
Maxwell  e.  Montacute 
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May  9.  Harvey 
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May  o.  Woodward 
Mayer  e.  Meakin 
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Mayfield  «.  Wadsley 
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.    703 

Miller  9.  Race  • 

.     33a  349. 400. 404 
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Pierce  e.  Bowles 

Pierce  «.  Davia 

Pierce  0.  Fotiiergtll 

Piorce  e.  Street 

Piercy  9.  Gardner 

Picrpont  0.  Shapland 

Pierson  0.  Dunlop 

Piern^n  0.  Hutchinson 

Pieraon  0.  Sorrell 

PieacbeU  0.  Allnut 

Pieachell  0.  Lavie 

Pigf  ott  and  Gaaooigne^a  case 

Pigott*a  caao      • 

PigoU  0.  Birtlea 

Pigott  0.  Rush  . 

Pigott  0.  Walker 

Pike  0.  Carter  . 

Pike  0.  Street    . 

Pilkington  0.  liaatings 

Pillana  0.  Van  Mierop 

Pimm  0.  GreviU 

PinchoD*a  cam  . 

Piodar  0.  Ainalcy 

Pine  0.  Morris  . 

Pinkney  0.  Cuilina 

Pinney  0.  Pinney 

Pipon  0.  Cope 

Pippett  0.  Heam 

Pirio  0.  Andersoa 

Pirie  0.  Mcnnott 

Pitcher  0.  Bailey 

Pitcher  0.  Tovcy 

Pitt  0.  Donovan 

Pitt  0.  Green    - 

Pitt  0.  Pooock  . 

Pitt  0.  Russell  . 

Pitt  0,  Shew     . 

Pitt  0.  Smith    . 

PiU  0.  Williams 

Pitt  0.  Yaldcn  - 

Pittman  0.  Foster 

Pettigrew  0.  Pringla 

Pitta  0.  Gaince 

Planche  0.  Fletcher 

Piatamore  0.  Staple 

Pleasant  d.  Hay  ton  0.  Benson 

Piimioy  0.  Westley 

Plomer  0.  Long 

Plomftr  0.  Ross 

Plomer  0.  Marchant 

Plummcr  0.  Wildman 

Plummer  0.  Woodburne 

Plumpton  0.  HowoU 

Plunkett  0.  Cobbett 

Pooock  0.  Billing 

Pooock  0.  Moore 

Pockliogton  0.  Sylvevter 


PAOB 

.  1163 
.  1052 
.  1505 
1078. 1080 
.  1430 
.  457 
.  1541 
.  19 
.  170 
.  147 
.  504 
.  1394 
.  1975 
.  1307 

366.  424.  426 
.  470 
.  848 
.  1203 
.  1203 
.  956 

634.  65&  966 

797.  816 

.  1241 

.  1527 

.  1436 

.  462 

.  793 

420.  426 

.  170 

86.974 

.  613 

.   43 

.  1377 

-  973 
.  1164 

1289.1296 

-  1184 
.  300 

-  76 
.  668 
.  1360 

676.  696 

.  194 

.  695 

.  811 

344.6^ 

.  694 

196 

1254  1272 

.  1184 

.  547.1403 

1204. 1208 

.  1142 

.  .867 

149. 390.  404 

.  152 

-  765 
.  983 

-  1177 
124. 1274 

-  774 

-  1397 
•  504 
.  1432 
.  436 


Poingdestre  0.  Roy.  Ex.  Ass.  Co. 

Poland  0.  Glyn 

Pole  0.  Harrobin 

Polglasc  V.  Oliver 

Ptilhill  0.  Walter 

Pollard  0.  Bell 

Pollard  0.  Herries 

Pollyblank  0.  Hawkins 

Pomfret  0.  Piercrod 

Poolo  0.  Bell    . 

Poole  0.  Crompton 

Poolo  0.  Dicas 

Poole  0.  Smith 

Poole  0.  Turnbridge 

Pope  0.  Biggs  • 

Popo  0.  Foster 

Pope  0.  Monk  • 

Pope  0.  Redfearne 

Pope  0.  Tilman 

Popham  0.  Eyre 

PopleU  0.  Stockdale 

Pordoge's  ease 

Port  0.  Turton 

Porter,  Ex  parte 

Porter  o.  Cooper 

Porter  0.  Harris 

Porter  0.  Shephard 

Porter  0.  Sweetman 

Porter  0.  Vorlcy 

Portland  (Countess)  0.  Prodgeri 

Portmore  (Earl)  0.  Bann 

Postman  0.  HarrcU 

Pothonier  0.  Dawson 

Pott  0.  Tomer 

Potter  0.  Brown 

Potters  0.  Bradley 

Potters  0.  Ray  worth 

Potters  0.  Starkie 

PotU  0.  Bell      . 

Potts  0.  Sparrow 

Poucher,  Ex  parte 

Poucher  0.  Norman 

Poulter  0.  Killingbeck 

Poolter  0.  Killingbreck 

Poulton  0.  Lattimore 

Powdick  0.  Lyon 

Powe  0.  Prion 

Powell  0.  Blackctt 

Powell  0.  Divftt 

Powell  0.  Doff 

Powell  0.  Graham 

Powell  0.  Godgeon 

Powell  0.  Jones 

Powell  0.  Killick 

Powell  0.  Lay  ton 

Powell  0.  Little 

Powell  0.  Milbank 

Powell  0.  Monnier 

Powell  0.  Morrison 

Power  0.  Barham 

Power  0.  Butcher 

Power  0.  Whitmore 

Powis  0.  Smith 

Powley  0.  Newton 

Pownall «.  Fcrraod 


PAGI 

.  1]8< 
.  S2< 
.  75- 
IGo.  33i 
352.  107( 
.  118< 


-  33 
.  67< 
.  62^ 

.  3a 

.  16J 

-  44' 

.  47; 

.  AiH 

.  12t 

-  129 
.  30! 

.  \u: 

.  132 

-  106: 
.  2: 

.  e», 

.  20; 

.  33 

.  9j 

.  70< 

.  68 

.  60* 

.  291 

.  lol^ 

.  631 

.  80^ 

-  14d 
.  20. 
.  331 

-  13-iJ 
.  45: 

-  147J 

-  1201 
131.  18^ 

.  32. 

.  b; 

-  9; 
.  114: 

94.  9( 

.  12^ 

.  135( 

.  70i 

.  10& 

-  77: 
£id5.  990. 100^ 

.  115i 

.  421 

.  791 

.  981 

.  14< 
46.  48.  94( 

.  42< 

.  42( 

.  130( 

.  7( 

-  im 

.  78S 

-  99f 
71.  427. 4d( 
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Fcjnder  «.  Block 
Pof  nter  o.  BockJoj 
P^4U  e.  Groome 
Pntt  CL  Swaine 
Prayikfidic    . 
Preece  «.  Corrie 
PrcKaottv.  Boucher 
Pkeseott  b.  Flynn 
Prestoo,JSx  jMite 
Proton  o.  fiatcber 
PtasBitrick  9.  Manlm]] 
PreUjoMn  0.  Lawieaee 
Priec  0.  Bell 
Price  «.  Dardell 
Price  o.  Easton 
Prioe  V.  Kdrooods 
Price  «.  Harwood 
Priec  e.  Helw 
Pk'ice  8L  Jenkins 
Price  SL  Lea 
Price  ».  Leybara 
Price  «.  Mitchell 
Price  o.NcaI    . 
Price  8.  Neale  - 
Price  eu  Nizoo  . 
Price  «.  Noble  - 
Price  «.  Peck    - 
Price  e.  Seaman 
Price  e.  Simpaon 
Price  B.  WilliaoM 
Priddy  9.  Henbrey 
Phoce'a  csaae    • 
Priooe  e.  fiiackbum 
Pnnce  «u  Bnuiatto 
Prince  v.  Nichobon 
Pring^  e.  Clarkaon 
Ptingle  CL  Taylor 
Prin|rle  «•  Wernham 
Pritebard  v,  Stephens 
Prttehcttv.  Cross 
Pmctor  9.  Jones 
Proctor  9.  Nicholson 
Proper!  9.  Parker 
Pzole  9.  Wiggins 
Frcithero  9.  Thomas 
Protheroe  9.  Mathews 
Proodloro  9.  IVemlow 
Prowae  v,  Pattison 
Prodhome  su  Fraser 
Proeaning  9.  Ing 
PolicD  9.  Leaven 
Puller  9.  Palmer 
Poller  9.  Roe    • 
PullertcNi  9.  Agncw 
Pullin  9.  Stokes 
Pulling  9.  Tucker 
Poltiiey  9.  Warren 
Purcell  9.  Macnamara 
Portoo  9.  Hnmor 
Pve  9.  Leigh    • 
PytUtan  9.  White 


Qoaoloek  9.  England 


pai» 
.  1963 
.  813 
.  14-27 
973. 1374 
.  1140 
.  7d7 
.  790 
.  349 
333.334 

-  109 
343.408 

.  1438 

.  1188 

.    444 

43 

460.463 

-  1434 
383.1479 

-  1381 
.  1053 
.  1043 

443.493 
.  439 

-  59 
.   89 

-  1177 
.  1434 
.  30 
.  969 

3.119.135 

373.  485.  710 

966. 970 

7U3 

343 

983 

461 

118 

555.55^) 

1334 

1J05 

1053. 1056 

10 

617 

753 

188 

554 

801 

1349 

1313 

385 

1313 

789 

158 

753 

33 

336 

987 

595.1300 

1389 

193 

1449 


.  337 


Qnarles  9.  Scarle 
Quick  9.  Staines 
Quin  9.  Keefe  • 
Quin  9.  King   - 


1338 
975 
331 
735 


R. 


Rabbet  9.  Gurney 
Rabone  9.  Williams 
Radroore  9.  Gould 
Raikes  v-  Poreau 
Raine  9.  Bell    - 
Rains  9.  Storry 
Ramsbottom  9.  Bnckbont 
Ramsbottom  9.  Lewis 
Ramsey  9.  George 
Ratcliffe  (Ld.)  9.  Parsons 
Ramstrom  9.  ficU 
Rand  9.  Vaugban 
Randall  9.  BeU 
Randall  9.  Ikey 
Randall  9.  Lvnch 
Randall  9.  Morgan 
Randleston,  Ex  parte 
Rankin  9.  IV^eve 
Rann  9.  Hughes 
Rapp  9.  Alinut 
Raphael  9.  Verelsi 
Rashley  9.  Salmon 
Ratcliffe  9.  Shoolbred 
Ratcliffe*8  caao 
Ravenga  9.  Macintoah 
Rawlin  9.  Turner 
Rawlinson  9.  Pearson 
Rawlinson  e.  Shaw 
RawlinMU  9.  Stone 
Rawiyns  9.  Vandyke 
Rae.-8on  9.  Erie 
RawBon  9.  Haigh 
RawBon  9.  Johnson 
Rawsoh  9.  Maynard 
Bay  9.  Daviea  - 
Ray  9.  Sheward 
Raymond  9.  Fitch 
lUyner  9.  Godmond 
Rayner  9.  Linthropo 
Raynor  9.  Bailey 
Read'a  case 
Read  9.  Ambridge 
Read  e.  Bonbam 
Read  9.  Brookman 
Road  9.  Goldring 
Read  o.  Hutchinson 
Read  9.  Nosh    - 
Read  9.  Passer  « 
Read  9.  Pope    - 
Read  9.  Sowerby 
Reado  9.  Bullocke 
Reudc  9.  Hawke 
Reddie  9.  Scoolt 
Reoce  9.  Lee    - 
Reece  9.  Rigby 
Reece  9.  Stiiibrd 
Reece  9.  Taylor 


937 


1.  990 


311 

96.158 
305 
316.333 
1177 
1034 
1003 
316.  333 
336 
936 
1150 
603 
303 
1301 
607.700 
1038 
100 
1176 
1033 
1147 
1405 
499 
1307 
643 
1394 
1018 
304 
759 
403 
1093 
150 
333 
117 
834 
394 
1455 
995 
1175 
10^ 
675 
958 
1355 
1173 
674 
163 
89 
1035 
933 
103 
334 
653 
1339 
1464 
1330 
197 
1414 
963 


143 
916. 


667. 
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Beed  o.  Deere  • 
Reed  9.  James  - 
Reed  e.  Taylor 
Reel  V.  BerrtDgtoB 
Reee  9,  Ktnf    - 
Reee  v.  Morg^en 
Reeev.  SmiUi  ' 
Reee  «.  Warwick 
Ree?e  0.  Bird  - 
Reeve  •.  Roe    • 
Recve>«.  UnderhiQ 
Reeves  v.  Ward 
Rc^nart  v.  Porter 
Reid  V.  Dtckeos 
Reid  f>,  Famival 
Reid  e.  Tenterden  (Ld.) 
Reranant  v.  Bremridge 
Renalda  v.  Smith 
Renew  e.  Aztoii 
Reftnie  v,  Robinaon 
Renven  «.  Watkin 
Reullick  0.  Hawkee 
Revett  0.  Brown 
Rew  0.  PettGt  . 
Rex  0.  Abingdon 
Rex  0.  Amphlit 
Rex  0.  Arlesferd 
Rex  0.  Axbridfe 
Rex  0.  Banbury 
Rex  e«  Barnes  - 
Rex  0.  Bear     - 
Rex  0.  Bedal    • 
Rex  0.  Bennett 
Rex  0.  Berringtoo 
Rex  0.  Bettesworth 
Rex  0.  Biliingshorst 
Rex  0.  Birkett  - 
Rex  0.  Birmingham 
Rex  0.  Bimie  - 
Rex  0.  Box 
Rex  0.  Bradahaw 
Rex  0.  Bramley 
Rex  0.  firampcon 
Rex  0.  Briftow 
Rex  0.  Burdett  (Bart) 
Rex  0.  Carlisle 
Rex  0.  Carter  - 
Rex  0.  Castleton 
Rex  0.  Chester  (Bfi.) 
Rex  0.  Chillesford 
Rex  0.  Clarko  - 
Rex  0.  Creevey 
Rex  0.  Doon    • 
Rex  0.  Earl  Farleigh 
Rex  0.  Edmonton 
Rex  0.  Eggington 
Rex  0^  Eriawell 
Rex  0.  Erith    - 
Rex  0.  Everett 
Rex  0.  Fisher  « 
Rex  0.  Fleet     - 
Rex  0.  Flintan  - 
Rex  0.  Goldstein 
Rex  0.  Hales    - 
Res  0.  Hslesworth 


PAOB 

'  388 

.  312 

.  1398 

.  460 

.  934 

.  1341 

.  1307 

.  431 

.  1031 

.  903 

.  1303 
.   976. 1007 

.  787 

.  175 

.  414 

m  m  609 

.  991 
.  778 
.  1341 
.  937 
.  791 

-  1301 
.  1441 
.  3.51 
.  1370 
.  1394 

-  836 
.  834 
.  1031 
.  1003 

-  1383. 1393 
.  936 
.  843 
.  750 
.  963 
.  1458 

-  415 
.  1458 
.  1435 
.  368 
.  815 
.  935 
.  1457 
.  856 

-  1394 
.  1374 

-  1519 

-  704 

-  736 
.   140. 1463 

809 
1370. 1374. 139(5 

-  415 

-  704 

-  1450 

-  363 
933.  940 

-  938 
.  594 
.  1373 

-  1375 

-  1098 
.  1383 
.  415 

-  388 


Rex  0.  Harboame 
Rex  0.  Hartingloo 
Rex  0.  Hav 
Rex  0.  Holland 
Rex  0.  Home   - 
Rex  0.  HMaley 
Rex  0*  Hunt    - 
Rex  0.  Kea 
Rex  0.  Lee 
Rex  0.  Lewis  - 
Rex  0.  Loggen 
Rex  0.  Luffe    - 
Rex  0.  Marden 
Rex  0.  Middlesoy 
Rex  0.  Miltun 
Rex  0.  MonkhoQse 
Rex  0.  Moon  - 
Rex  0.  Morrall 
Rex  0.  North  Petberton 
Rex  0.  Parkes 
Rex  0.  Peto 
Rex  0.  Piddlefainton 
Rex  0.  Post 
Rex  0.  Raines  . 
Rex  0.  Randall 
Rex  0.  Reading 
Rex  0.  Richards 
Rex  0.  Tidge    - 
Rex  0.  Shelley 
Rex  0.  Simpson 
Rex  0.  Smith    • 
Rex  0.  Spsrrow 
Rev  0.  Steel 
Rex  0.  Stoke     • 
Rex  0.  Stone     - 
Rex  0.  Stourbridge 
Rex  0.  Tibebelf 
Rex  0.  Topham 
Rex  0.  Topping 
Rex  o.  Traffbrd 
Rex  0.  Treble  - 
Rex  0.  Watson 
Rex  0.  Whitnash 
Rex  0.  Wiloox 
Rex  0.  Williams 
Rex  0.  Wright 
Rex  0.  Wroxton 
Rex  0.  Yonge  • 
Reynal  e.  Smith 
Reyner  0.  Hall 
Reynolds  0.  Beerling 
Reynolds  0.  Caawell 
Reynolds  0.  Clarke 
Reynolds  0.  Edwarda 
Reynolds  0.  Pitt 
Reynolds  0.  Walsh 
Rhtnd  0.  Wilkinson 
Rhodes  0.  BuUard 
Rhodes  0.  Gent 
Riblians  0.  Crickctt 
Rich  0.  Cockel 
Rich  (Lord)  0.  Frank 
Rich  0.  Parker 
Rich  0.  Topping 
Rich  0.  Woolley 


.    93^ 

-  70S 

.  96: 
-  is: 

1355. 138j 

-  97^ 

-  139i 
.    93< 

-  137i 

-  133( 

-  971 
934.  93< 

.  138! 

-  701 
.  142< 
.  133i 
.  551 
.  124 
.  131 
.  411 
.    76 

-  70 
.  36 
.  951 
.  361 
.  931 
.  36 
.  48 
.  93 
.  95 
.  1121 
.  138 

-  1511 

-  82 
.  93 
.  70 
.  14A 
.  139' 
.  631 
.    56' 

389.41 
.  13A 
.  II 
.    36 

-  1371 

-  1371 
.  1451 
.  971 
.  181 
.  lid 
.    151 

-  181 
543.  14» 

-  132 
.  63 
.    IT 

1219. 1321 

.    60i 

441.  441 

.      II 

-  IW^I 
.  72J 
.  11« 
.  501 
.    81^ 
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Kiehinli «.  Aetoo 
Bkfainkvi  Heather 
RicharJB  0.  Porter 
Bidurdt  e.  Riclnrdt 
Kicliards  e.  Thomas 
Kiebardioo,  JSs  ^rle    . 
KidiardsQO  «.  Allan 
RiehardMO  n.  Atkioaon 
Bidunboo  v.  firadabair 
Kidardaon  ».  Brown    - 
Richardson  9,  Campbell 
Kiehudjon  n.  Evana    . 
Riebardtoo  «.  Griffin    - 
Kkhudaon  v.  HaU       . 
Riehardton  0.  Langridffe 
Ridurdion  0.  McUiiib  - 
Ridurdaone.  Robinaon 
Ridurdioo  9.  Smith    - 
Ridurdaon  0.  Webater 
RidiflMod  a.  Henpy     • 
Riekards  0.  Mnrdock   - 
Ridteta  9.  Burnuui 
RiekettB  v.  Salwey 
Rieiford  o.  Ridge 
Ritkman  0.  Carataira    - 
Riddle  9.  Sutton 
R%,£z|wia 
Rid^eway  0.  Phtllipa 


PAOK 

•  1836 

103.106 

.     104a  1068 

343.931.1084  1108 

.    476 

909.  d45.  S53 

-  501 
.       53a 1478 

.  305 
.  1504 
.    351 

-  633 
.    394 

37. 1U8 

861. 1018 

.      34 

orRobertaon    *    174 

-  1067 

-  13 

-  338 

-  1306 

-  1308 

-  595 

-  436 
.  1153. 1155 

-  993 

-  306 

-  1308 


Ridj^ay  0.  Hongorlord  Market  Compeny    87 

K^ley,  Ex  parte          -  .  -    308 

Ridley  0.  Taylor  -  -353.355 

Rjdoot0.Brutow         -  .  -    473 

Rjdoot  0.  Brourh          -  -  -    156 

RidoQt  0.  Lloyd            -  -  -    351 

Ridsdale  0.  Nfewnham  -  -  -  1185 

Ridtdalc  0.  Sbaddon     -  -  -  1149 

R(«bt  d.  Bonaall  V.  Wroof  -  -    890 

Rigljt  d.  Cater  01  Price  -  -  1515 

Jlrht  d.  l-Vwer  V.  Darby  •  861.  871 

Mt  d.  Freeman  0.  Roe  -  -    891 

R%ht  d.  Lewb  0.  Beard  863. 933 

Rifbtd.  Dean  of  Wells  0.Rawdon  .    860 

Rjghi  d Wrong 

Rjfey  0.  Home 

«n?  9.  Roxbroogh 

Rin^Htead  0.  Lanesboroogh 

JIPpoo  0.  Cope 

Jppoo  a.  Norton 

J«Ule  a.  KcUy 

5*«wy  a.  Selby 

Ridiie  D.  Atkioaon       - 

Riven  8.  (Irtffitha 

5*»iere  0.  Bower 

«*d» ».  Ortler 

J**erti  0.  Aoderwrn     - 

J*erti  0.  Brown 

RolKrta  0.  Camden 

J*««s  0.  Cwae 

wrti  «.  Hardy 

R<iberti  e.  Huri^ 

J*wt«  ».  Havelock     - 
J*«rt8  a.  Karr 

«'«rtt0.M„on 
J^rta  0.  Peake 
■•**rtaa.Fierwn 


-  897 

-  508 
.  113 
.  1100 
.  11^ 

33.1514 

-  716 

-  1078 

-  135 
.  170 
.    559 

-  363 
.  1105 
.  1375 

1354. 1888 

-  1308 

-  1137 
.    313 

-  79 

-  579 
-1105 

-  490 

-  1104 


Roberta  e.  Roberta 
Roberta  0.  Tewidale 
Roberta  q.  t  0.  Withered 
RoberU  0.  Wood 
Roberta  0.Wyatt 
Robertaoo  e.  Clarke     - 
Robertson  0.  French  *  - 
Robertson  0.  Hamilton 
Robertaon  0.  Kenaington 
Robertaon  0.  Liddeli     - 
Robertaon  0.  M*Dottgall 
Robertaon  0.  Money     - 
Robertson  0.  Score 
Robine  0.  Cox 
Robina  0.  Gibaon 
Robinson,  Ex  parU 
Robinaon  0.  Aunts 
Robinson  0.  Bland 
Robinaon  0.  Carringtoo 
Robinson  0.  Cook 
Robinaon  0.  Donisore 
Robinaon  0.  Gee 
Robinaon  0.  Greinol 
Robinaon  0.  Hardy 
Robinaon  0.  Hindman 
Robinaon  0.  Hoffinan  - 
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Taykir  e.  Yonng 
Taykir  «.  Zaaiira 
Taynton  v.  Hannay 
Teal  V.  Aoty    - 
Teedsdale  •.  dement 
Tempany  «.  Bnmaod 
Tempest  v.  Fitagerald 
Teropler  «.  M'Laofalan 
Tennant  v.  Bilkitt 
Tennant  v.  Simchan    • 
Tenny  d.  Gibbs  «.  Moody 
Terry  0.  Dantie 
Terry  o.  Parker 
Tesseyman  «.  Gildart  • 
Thacker  «.  WHson       - 
Thackray  V.  Blackelt  • 
Tbaddhwaite  «.  Cock  - 
Thellnssofi «.  Fergosson 
Thellttsson  «.  Fletcher  - 
Thellttsson  •.  fihedden  • 
Thkshnesse  «.  Bromikiw 
Thistlewood  «.  Cracioft 
Thomas,  Sroof^s 
Thomas«.  fiishep 
Thomas  «.  Boiler 
Thomas  o.  Cook 
Thomas  t>.  Cadwalladtr 
Thomas  «.  Coortenay  - 
Thomas  d.  firana  o.  Th 
Thomas  «.  Koyle 
Thomas  «.Goodtille    - 
Thomas  o.  laekaon 
Thomas  c.  Laaabert 
lliomas  o.  Ifarsh 
Thomaa  «.  Moi;gan 
Thomas  «•  Newton 
Thomaa  e.  Phillips 
Thomaa  o.  Powel         • 
Thomas  «.  Rideing 
Thomas  e.  Thomaa 
Thomas  c.  Williams    • 
Thompson,  ExparU   • 
Thompson  «.  Andrews 
Thompson  ««  Bernard 
Thompson  «.  Brown    - 
Thompson  o.-Bodianan 


d41. 373 

.  1397 

.    408 

.    394 

«95.9S7 

.  1351 

«    3G3 

.  1497 

964 

T        3ML673 

.     14ia  1454 

.  1357 

.    155 

•    580 

.  1106 

.  1399 

.  IIM 

.    65a 

-1336 

93.100.1049 

«     1379. 1389 

.    676 

.  1056 

.    199 

.      48 

«    313 

.    859 

114.  688 

.    434 

«     tSK.  1347 

.    989 

.    459 

.    349 

.     ilSL  1193 

-  1134 

.  1161 

.    354 


.  1105 

.    351 

.    964 

.       7iai330 

681.690 
.  48ft 
.  166 
.  1394 
.  940 
.  1357 
.  109 
.  1416 

553.596 
.  470 
.  1407 
.  1438 
.    994 

581.  588 

43l  87.  S3a  1090 

.    365 

.    200 

.  1358 

151. 688 
.  1305 


9MmU  #t  0Ani  U9B|UMi»  TO* 


bis 


FiOt 

nonpMmviCliibfey  •  •        4S1.496 

nofopm  9.  CoonoeU  •  -    384 

TliompMa  «L  DftTeoport  .97 

nompMD  «i  Freeman  •  .    373 

lliooipMD  0.  Fiere      -  -        393.390 

11ioaipgon«L  Giles       •  •  .36$ 

TkmpwB  n,  Hergraw  •  •    376 

noopMO  a.  Hamf   ...  1096 
IVimpMn  a,  Lewk     -  •  •      85 

TbomptonaiHaberk^  -  •    870 

TliomjMo  a.  Maeinmi         .    -  •  1056 

Thompwo  a.  Maahiter  •  -    796 

nooji»i«.Book      .  .  -    779 

nttopMn  a»  Rowcroft  •  •1179 

llMipMD  a.  Rojml  £zeli.  Ammna» 

CoDpaay 
nompMae.8liaek€ll  - 
1Wdjm>i  8.  Shiiley    • 
IVxDpnD  a.  Steot 
Tbonpno  a^  Taylor    • 
Thoofioa  ai  Tbompaoo 
Tk)miMQa.TVaiI 
Tkoffipno  ai  Whil 
^WoQ  V.  Stent 
^^ooMon  a.  WUaoo 
^ori^ai  Kerry  (Loid) 
wBdej  a.  Hebaon   - 
Tbonhilla.  King 
^^Knimi  a.  Afdama 
HiorDton  a.  DaHaa 
1V)re«on  a.  Bick 
Jjioniton  a;  I]liD|rwoitb 
TkrntDQ  a.  JKmnpiler 
wntoiia.  Lanoe 
J^ontoo  a.  Means 
JVwton  a.  Pkee 

l^onHoQ  a.   Royal 
GooipL 

3^P«»i  a.  Sherratt 
JJonipwd  a.  dark 
JofpecBooth 
wpea.Coombe 
Jwrpea-Tliorpe 
Tbrsfc  a.  Comwall 
Jjrappo.  Raider 
J™fcf««  Plant 
J|[Mtoota.Coppui 

j°^^aUmt  (L  lonea  n. ... 

i5itttoiit  d.  Tamer  v.  Grar    • 


1173 
.  1370 
.  1486 
.  9$0 
.  1130 
339.980 
1488. 1489 
.  1157 
.  999 
.  1019 
-1361 
.  1171 


.  804 
.  334 
.  439 
laa  341. 1356 
.  1064 
.  1336 
.  1063 
.      78 


.  1288 
.  644 
.  410 
.  1346 
.  1346 
80.114.683 
.  730 
.  138 
67L673 
.  956 
.  947 
913 


2]>'««tDatd.Willjania9.]Udftat        -    918 
^"onder  d.  Weaver  o.  Belcheff  840. 863. 67a 

938 
.  1339 
-  706 
«^1304 
.1001 
*  578 
389.43! 
.1330 
.  743 
.  169 
.  1358 
309.334 


-.  a.  Beanmont  • 

<;«aites  a.  Aabfield    - 
Jnvahet  a.  Saioabory 
*??«»•  a.  Ppothcroe    - 
•««».Biown       •   . 
Jwrntrsh  a.  Grover     . 
S^  a.  Ankerateia 
5J»».  Grafter 
2fy».Coortier 
lilka.PtnoBa 

"^  f*  Warwick  Gas  Liglil€on|Mny 

7X1. 713 


Tikiey«.Korri8 
Timbrell  a.  BoIlodK 
Timmina  w.  Piatt 
TiBDinina  a.Row]maiNi 
fuidal  a.  Bfowa 
Tin^roy  a.  Broam 
Tinkler  «.  Poole 
I'inaon  a.  Franeia 
Tippet  a.  Hawkey 
Tippeta  a.  Heane 
Titterteii  a.  Cooyera 
Todd  V.  Mazfield 
Todd  «.  Radford 
Todd  V.  SteJtta 
Todd  a.  Robinaon 
Todd  9,  Winchelaea  (Earl) 
Toipntt  a.  Wells 
Tomba  a.  Painter 
Tocokina  a.  Aahby 
Tomkinaon  a.  RuMeU 
Tomlin  ai  Beck 
ToBDlinaoo  a.  BrHdebaak 
Tomlinaoo  a.  Clarke 
Tomlinaon  a.  Day 
Tomlinaon  a.  Gelt 
Tooilinsoo  a.  Wilkes 
Tompaon  a.  Blilla 
Toma  a.  Powell 
Tongea.  Watis 
Took  a.  Hoilinffwortb 
Taoley  a.  Windham 
Toovey  a.  Milne 
Tope  a.  Hockin 
Tqpham  a.  Bfaddiek 
Topping  a.  Fnge 
Topaall «.  Edwarda 
Toolmin  a.  Anderaon 
ToQsaaint  a.  Hartop 
Toaavint  a.  Martinont 
Tooleng  a.  Hnbbard 
Tower  a.  Cameron 
Towera  a*  Barrett 
Towera  a.  Oabome 
Towne  a.  Graaley 
Townley  a.  Crump 
Townaend  (Lord)  a.  Hnghcs 
Toamaend  a.  Neale 
Townaend  a.  Pearoe 
Townaoo  a.  Guron 
Townaon  a.  Wilaon 
Trappea  a.  Barter 
Treacle  a.  Coke 
Traaaore  a.  Jones 
Trecothick  a.  Edwin 
Trelawney  a.  Coleman 
Treroeerev.  Morriaon 
Trenehard  a.  Hoakins  • 
Trent  Navigation  Company  a. 
Trent  Navigation  Company  a. 
Treport*a  eaae  • 
Trevettv.  Agns 
Trevor  a.  WaU 
Trewinian  a.  Howell 
Trewhelka.Rowe 
Tribe  o.  Webber 


.    696 

.    136 

739.863 

448,449.459 

.    739 

-  1479 
408. 41<^ 

.  663 
1366. 1308 
.  559 
319.334 
.  1114 
.  1095 

-  97 
-1516 
.    983 

*  765 

•  36^ 
.  1446r 
.    959 

1351. 1353 
.  190 
.  734 
-1034 
.  314 
.  649 
.  486 
.1139 
.  366 
.  39 
.  366 
49.387 
131. 1346 
.  1338 

-  1400 
1164. 1300 

.  347 
5. 38.  74 

651.1136 

.  318 

.  1508 

.  1050 

86 

351. 1497 
.  1363 
.  79 
.  1533 
.  1193 
.   68 

-  357 
.  679 
.  336 

378.448 

-  1461 
699.984 

.  614 
Hariey  -  750 


Wood  . 


513 
.  880 
.  653 
.  103 
.  967 
-  1137 
.  234 


hex 


NAMSd  6F  CA8B8  BCfCRSSD  TO. 


rAoi 

Trier  o.  Bridmin 
Triiiibey  «.  Vignier 

.    337 

-    388 

Trimley  o.  UnwiM 

.    304 

Trimmer  v.  Oddie 

.    439 

Trinder  e.  Smedley 

.    497 

Tripe  ».  Dyer  - 

.  1404 

Tripp  9.  Prank 

-    544 

Trotter  o.  Harris 

.    544 

Trottman  v,  Dnnn 

.  1369 

Trower  t>.  Chadwick     - 

.    56d 

Traeman  o.  FenUm 

390.1254 

Traeman  v.  ffurat        9&  102. 

136. 13a  340 

Traeman  v.  Lambert  *- 

-    711 

Traetel  o.  Barandon     -      397, 

39a  403.  499 

Trusoott  9.  Carpenter  - 

.  1416 

Toam  (Abp.)  «.  Robeson 
Tucker  «.  Barrow 

.  1361 

100.  268 

Tucker  v.  Cracklin 

109. 535 

Tucker  v.  Jones 

.    220 

Tucker  «.  Ruston 

.    251 

Tucker  v.  Tucker 

157. 1306 

Tuckermann  o.  Tackermaon  . 

.    605 

Tullay  0.  Reed 

.  1415 

Tuhnis  v,  Edwards 

-  1167 

Tunnis  «.  Westcott      - 

.    Ill 

Tuppor  d.  Moreen  o.  Doe 

.    898 

Turberville  v.  Patrick 

.  1304 

Turberville  o.  Slamp    - 

.    561 

Turberville  «.  Whitehouse 

-    140 

Turner  o.  Bamaby 

.    943 

Turner  «.  Donman 

.    123 

Turner  «.  Hayden 

.    441 

Turner  e.  Loe  - 

-    790 

Turner  o.  Leech 

.    451 

Turner  «.  M'Namara  - 

-    766 

Turner  «.  Meymott  '   - 
Turner  e.  Phillips 

-    1439.  1453 

.      83 

Turner  v,  Richardson  - 

.303 

Turner  «.  Robinson 

.      87 

Turner  9,  Stirlin|^ 

.  1359 

Turner  t>.  Turner 

-     1287. 1341 

Turner  o.  Tresby 
Turner  v.  Wright 

.    136 

-1502 

Turner  «.  Vaughan 

635.753 

Tuson  «.  Batting 

.     84 

Tweralow  «.  Oswin     '  - 

.  1156 

Twigro.  Potti 
Twitden  «.  Wise 

.  1316 
635,  753 

Twopenny  v.  Young     - 

469.  465, 466 

Twynam  o.  Pickard     - 

65a  671 

Tye  V.-G Wynne 

.    475 

Tyter  «.  Bennett 

.  1319 

Tyler  o.  Home 

1213 

Tyrfe  v.  Fletcher 

.  1210 

Tyson  o.  Thomas 

.      14 

Tyte  V.  Jones  - 

U. 
Ughtred*s  Case 

.    494 

.  lis 

I7bde  0.  Warlters 

.     1154. 1224 

Underwood  v.  Burrows 

.    601 

Underwood  v.  Howson  - 

.  1411 

Underwood  v.  Robertson 

157. 1170 

Upstone  0.  Marohant   • 

.    386 

Uptbn  m  Curtis 
Upton  V,  Ferrers 
Uuquhiart  e.  Barnard    • 
Urmaton  o.  Newcomen 
Usher  v.  Dansey 
Usher  «.  Noble 
Utterson  v.  Mair 
UUerson  «.  Vemoii 


V. 

Va]entia*s  (Lord)  case 
Vacber  o.  Cooks 
Vale  e.  Bayle  - 
Valentine  v.  Vaoghan 
Vallanoe  v.  Dewar 
Vallanee  o.  Liddel 
Vailejo  9.  Wheeler 
Van  e.  Corpe  - 
Vandyck  o.  Hewitt 
Van  Sando  o.  -^-^— 
Van  Sandn  v.  Browne 
Van  Sandu  v.  Burt 
Van  Sandu  e.  Crosbie 
Varley  o.  Manton 
Vaughan  e.  Fuller 
Vaughan  v.  Lemeche 
Vaughan  e.  Bfenlove 
Vaughan  e.  Norris 
Vaughan  e.  Plunkett 
Vaughan  e.  Wilkins 
Vauzball  Bridge  Comp., 
Vavasor  o.  Ormond 
Vawser  e.  Jeffrey 
Vecdon  «.  Wilmot 
Vene^  si  Johnston 
Venning  o.  Shuttleworth 
Vere  v.  Ashby  - 
Vere  v.  Lewis  - 
Vernon  e.  Alsop 
Vernon  e.  Hankey 
Vernon  e.  Hanspn 
Vernon  «.  Jeffreys 
Vernon  v.  Keyn 
Vernon  o.  Smith 
Vernon  e.  Turley 
Vernon  v.  Wynne 
Verrail  o.  Robinson 
Vertue  e.  Beasley 
Vezian  «.  Grant 
Vicars  t>.  Haydon 
Vicars  t>.  Wiloocks 
Vignior's  case  - 
Villers  «.  Hastings 
Villers  o.  Mousefoy 
Vincent  e.  Holt 
VinoenI  o.  Horlock 
Vincent  t».  Prater 
Vincent  e.  Slaymaker 
Vine  0.  Mitchell 
Viner  v.  CadeH 
Vivian  v.  Jenkins 
VoUer  9,  Griffiths 
VouohsU  «.  DancastlQ 


PAO| 

.  133S 
.    50i 

-  1191 

-  142 
.  401 
.  117S 
.  95 
.    9 


'si 


RAMX8  09  CASB8  BSFSBRSO  T0« 


]xxi 


Voycc  9.  Voyce 
"^jrymn  «w  Arthur 


.  933 
.  1451 
.    630 


W, 


Wtee  9.  Wybom 
Waekerbatfa,  Ex  parU 
Waddilove  o.  Baroett 

Waddtoirtoo  «.  CoaiM 
Waden.  Beuley 
Wade  «.  Cole  . 
Wade  ».  Marsh 
W«de*s  case     . 


V.  Smith 
Wadham  o.  Marlow 
Wadvwarth  tp.  Manhall 
WagrtmffuL  dack 
Wain  ».  Warltera 
Wainwriffbt «.  Bland 
Waite  o.  Jones 
Wake  ».  Thikler 
Wakeman  su  RobinsoQ 
Wakeiaan  e.  Sutton 
Wakley  c  Johnsoa 
Waieot  o.  GoqUUd^ 
Waldo  «.  Martin 
Walibrd  v.  De  Plena 
Walker  a.  Attwood 
Walker  a.  Barnes 
Walker  n.  BorneU 
Walker  a.  Chapman 
Walker  a.  Dixon 
Walker  a.  Harris 
Walker  a.  Jonea 
Walker  a.  Mattland 
Walker  a.  Nlcbolaon 
Walker  a.  Perkins 
Walker  a.  Reerea 
Walker  a.  Robinson 
Walker  a.  Witter 
Walker  a.  Wollastoii 
WaU  a.  M«Namara 
Wall  a.  Torolinson 
Wallace  a.  Breeds 
Wallaes  a.  Jarman 
Wallaoe  au  Kin; 
Wallace  a.  Woodgate 
Wallea  a.  Bnmcll 
Waller  a.  Drakelbrd 
Wallia  a.  Day 
Walla  a.  Atcbeson 
Walmesley  a.  Child 
Walmaley  a.  Macey 
Walpole  a.  Pnltney 
Walih  a.  FuskI 
Wftlrii  a.  Gibbs 
WalstaU  a.  AMrich 
Walter  a.  CaUey 
Walter  a.  Haynes 
Wilter  a.  Lewis 
Walter  a.  Ramball 
Waltera  a.  Mace 
Walten  9.  PfeU 


3.991 


109 


.  1349 

.    434 

13a  938 

-  1397 
494. 1301 

.  843 
.    787 

-  165 

-  191 
.  639 
.    180 

799 

.  1016. 1033 

1330. 1333 

41 

.    155 

.  1411 

-  1066 
.  1398 

-  764 
.  636 
.  1103 

-  435 
163.  335. 505 

-  346 
.  67 
.      91 

-  689 

-  783 
1155. 1191 

.    635 

.    754 

.      -    673 

-  1317 
710.  713.  979 

-  967 
1439. 1443 

.  1084 

-  1471 

-  1078 
811. 1479 

.  1499 
.    363 

384.387 

634.639 
.  1030 
.  473 
.  779 
.  430 
•  631 
.  1106 
.  966 
.    393 

147.  446 
.    147 

803.811 
596. 1384 

563.  997 


Waltbam  a.  Thomson 
Walton  a.  Bent 
Walton  a.  Hastings 
Walton  a.  Keiipop 
VValwyn  a.  St  Quintin 
Wankford  a.  Wankford 
Wanaboroogh  a.  Dyer 
WanaboroQgh  a.  Maton 
Want  a.  Blunt 
Ward  a.  Andrews 
Ward  a.  Clarke 
Ward  a.  Crockett 
Ward  a.  Evans 
Ward  a.  Henley 
Ward  a.  Macauley 
Ward  a.  Nanney 
Ward  a.  PeUfer 
Ward  a.  Saville 
Ward  a.  Smith 
Ward  a.  Swift 
Ward  a.  Weeks 
Wardell  a.  termor 
Wardell  a.  Gooch 
Wardell  a.  Monrillyan 
Warden  a.  Bailey 
Wardle  a.  Fowler 
Wardle  a.  Nicholson 
Wardroper  a.  Richardaon 
Warn  a.  Bickford 
Warne  a.  Shadwell 
Warneford  a.  Warnefiwd 
Warner  a.  Barber 
Warner  a.  Kay 
Warner  a.  Theobald 
Warre  a.  Miller 
Warren  a.  Cunningham 
Warren  a.  Wakeley 
Warren  a.  Warren 
Warwick  a.  Bruce 
Warwicke  a.  Noakes 
Waahbourn,  In  rt 
W'atchorn  a.  Langfbrd 
Waterhouse  a.  Keen 
Waterman  a.  Soper 
Waterman  a.  Yea 
Waters  a.  Brogden 
Watcra  a.  Manaell 
Watera  a.  Smith 
Waters  a.  Tomkins 
Watkina,  Ex_parU 
Watkina  a.  Hewlett 
Watkina  a.  Morgan 
Watkins  a.  Robb 
Watkina  a.  Vmce 
Watkina  a.  WooUey 
Watson,  Ex  parte 
Wataon  a.  Abbott 
Wataon  a.  Chriatie 
Wataon  a.  Clark 
Watson  a.  I>Bnton 
Wataon  a.  King 
Wataon  a.  Main 
Wataon  a.  Malnwaring 
Watson  a.  Morrell 
Wataon  a.  Peach 


TAom 

-  1187 

-  775 

-  393 
.  1339 

454.  461 
956.  973 

735 
1466 
1333 
1407 

373 

1333 

14&406 

1346 

1408 

13 

806 
1339 

109 
1515 
1359 

763 
1105 

515 

1370 

36 

186 

1316 

691.694 

1398 

1516 

316.  334.  336 

158 

695 
1194 

190 

836 

1393 

1043 

147.  473 

380 

1338 

64 

1450 

1345 

379 
6.60 
1105 
1375 

359 
63 

714 

165 

348 
I486 
1106 

173 
1417 
1190 
1505 
1466 

884 
1330 

195 

355 


1366 
141.  343 


1365 


809 


933. 132^. 


Ixxii 


ItAUBS  OV  CASKS  BSVBftBBD  TO. 


Watflon  «.  Pillini^ 
Watson  «.  Rejrnolda 
Watson  «.  Thralkeld 
Watson  V.  Tarner 
Watson  V.  Waoe 
Watson  o.  Wilkes 
Wstt  V.  ColUns 
Watt  V.  Morris 
Watt «.  Watt  . 
WatU  «.  Daviss 
WatU  9,  Fraser 
Watts  e.  Friend 
Watts  «.  Thomas 
Watts  V.  Thorpe 
Waugh  V.  Bnssell 
Wajman  e.  Bond 
Wayman  o.  Hilliard 
Wayroell  e.  Reed 
Weall  0.  King 
Weatberston  «•  Hawkbs 
Weaver  «.  Bosh 
Weaver  o.  Lloyd 
Weaver  e.  Ressions 
Weaver  «.  Want 
Webb,  ill  re     . 
Webb  V.  Fox    • 
Webb  V.  Heme 
Webbe.Hjn    . 
Webb  e.  Jiggs 
Webb  e.  IfarUn 
Webb  e.  Paternoster 
Webb  e.  Plnmmer 
Webb  e.  Rossell 
Webb  e.  ThompsoD 
Webber  e.  Nieholas 
Webster  «.  0e  TastaC 
Webster  e.  Foster 
Webster  e.  Upenoer 
Wedderbnm  v.  Bell 
Wedge  e.  NeWlyn 
Wedlake  e.  Harley 
Weedon  e.  Timbrell 
Weeks  e.  Spsrke 
Weggerskm  e.  Keen 
Weigall  e.  Waters 
Weir  e.  Aberdeen 
Welch  e.  Ireland 
Welch  e.  Myers 
Welch  e.  Nash 
Welch  e.  Rose 
Weld  e.  Gas  Light  Co. 
Weldon  v.  GSoold 
Welford  v.  Beaseley 
Weller  e.  Baker 
Weller  v.  Deakins 
Wolls  V.  Girling 
Wells  V.  Head 
Wells  e.  Hopwood 
Wells  e.  Horton 
Wells  V.  Moody 
Wells  V.  Ody    . 
Wells  V.  Porter 
Wells  V.  Wriglit 
Welstead  e.  Levy 
Wenham  o.  Fowls 


•  ^ 


621 


rAQB 

.  1004 

1359. 1399 

.  1093 

.      36 

-  316 

-  176 

-  186 
.  1189 
.  1189 
.  780 
.  1398 

.  1040. 1053 
.  804 
.  309 
657.  733 
.  494 
.      99 

-  17 
.    592 

.  1366. 1369 
.  1415 
.  1391 
.  645 
.  1411 
.  515 
315. 1474. 1457 
.  1299 
.  1297 
712.  717 
12.74 
1019. 1044 

-  607 
651.  65&  671 

.  1186 

.  1301 

.  1132 

.  1207 

997. 1000 

.  1189 

228.232 

43.50 

.  1456 

.  932 

425.491 

613.699 

1150. 1192 

.  762 

.  805 

.  584 

-  793 
.  557 
.  1495 

-  1049 
1110. 1113 

62 

20.  482. 494 

.  554 

.  1174 

.  1045 

-  618 
.  458 
81.  755 
.  736 
.  504 
.  157 


TkG 

Wennall  v.  Adney        •  -  36. 3 

Wentvrorth  e.  BoUen  .  -  128 

Westn-WUlby  -  -  -    96 

Westbeach  e.  Kennedy  -  -  151* 

Westbory  e.  Aberdein  -  -  120^ 

Westoott  #.  Hodges      •  -  -    32! 

Western  e.  Rnssell       •  -      2i 

Westmeath  (M.)  «.  Sal'isbury  (M.)  1095. 112 
West  Middlesex  Wsterworks  Company 

e.  Snwerkrop 
Weston  0.  Barton 
Weston  «.  Ernes 
Weston  e.  Foster 
Weston  9.  Tomlinsoo 
Westwood  e.  Cowne 
Wetdrell  e.  Wright 
Wetherall  e.  Geering 
Wetherall  e.  Jones 
Weyland's  case 
Weyland  e.  Elkins 
Whale  e.  Booth 

Whalley  e.  Pepper       .  *     1289 

Whalley  e.  Thompeon 
Wharam  e.  Rontledge 
Wharod  «.  Smart 

Wharioa  v.  Walker     •  46. 

Whatley  e.  Tricker      - 
Wheadey  v.  Low 
Wheatley  «.  Patrick    • 
Wheatley  o.  Williams 
Wheeler,  ExparU 
Wheeler  v.  Havdon 
Wheeler  e.  Collier 
Wheeler  e.  Toolsoo 
Wheelwright  e.  Jackson 
WhippY  e.  Hillary 
WhiUker  e.  Hall 
Whitchootte.Fox 
Whitehnrch  v,  Halwortby 
Whitcomb  «.  Jacob 
Wbitoomb  o.  Whi^g  - 
White,  Ex  parU 
White  V.  Barrack 
White  t).Birt  - 
White  e.  Boattoo 
White  0.  Brit.  Mnseom  (Tr.) 
White  0.  Cuyler 


White  0.  Gainer 
White  0.  Jones 
White  0.  Lednich 
White  0.  Parker 
White  0.  Parkin 
White  9,  Proctor 
White  0.  Sedgwick      • 
White  0.  Willis 
White  0.  Wilson 
Whiteaore  d.  Bonlt  0.  Symonds 
Whitehead  0.  Cliiibrd  . 
Whitehead  0.  Greetham 
Whitehead  e.  Price      • 
Whitehonse  e.  FntH    • 
Whitek)ck  0.  Mosgrove 
Whttek)ck  e.  Underwood 
Whitcbcke  0.  Baker    . 
Whileman  0.  King 


107. 109 


39 


105! 

74 

122 

6.13 

5a 

81! 

9& 

62S 

11 

110< 
59( 
97i 

130( 

58: 

2l( 

94i 

52,5: 

43( 

3( 

58( 

1262 

18"; 

2L  99( 

82( 

22< 

126S 

29« 

63S 

1442 

261 

126-; 

39S 

171 

151  £ 

53; 

151C 

109^ 

1499 

1094 

490 

83G 

€ 

1050 

372 

1471 

.486 

875 

1019 

.201 

1236 

1471 

703 

386 

932 

792 


6. 


i 


VAIIW  m  CASKS  XSVSBBSD  TO; 


Ixxiii 


WUteveO  9.  Tliom 
WlHtfieid«.Le]>e 
WhiUej  «.  LoAm 
WhiU^  0.  Roberto      - 
WUtmoie  v»  Oiftoo     - 
Whittikerv.  Edonnidi 
WhitUktf  «.  Bogbad  (Bunk) 

Whiuaker  «.  Bndfej 
WbitU^v.  Matoo 
Whitten  «.  Fuller 
Whittiiig^  V.  Glidwln 
WfahtiDgbam  ».  Hill 
WbitUe  «.  Okbksr 
Wfaitton  9,  Peeooek 
Whitvell  9.  Bennett 
Wlttivdl «.  IXmedaie 
WUtirorth  e.  Hdl 
Vltitvoith  e.  Smith 
WjckendflQ  «.  Tbeniae 
Wickem  e.  Evane 
Wicket  e.  Gofdon 
Wkki «.  Fentfiani 
Wid^er  A.  Browning 
Wjseo  e.  Roberto    , 
Wiflb  V.  Bjneud 
^ifgim,  Eg  parte 
Wi^tmaa  e.  Wakefield 
Wigley  9.  AabtoQ 
WiJhrabsiB  e.  Snow 
Wilby  V,  Hoiman 
WacQcks  «.  Nlcholli 
WjJcQxoQ  e.  Ni^tingile 
WiU  g,  Raonard 
Wilde  9.  ClarkKtt 
Wilde  V,  Crawford 
Wilde  e.  Griffin 
Wildham  o.  GloaMp 
Wildhua  a.  WiUman 
Wilkes  ..Jacks 
Wilkie9.Godee 
WilkiM  a.  Fry 
Wilkios  a.  Jadia 
WiJkitta.Wingato 
Wilkina».WeUierifl 
WilkiMon  a.  Byeia 
Wi  kiMoo  a.  CbQer  * 

WiUuiw,,.DkrgU 

wdkuMoo  a.  Edwards 
Wilkinaoo  a.  HaU 
^ilkiowa  a.  Howel 
^Ukiosoo  a.  Johnaton 
^ilkiofua  a.  Lntwidge 
WilkiosoQ  a.  Oliteira 
wilkimoQ  a.  Terry      - 
WilkiDwa  a.  Wilkinaon 
Wdks«.AtUnaon 
;ilk8».^loy 
^llhtti  V  Kennedy 
^^  9,  Bernard 

Willet^ 

Willett  a.  Friable 
Jifley  a.  Huisworth 
JiUiioa,  Ex  parte 
^illiainia.Beaamont 


nun 

.    297 

(L.)  -    479 

.    635 

•  789 
.  1408 
.  479 
.  440 
.1^ 

-  177 
.  1509 
.  1357 
.    139 

-  776 
65&698 

47. 383. 488 
.  733 
.  1288 
.  818 
.  957 
63a  644 
.  108 
.  1289 
.  233 
475. 478 

-  1317 
.  253 
.1090 

990.1004 
.  1478 
.  1275 
^  766 

-  777 
.  443 
.  740 
.  190 
.  69 
.  108 
.  1083 
.  454 
.  1189 
.  668 

440.449 
7ia723 

-  1107 
30.139 

727.867 

-  179 

•  1009 

-  727 
.  1295 
5a  405 

-  «1 
.   99 

-  817 
.  631 

-  1051 
.  750 
.  31 
.  1461 
.  1206 
.  665 
.  395 

-  1109 
.  185 
.  1377 


Williama  a.  Boaanqoet 
WiDiaina  v.  Breedoo 
WiHiama  a.  CaOender 
WtUtama  e.  Carwardine 
Williama  a.  Clemento 
WiHiama  v.  Granaton 
Williama  a.  Daries 
Williama  a.  Davis 
Williama  a.  Dyde 
Williama  a.  Eaat  India  Go. 
Williama  a.  Eferett 
Wmiame  a.  Fowler 
Waiiama  a.  Frith 
WUliama  a.  Germaine 
Williama  a.  Geeae 
WilUama  a.  Griffiths 
Williama  a.  Gray 
Williama  a.  Harriaon 
Williama  a.  Hedley 
Williama  a.  Hill 
Wilfiama  a.  Holland 
Williama  a.  Jarrett 
Williama  d.  Johnaon  e. 
Williama  a.  Jonea 
Williams  a.  Keato 
Williama  a.  Lander 
Williama  v.  Land 
Williama  a.  Leper 
Williama  a.  Lee 
Williama  a.  Lbyd 
Wflfiama  a.  Miflinfton 
Williama  a.  Morland 
Williama  a.  Nnnn 
Williams  a.  OdeU 
Williama  a.  Panl 
WUliama  a.  Rawlinaoo 
Williama  a.  Roberto 
Williama  a.  Soott 
WUliama  a  Sbee 
Williama  a.  Smith 
Wilhama  a.  Stevens 
Wilfiama  a.  Slott 
Williams  a.  Tayk)r 
Williama  v.  Thomas 
Williama  a.  Waring 
Williama  a.  Watto 
Williama  a.  WUliama 
WUliama  a.  Whittaker 
WUliaroaon  e.  AUison     551. 
WUliamaon  a.  Benett  • 
WilUamaon  a.  Clemento 
WiUiamaon  a.  Dawea  • 
WilliamMm  a.  Innea    • 
WUliamaon  a.  Johnaon 
WiUiamaon  a.  Watto    - 
WiUia  «.  Barrett 
WUlia  a.  England  (Bank  of) 
WUlia  a.  Langridfa     • 
WUlia  a.  Jemegan 
Willis  «.  Newham 
Willis  a.  Peckham 
WUlis  a.  Poole 
Willis  a.  Porter 
WUlison  a.  Pattiaon     - 
WiUooghby  a.  Backhoose 


672.721 
.  995 
.  1398 
.4.30 
.  471 
.  513 
.  161 
.  1307 
.  320 
.  940 
43.50 
.  1094 
.  191 

432.438 
.  1478 
.  1251 
.  994 
.  340 
64.67 
.  650 
547. 1403 

373.386 
.  910 
.  1248 
.  359 
.  1407 
.  569 
.  1029 
.  1003 
•  650 
97 

565. 597 

915. 233 

-  187 
.   16 

152. 734  743 

184.1259 

.  1354 

.  1196 

435.447 

.  313 

.  1388 

1292.1300 

356.1305 

371. 442.  499 

.  136 

.  649 

-  461 
594. 1061. 1503 

.  364 
28 

1100. 1103 
.  1146 
.  355 
.  340 
.  489 
271.278 
.  199 
.  635 

1965. 1975 

-  40 
.  1930 
.   81 

-  1296 

-  817 


Ixxiv 


NAMXS  OW  CASES  BEFBaBXD  TO. 


WUlouffbbv  «.  Swinton 
Wills  «.Nott   . 
WUIflo.  Rich  . 
Wilmot  o.  Smith 
Wilaon,  Ex  parte 
Wilson  «.  Abbott 
Wilson  o.  Amos 
Wilson  V,  Anderton 
Wilson  0.  Barthorpe 
Wilson  o.  Barker 
Wilson  9.  Bramhall 
Wilson  0.  Chambers 
Wilson  V.  Coupland 
Wilson  V,  DtLj 
Wilson  «.  Dickson 
Wilson  V,  Dncket 
Wilson  V,  Foster 
Wilson  e.  GaUaU^ 
Wilson  o.  Gutteridfe 
Wilson  9.  Hart 
Wilson  9.  Hobday 
Wilson  0.  Kearse 
Wilson  o.  Kemp 
Wilson  o.  Kennedy 
Wilson  9,  Knabley 
Wilson  9,  Mackreth 
Wilson  9.  Milner 
Wilson  o.  Mushett 


Wilson  9,  Royal  Exchange  Assurance 


Company 
Wilson  9,  Serres 
WUson  9.  Shaw 
Wilson  «.  Smith 
Wilson  9,  Swabey 
Wilson  9,  Taoker 
Wilson  9.  Vysar 
Wilson  0.  Weller 
Wilson  9.  Wigg 
Wilson  9.  Wool/ryes 
Wilton  V.  Girdleston 
Wilton  o.  Reaston 
WUton  0.  Webster 
Wiltohire  0.  Sidford 
Winch  0.  Fenn 
Winch  0.  Keeler 


PAGB 

.  763 

-  385 

-  973 
79.163 

350.463 

-  669 

-  1334 
.  1485 
.  353 
.  1408 
.  674 
.  1490 
.  53 
.  334 
.  516 
.  1313 
.  1180 

-  83 
.  186 
.  1050 

733.  998. 1346 
.  140 
34.319 
.  494 
718 
1439. 1443 

-  75 
75a  1094. 1134 


.  1133 
-  1106 
.  138 
.  1097 
.  449 
.  984 
.  387 
.  1334 
669.984.1004 
.  658 
.  1486 
.  1140 
.  1463 
.  1451 
.  483 
.  360 


Wincombe  0.  Winchester  (Bishop  of)  -    980 

Windham  0.  Patterson 

Windham  0.  Withers  . 

Wing0.MiU    - 

Wingraye  0.  Godmond 

Wiosmore  0.  Greenbank 

Winsor  0.  Pratt 

Winter  0.  Brockwell    - 

Winter  0.  Henn 

Winter  0.  Kretchman  - 

Winter  0.  Payne 

Winter  0.  Wroot 

Winterbonme  0.  Morgan 

Wintle  0.  Crowther 

Wise  0.  Bellent 

Wise  0.  CharktoQ 

Wise  0.  Prowse 

Witcher  0.  HaU 

Withall  0.  Masterman  - 

Witherden  v.  Emden  • 


316. 334  336 

459.485 

.      36 

-  773 
.    545 

1515. 1535 

560. 1044 

.  1456 

389.394 

.    185 

.  1463 

811.816.1446 

-  353 
.  1334 

374.387 
.  486 
.  1030 
.  464 
.1398 


Withers  0.  Birebman 
Withers  0.  Harris 
Witterahiem  0.  Carlisle 
Wolf  0.  Summers 
Wolff  0.  Horncastle 
Wood  0.  Akers 
Wood0.  Benson 
Wood  0,  Brown 
Wood  0.  Clarke 
Wood  0.  Day    - 
Wood  0.  Gnston 
Wood  0.  Holbeck 
Wood  0.  Lake  - 
Wood  0.  Norton 
Wood  0.  Nunn 
Wood  0.  Payne 
Wood  0.  Roberts 
Wood  0.  Smith 
Wood  bridge  0.  Spooner 
Woodbridge  0.  Swann 
Woodford  0.  Ashley 
Woodford  0.  Whiteley 
Woodnte  0.  KnatehboU 
Woodhouse  0.  SwiA     - 
Woodier*s  case 
Woodley  0.  Brown 
Woodshaw  0.  FnlmenUme 
Woods  0.  Dennett 
Woods  0.  Rock 
Woods  0.  Russell 
Woodthorpe  0.  Laws   - 
Woodward  0.  Ball 
Woodward  0.  Booth     . 
Woodward  0.  Daroey  (Lord) 
Woodward  0.  Lander  • 
Woodward  0.  Walton  • 
Wooldridge  0.  Boydell  - 
Woolay  0.  Batte 
Woolf0.Claggett 
WooUey  0.  Clarke 
WooUey  0.  Whitby      . 
Woolmer  0.  Mnileman 
Woolnoth  0.  Meadows 
Woolverstone  0.  Fynnimore 
Wooanam  0.  Price 
Wootley  0.  Gregory 
Wootton  0.  Harvey 
Wordsworth  0.  Brown 
Wordsworth  9,  Willan 
Worrell  0.  Jscob 
Worseley  0.  De  Mattos 
Worsley  0.  Wood         .    118. 
Worth  0.  Budd 
Worthington  0.  Barlow 
Wotton  0.  Cooke 
Wright  d.  Bayley  0.  Wrong 
Wright  0.  Bird 
Wright  0.  Cadogan  (Lord) 
Wright  0.  Castle 
Wright  0.  Dannah 
Wright  0.  D^wes 
Wright  0.  Fatr6eld      . 
Wright  0.  Howard 
Wright  0.  Laing 
Wright  o.  Lainsoa 


TAOK 

660. 663. 997 

.    943 

.  1346 

540. 1496 

1135. 1141 

.    159 

.  1026 

456. 1369 

795.  798 

613.  679.  925 

1370 

355 

1017 

735 

807 

825 

20 

1503 

473 

270 

1296 

470 

1488 

131 

316.  233 

1473 

980 

641 

695 

1472 

450 

85 

430.  435 

983 

1364 

1403. 1455 

1193 

76 

1198 

146.  961.  972 

1321 

1183 

1376 

1109 

774 

1019 

1324 

496 

539 

1094 

31 

683.  690. 12: 


1355. 


991 

6( 

9( 

305. 2( 
151^ 
II 
10( 
791 
2t 
5< 
1.1 

33a  6( 


1050 


HAIOM  PW  CAMKB  mXVSBBBD  Ta 


Ixxr 


Wright  «.Natt 

Vnifat«.Nottell 

Wri^n.Pofl4e 

Wr^t  VI  Rgyin 

Wriglit  V.  Rattny 

Wrigbt «.  Seed 

Wr^vuROey 

Wriffat  •.  Ronell 

Wriffat  9,  Shiffber 

Wrif hft  «.  SimpBon 

Wr%bt «.  Skinner 

Wri^v.  Smith 

Wr^tVLSoeU 

Wright  o.  Walmday 

Wriiht  9.  WlMatley 

Wright  0.  WUUaoM 

Wright «.  Welbie 

Wright «.  Woodgmte 

Wright  9.  Wriffht 

Wngfatnn  v«  Mewtoo 

Wr%htnn  v.  Polkui 

W7»tt«.Haniwio 

Wjitt  9.  Hertlord  (Maniw*<^ 

Wyatt  9.  HodKm 

Wyiit «.  WilkinsoQ 

Wjkei  V.  Sparrow 

Wjmer  s.  KemUe 

Wyrtdham  «.  Chetwynd 

Wjoa  EUifl,  Kat  fMrte 

Wynne  «.  Inglebjr 

^yiUM  V.  Raikes 

Wynne  «.  Robinson 


Tani«.GIIard 


.  984 
.  1317 
.  1338 
1315. 1317 
.  583 
.  165 

.    744 

.  1184 

-  750 

-  194 

-  737 
.    539 

-  776 
.  834 
.  569 
.  1319 

1364.1399 
.  1515 
.      63 

-  359 
.  563 
.  147 
.  1368 
.  311 
.    834 

36a  378 

-  1530 
.    373 

-  799 
431.436 

.    637 


997. 1108 
-  1137 


YarboroDj|h  v.  England  (Bftnk) 

Yatas  o.  Cnmiew 

Yateev.CoIe  . 

Yates  e.  Freckleton 

Yates  9,  Railston 

Yates  9.  WUlan 

Yes  o.  Foaraker 

Yea  o.  Letbbridge 

Yaardlej  s.  Roe 

Yeomans  o.  Bradshaw 

Yoomana  e.  Leigh 

Yengs,  £v  psftc 

Yorkt).Blott  . 

Yorke  o.  Ogdsn 

Youl «.  Harbottle 

Yoong  o.  Crookes 

Yoongo.  Cole 

Yoang  o.  Dowlman 

YoQog  o.  Grots 

Yoong  V.  Hanter 

Yonng  9.  Holmes 

Yoong  «.  Jones 

Yoang  9,  Marshall 

Young  9,  Smith 

Yoang  «.  Spencer 

Yoang  9.  Timroins 

Young  V.  Wright 

Yriaarrt  o.  Clement 


PA6K 

14. 396. 1489 
.  1483 
.  671 
.  146 
.  539 
.  536 
.  1356 
.  1349 
.  193 
.  971 
.  1541 
.  339 
.  501 
.  776 
.  530 
.  1333 
.  54 
.  179 
59.415 
.  105 
845.1303 
.  756 
.  383 
.  337 
.  585 
.  643 
109.493 
1363. 1379 


Zenohio  «.  Aztell 

Zinck  s.  Walker 

Zouch  V.  Panons 

Zouch  d.  Ward  v.  Willmgale 

Zouche  d.  Forae  o.  Fone 


-  1383 

.    403 

34.843 

748.  874 
•    845 


TABLE 


OF 


ABBREVUnONS  USED  IN  THIS  WORK. 


Adaoifl  Ob  Ej^ctmeDt,  Sd  edit 
Add.    Addanw't  Reports. 
Ad.  fc  £0.    Adolphiu  and  EUit*s  Reporti. 
AkjB.    AIejn*s  Keporfa. 
Arab.     Amuer^s  Reports. 
And.    AndertoD's  Reports. 
AiMCr.    Aostruther's  Reports. 
Ardi.    Arcfabold's  Bankrupt  Laws,  (Sth  edit 
Atk.    Atkyn's  Reports. 
Bac  Ab.    Bacon's  Abridgment 
Barnes.    Barnes's  Notes. 
Bl  &  A.    Bamewall  and  Aldenoo's  fieportii 
Bl  db  Ad.    Bamewall  and  Adcdphos's  Re- 


Bl  &  C    Bamwall  and  CnmweXI^  Reports. 

Bajiey-    Bavley  on  Bills,  5th  edit  ' 

Bini;.    Bin^bam's  Reporti. 

Kng.  N.  C.    ffingham's  New  Cases. 

BL    Sr  Wm.  BIackstone*8  Reports.  v 

BL  Com.    Biackstone's  Commentaries. 

Bliffh.    BTigh's  Reporto. 

BUFh.N.&    Biigb's  New  Series. 

B. «  P.    Bosanqnet  and  Poller's  Repdrts. 

Bradbf  .    Bradby  on  Distress. 

Brob  Ab.    Broolte's  Abridgment 

Bro.CC.    Browne's  Chancery  Cases. 

Bro^C.  P.    Browne's  Cases  in  Parliament 

&N.P.    BuUer's  Nisi  Prios. 

Bolitr.    Baktrode'a  Reports. 

Burr.    Borrow's  Reports. 

Byks.    ^yles  on  Bills. 

Camp.    Ciampbenii  Reports. 

CdtP.    Carrington  &  Payne's  Reports. 

Cut    Carter's  Repents. 

Ctfth.    Cartbew's  Reports. 

Caa.  fm&Hard.    Cases  tempore  Hardwieka 

Ch.    Clutty's  Reports. 

Chitty.    C%itty  on  KHs. 

CI1.C0D.    Cbitty  on  Contraets. 

CauPI.    Chitty  on  Pleading. 

Oar.  &F.    Clarke  and  Finnelly's  Reports. 

Co.    Coke's  Reports. 

Cob  litt    Coke  opoo  Littleton. 


Inst    Coke's 

Comb.  Comberbatche's  Reports. 

Conk  Dig.    Comyn's  Digeit 

Comyn.    Comyns's  Reports.  | 

Cowp.    Cowper'a  Reports. 

Cra  EliciCroke's  Reports  in  the  time  of 

Cro.  Jac  >  Elizabeth,  James,  and  CSmrks  the 

Cro.Car.  \lat 

C.  6l  3:   Crompton  and  Jenrisy  Rmorts. 

C.  Sl  M.    Crompton  and  Meeson's  Reports. 
C  M.  &>  R.    Crompton,  Meesoo,  and  Ros- 

coe's  Renorts. 
DanT.  Ab.    Denver's  Abridgment 
Dea.^Ch.    Deacon  and  Cutty's  Reports. 
Dong.    Doaghw's  Reports. 
Dow.    Dow's  Reports. 
DowL    Dowliflg's  Reports. 

D.  dD  R.    Dowling  &  Ryland's  Reports. 
Dyer.    Dyer's  Reports. 

East    Eastfs  Reports. 
Eden.    Eden's  Bankrupt  Laws,  Sd  edition. 
Eq.  C^.  Ab.    Equity  Cases  Abridged. 
E^    Espmasn's  Reports. 
Fitv.    Fifauribbon's  Reports. 
F.  N.  B.    Pftzherbert's  Natora  Bievhuu, 
Forr.    Forrest's  Reports. 
Freeman.    Freeman's  Reports. 
Gale.    Gale's  Reports. 
6ilb.D]st    Gilbert  on  Distress. 
GilUEy.    Gilbert's  Eridence. 
Glyn.  &  J.    Glynn  and  Jameson's  Reports. 
Gow.    Gow's  Reports. 
H.  BL    Henry  Biackstone's  Reports. 
Hagr.    Haggard's  Reports. 
Hard.    Havre's  Reports. 
H.  dD  W.    Harrison  and  WoUaston's  Re- 
ports. 
Hawk.  P.  C.    Hawkin's  Pleas  of  the  Crown. 
Henley.    Lord  Henley's  Bankmpt  Laws. 
Hob.    Hobart's  Reports. 
Hodges.    Hodges's  Reports. 
Holt    Holt's  Reports. 
Hatt    nation's  Reports. 


Ixxyiit 


TABLB  OV  ABBBXVIATI0N8  VSEt>  IH  THIS  WOBK. 


Sir  T.  JoMt.    1^  Thomu  Joiiet*8  Reporta. 

l%r  Wm.  Jones.   Sir  WilUun  Jones**  Reports. 

Keb.    Keble*s  Reports. 

Keilw.  Keilws)r*8  Reports. 

Kel.    Kelynge's  Reports. 

Leon,    iioonard's  BiiBports. 

Lot.    Levints*s  Reports. 

LoffL    Lofii*8  Reports. 

Latw.    Lutwytche's  Reports. 

M*aeL  6l  Y.  MXIlelland  and  Toang*s  Re- 
ports. 

M  add.    M addock*s  Reports. 

M .  &  R.    Mannings  and  Ryland's  Reports. 

Marsh.    Marshall's  Reports. 

MarshalL    Marshall  on  Insuranee. 

M.  &  S.    Maule  and  Selwyn'a  Reports. 

M.  &  W.    Messon  and  Welsby's  Reports. 

Meriy.    Merivale*s  Reports. 

Mod.    Modern  Reports. 

Moot    Montag^ae  on  the  Law  of  Set-off. 

Mont  B.    Montaffue*s  Bankmpt  Laws. 

Mon.  &  Ayr.  ]ttonta|roe  and  Ayrton*s  Re- 
ports. 

M.  &  M.    Moody  and  Malkin*s  Reports. 

M.  &  Rob.    Moody  and  Robinson's  Reports. 

M.  Sl  p.    Moore  and  Payne's  Reports. 

M.  &  Sbott    Moor  and  Scott's  Reports. 

Moore.    Battey  Moore's  Reports. 

Mur.  6l  Hor.  Murphy  and  Harleetone's 
Reports. 

My].  &,  K.    Mylne  and  Keien's  Reports. 

N.  St,  M.    Neyille  and  Manning's  Reports. 

N.  Sl  p.    Neville  and  Perry's  Reports. 

N.  R.    New  Reports  by  Bosanqnot  and  Poller. 

Not.    Noy's  Reports. 

Paun.    Palmer's  Reports. 

Park.    Park  on  Insoranoe. 

Peake.    Peake's  Reports. 

Peak.  Et.    Peake's  Evidenee. 

P.Wms.    Peer  WiUUm's  Reports. 

PhilUm.    Phillimore's  Reports. 

PhiU.£T.    Phillips  on  Evidence. 

Piatt    Piatt  on  Covenants. 

Plowd.    Plowdea's  Commentaries. 

PollezC    Pollexfen's  Reports. 

Poph.    Pophara's  Reports. 

Pre.  Cha.    Precedents  in  Chancery. 

Price.    Price's  Reports. 

Ld.  Raym.    Lord  Raymond's  Reports. 

Raym.    Sir  Thomas  Raymond's  Kcpoits. 

RqI.  Ab.    Rolle's  Abridgment 

Roll.    Rolle's  Reports. 

Roper.  Roper  on  the  Law  of  Husband  and 
Wife. 

Roee.    Rose's  Reports. 


Ron.    Ranninffton  on  EjeetmenCfl. 

Russ.    Rosselrs  Reports. 

R.  &  M.    Ryan  and  Moody's  Reports* 

Salk.    Salkeld's  Reports. 

S.C.    Same  Case. 

&  P.    Same  Point 

Sav.    Seville's  Reports. 

Sannd.  PI.  &  Ev.    Saanders's  Pleading  and 
Evidence. 

Sannd.    Saonder's  Reports,  5th  edit. 

Saver.    Saver's  Reports. 

Sch.  &  Lef.    Sehoale  and  Lefroy'e  Reports. 

Scott    Scott's  Reports. 

Sellon,  or  SeL  Prac.    Sellon's  Practice. 

aN.P.    Selwyn's  Nisi  Prius. 

Shep.  Touch.    Shepherd's  Toochstone. 

Show.    Shower's  Reports. 

Sid.    Siderfin's  Reports. 

Sim.  &  Stu.    Simmon  and  StuaiVs  Reports. 

Sim.    Simon's  Reports.  • 

Skin.    Skinner's  Reports. 

Smith.    Smith's  Reports. 

Stark.    Starkie's  ReporU. 

Stark.  Ev.    Starkie  on  Evidence. 

Stra.    Stiange's  Reports. 

Sty.    Style's  Reiwrts. 

Sudg.  Vend.    Siigden  on  Vendors  and  Pur- 
chasers. 

Taunt    Taonton'b  Reports. 

T.  R.    Term  Reports  by  Dumford  and  East 

Tidd.    Tidd's  PracUce,  9th  edit 

Toller.    Toller's  Law  of  Executors  and  Ad- 
ministaators,  5th  edit 

ToQchst    Touchstone. 

Tyr.    Tyrwhitt's  Reports. 

Vau;;h.    Vaoghan's  Reports. 

Vent    Ventris's  Reports. 

Vern.    Vernon's  Reports. 

Ves.    Vesey's  (junior)  Reports. 

Ves.  Sen.    Vesey's  (senior)  Reports. 

V.  Sl  B.    Vesey  and  fieames's  Reports. 

Vin.  Ab.    Viner's  Abridgment 

Wentw.    Wentworth's  Office  of  Executors. 

Wilk.    Wilkinson  on  Replevin. 

Willos.    Willes's  Reports. 

Wms.    The  Law  of  Executors  and  Adminis- 
trators by  Williams. 

Wils.    Wilson's  Reports. 

W.  W.  Sl  D.     WiUmore,  WoUaslon,  and 
Davison's  Reports. 

Woodf.    Woodfall's  Law  of  Landlord  and 
Tenant,  by  Harrison. 

Yelv.    Yelverton's  Reports. 

Y.  Sl  C.    Young  aod  Collier's  Reports. 

Y.  dc  J.    Young  and  Jervis's  Reports. 


AN    ABRIDGEMENT 


07  THS 


LAW   OF   NISI   PRIUS. 


AN 


ABRIDGEMENT 


or  THX 


LAW    OF    NISI    PRIUS. 


CHAPTER  L 

OF  THE  ACTION  OF  ASSUMPSIT. 

PA.ec 

L  When  aniimpsit  lied  in  general. 

IL  Of  contncts  in  contraventiQn  of  the  statute  law      .        •  6 

HL  — — i^  fouoded  in  fraud 19 

lY.                       in  fartherance  of  immorality       ...  91 

y.  ......—^  against  pnblie  policy       ....  33 

YL  The  eonaideiation d7 

Vn.  Special  aesomnsit  and  indebitatoB  aaBunpsit      •        •  44 

VllL  Money  had  ana  receiyed 45 

IX.  Money  paid 69 

X.  Work  and  labor 77 

XL  Goods  sold  and  deliveied  •...••  88 

Xn.  Aoooont  stated .98 

Xm.  The  declaration 103 

XIV.  The  pleadings Id5 

XT.  Non  assnmpsit,  what  eyidence  admissible  imder        .  137 

XVL  Aeeord  and  satMiction         b        .        •        •        .        •  133 

XVIL  Inianey 134 

Xym.  Payment 146 

XIX.  Setoff 153 

XX.  Tender -      .        .        .161 

XXI.  Payment  of  money  into  court 171 

XXn.  Replication 176 


SECTION  I. 

IN  WHAT  CASES  THX  ACTIOH  OF  ASSUMPSIT  LIES. 

Ak  action  of  assumpsit  lies  to  recover  damages  for  the  non- 
performance  of  a  simple  contract,*  whether  express  or  implied. 

■ - — '  ■   ^ — 

^  All  contracts  are  distinguished  into  agreements  by  tpeeiaUy^  and  agreements  by 
f*^  A  simple  contract  or  agreement  by  parol,  signifies  every  contract,  whether 
^^eitnl  or  written,  not  under  seal,  per  Skinner,  C.  B.  in  Raan  e.  Hogfaes,  7  T.  R.  351, 

(1)  (Pemne  ▼•  Cheeiiiman^  6  Halst  174  The  fame  contract  may  be  the  specialty  of  cne, 
^  the  |»rol  agreement  of  another  party  to  it,  as  where  one  seals  and  the  other  does  not 
AMIer  V.  Comnea,  7  Gin  &  Jobns.  984.) 
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*A  simple  contract  may  be  defined  to  be  the  agreement  or 
mutual  assent,  founded  upon  sufficient  consideration,  of  two  or 
more  persons,  to  perform  some  act  not  prohibited,  or  to  omit 
the  performance  of  an  act  not  enjoined  by  law.* 

Express  contracts  are  where  the  terms  of  the  agreement  are 
openly  uttered  and  avowed  at  the  lime  pf  the  making.  Im- 
pliedy  are  such  as  reason  and  justice  dictate,  and  which,  there- 
fore, the  law  presumes  that  every  man  undertakes  to  perform.** 
Implied  As,  if  I  employ  any  person  to  do  any  business  for  me,  or 
contracts,  perform  any  work,  the  law  implies  that  I  undertook  or  con- 
tracted to  pay  him  as  much  as  his  labour  deserves.**  On  the 
other  hand,  every  person  who  undertakes  any  duty,  trust,  of- 
|fice,  or  employment,  impliedly  contracts  with  those  who  en- 
Itnist  or  employ  him,  to  perform  his  undertaking  with  skilly 
piligence,  and  integrity,  and  the  employer  may  maintain  as- 
sumpsit for  any  injury  which  he  has  sustained  through  the 
absence  of  any  of  those  qualities.**  For  instance,  if  I  employ 
a  tradesman  or  workman,  he  impliedly  undertakes  to  exercise 
due  care  and  skill,  and  that  his  work  shaU  be  of  the  quality 
which  would  be  bestowed  by  a  person  of  ordinary  skill  in  his 
trade.®  So  the  law  implies  an  undertaking  on  the  part  of  sur- 
geons and  apothecaries,  that  they  will  use  reasonable  skill  and 
care  in  the  treatment  of  their  patients;'  and  on  the  part  of  at- 
torneys and  solicitors,  that  they  will  execute  the  business  en- 
trusted to  their  professional  management  with  a  reasonable 
degree  of  care,  skill,  and  despatch.«^  And  assumpsit  will  lie 
against  either  of  those  parties  tor  a  breach  of  such  implied  un- 
dertaking. 

So  assumpsit  will  lie  against  a  banker  if,  having  sufficient 
*funds  in  his  hands,  he  does  not  pay  his  customers'  checks;  for 
he  is  guilty  of  a  breach  of  duty  which  is  implied  fjrom  his  con- 
tract'* If  a  parson  contract  that  a  tenant  shall  occupy  parson- 
age lands  for  a  certain  number  ofyears^  his  resignation  of  the 
living  before  the  expiration  of  that  period  is  a  breach  of  his 
contract,  for  which  assumpsit  will  lie;  for  by  the  contract  he 
impliedly  undertakes  to  do  no  act  to  avoid  the  agreement,  and 


■  3  Bl.  Com.  442;  Com.  Dig.  Agreement,  A.  1;  Ch.  Con.  8;  per  Lord  Elllenborough, 
C.  J.,  in  Wain  v.  Walter^,  6  £ast,  16. 

*  d  Bl.  Com.  443.    The  only  difference  between  an  express  and  implied  contract  is 
in  the  mode  of  substantiating  it;  an  express  contract  is  proved  by  an  actual  agreement, 

,  an  implied  contract  by  circumstances;  but  whenever  a  contract  is  once  proved,  the 
;  consequence  resultinfr  from  the  breach  of  it  must  be  the  same,  whether  it  be  proved  by 
'  direct  or  circumstantial  evidence,  per  Lord  Tenterden,  C.  J„  in  Manetti  «•  Williams , 
1  B.  &  Ad.  423.    (20  Eng.  C.  L.  415.) 
<  2  Bl.  Com.  443;  Jewry  v.  Busk,  5  Taunt.  302.    (1  Eng.  C.  L.  114.) 
'  Shiells  V.  Blackbume,  1  H.  Bl.  158;  Seare  v.  Prentice,  8  East,  348;  3  Bl.  Com. 
163;  B.  N.  P.  73. 

•  Id.  per  Parke,  B.,  in  Cousins  o.  Paddon,  2  C.  M.  &  R.  54^;  1  Gale,  306;  5  Tyr. 
536. 

'  Seare  «.  Prentice,  8  East,  348;  see  /Mst.        .   f  See  title  Attorney^  past. 
k  Marzetti  o.  Williams,  1  B.  &  Ad.  415.   (20  Eng.  C.  L.  412.)    Tliis  was  an  actioo 
OD  the  case,  but  the  court  said  that  assumpsit  would  lie. 
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by  his  resignation  the  tenant's  title  is  at  an  end/  So  .where 
i.,  in  consideration  of  BJs  consenting  to  the  supersedeas  of  a 
commission  against  him,  undertook  in  the  event  of  his  recover- 
ing a  certain  estate  to  liquidate  vi/s  daim;  it  was  held  that/ 
assumpsit  would  lie  against  Ji,  for  not  taking  proper  steps  to( 
recover  the  estate,  for  the  agreement  implied  a  promise  by  him 
to  do  so> 

In  general,  whenever  the  law  imposes  a  duty  or  obligation,  Legal  ob- 
it raises  a  promise  to  perform  or  to  pay  for  the  performance  of  ligation. 
sQch  daty  or  obligation,  for  the  breach  of  which  assumpsit  will 
lie.  Where  a  carrier  assents  to  deal  with  goods  in  a  particular 
mamier,  aduty  is  imposed  on  him,  on  the  receipt  of  such  goods, 
to  deal  with  them  accordingly,  and  the  law  implies  a  promise 
by  him  to  perform  such  duty."^  Where  a  surgeon  attended  a 
sick  person  with  the  knowledge  of  the  overseers,  who  did  not 
repudiate  his  services,  it  was  held  that  the  latter  were  liable  m 
assumpsit  for  the  amount  of  the  surgeon's  bill;  as  they  were 
under  a  legal  obligation  to  supply  the  pauper  with  necessaries, 
and  their  not  objecting  to  the  surgeon  attending  implied  an 
assent  to  accept  his  serviced.*'  Where  a  wife  died  in  the 
absence  of  her  husband,  it  was  held  that  a  person  who  volun- 
tarily paid  the  exp^ases  of  her  funeral  (suitable  to  the  rank  and 
fortune  of  her  husband)  might  maintain  assumpsit  against  the 
husband  for  the  sum  so  paid,  for  the  husband  was  under  a  legal 
obligation  to  bury  his  wife.®  And  there  are  miiny  cases  of 
*this  sort,  where  a  person  having  paid  money  which  another  *4 
vas  under  a  legal  obligation  to  pay,  though  without  his  know- 
ledge or  request,  may  maintain  an  action  to  recover  back  the 
nioney  so  paid.^ 

Assumpsit  will  lie  for  goods  and  chattels,  as  a  fish,  if  there  be 
a  promise  or  a  legal  Uability  to  pay  it;»(l)  or  to  recover  the 
value  of  goods  which  should  be  rendered  in  specie  for  toll;  but 
ifl  such  case  the  declaration  must  state  the  value.^  Assumpsit 
vill  lie  on  an  award,  for  a  sum  of  money  awarded,  where  the 
submission  is  not  by  deed;  and  it  is  immaterial  tliat  the  sub- 
mission be  by  rule  of  nisiprius  or  by  a  judge's  order.*  As- 
smnpsit  will  lie  on  a  promise  by  advertisement  to  give  a  reward 
^0  any  person  who  will  give  information  which  will  lead  to  the 
<lisco?ery  of  an  offender;  for  it  is  a  contract  with  any  person 

'  Price  «.  Williams,  1  M.  &  W.  6.    1  Gale,  363.    Wheeler  v.  Haydon,  2  Bolstr.  83* 
Edmunds  v.  Wilkinson,  7  C.  &  P.  387.^ 

'  Sueeter  0.  Horlock,  1  Bing.  34.  (8  Eng.  C.  L.  333.)  7  Moore,  383. 
J  Lamb  v.  Bounce,  4  M.  &  S.  275.    Paynter  v.  Williams,  1  C.  &  M.  810.    3  Tyr. 

•  Jenkins  v.  Tucker,  1  H.  Bl,  90.    Rogers  t».  Price,  3  Y.  &  J.  28. 

'Per  Lord  Loughborough,  C.  J.,  iu  Jenkins  v.  Tucker,  9twra, 

«The  Earl  of  Falmouth  v.  Penrose,  6  B.  &  C.  385.    (13  Eng.  C.  L.  205.) 

^  Bac.  Ab,  Tythe,  Y.  D.  2.    B.  N.  P.  188.    Chapman  v.  Gatcombe,  1  Hodges, 

2  Saond.  62.    Bonner  v.  Charlton,  5  East,  139.    Still  v.  Halford,  4  Camp.  19. 

(1)  (JBrevtter  v.  Hobart,  15  Pick.  30%  and  see  WUUt  t.  WilUt,  3  Watts,  277.) 
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who  perfonned  the  oonditions  mentioiied  in  the  advertisement^ 
and  it  is  immaterial  what  motive  may  have  induced  the  plains 
tiff  to  give  the  information*^  Assumpsit  is  the  proper  remedy 
for  a  breach  of  promise  of  marriage,  or  upon  an  express  war- 
ranty of  the  quality  or  goodness  of  personal  chattels,  or  even 
upon  an  implied  warranty  as  to  the  property  therein.^ 

So  assumpsit  lies  against  carriers  and  other  bailees  for  a 

neglect  or  other  breach  of  duty.*^    So  against  a  husband  for 

'  necessaries  supplied  to  his  wife/ 

A  partjr        In  many  cases  the  law  will  raise  a  promise  even  from  the 

may  waive  wrongful  acts  of  a  party,  and  die  {riaintiff  may  waive  the 

sue  m^  /or/  and  sue  in  assump6it(l)    Thus  assumpsit  will  he  for 

gmupgli^    money  due  for  port  duties,  and  for  stallage,  where  there  is  a 

legal  liability  to  pay,  although  there  has  not  been  an  express 

contract,  and  although  trespass  would  be  sustainable.'    So  il 

*5      a  party  entice  *away  or  harbor  an  apprentice  the  master  mayl 

waive  the  tort  and  sue  in  assumpsit  for  the  work  and  labor  of 

,  the  apprentice.'    So  it  has  been  held  that  assumpsit  would  lie 

1  for  the  value  of  goods  which  the  defendant  fraudulently  in* 

!  duced  the  plaintiff  to  sell  to  an  insolvent  person,  with  a  view 

^  to  get  possession  of  them  for  his  own  benefit,  which  purpose 

I  he  effected;  for  the  defendant  could  not  set  up  as  a  defence  the 

:  sale  of  the  goods,  which  was  induced  by  his  own  fraud,  and 

I  the  mere  possession  of  them  unaccounted  for,  was  sufficient  to 

j  raise  an  assumpsit.^ 

Many  instances  of  this  kind  will  be  found  under  the  heads 

Monty  had  and  rectivtd^  and  Money  paid^  post.    It  may  here 

be  observed,  that  whenever  the  plaintiff  waives  the  tort  and 

sues  in  assumpsit  he  adopts  the  acts  of  the  defendant  and 

^^affirms  the  contract,  and  he  cannot  afterwards  treat  him  as  a 

^-'^  wrong-doer  and  sue  him  in  tort^ 

When  die     Assumpsit  is  the  only  remedy  for  the  recovery  of  an  instal- 

only  reme-  ment  due  on  a  simple  contract  debt,  where  the  whole  of  a  debt 

^y*  payable  by  instalments  is  not  dueJ    So  on  a  guarantee  for  the 

payment  of  the  debt  of  a  third  person.*^  So  it  is  the  only  remedy 

^Williamso.  Canrudine,4B.&Ad.  691.  (94  Eng.  G.  L.  136.)  SeeFalliekv. 
Baxber,  1  M.  &  S.  106. 

^Id.  « 3  Bl.  Com.  451.   3  id*  160.    1  Ch.  PL  102. 

'  See  title  Oacrr»ers,/NM<.  1  Ch.  PI.  102.    1  Sannd.  313. 

*  See  title  Huaband  and  Wtfe^  poti. 

t  The  Mayor  of  Newport «.  Saunders,  3  B.  &  Ad.  411.  (33  Eng.  C.  L.  108.)  Bat 
see  the  Mayor  of  Northampton  «.  Ward,  1  Wils.  107. 

K  Foster  v.  Stewart,  3  M.  &  S.  191.    Lightly  o.  Clonston,  1  Taunt.  113. 

k  Hill  V.  Perrott,  3  Tannt.  374. 

1  Brewer  v.  Sparrow,  7  B.  &  C.  310.    (14  Eng.  C.  L.  50.)    1  M  &  R.  3. 

j  Rudder  v.  Price,  1  H.  Bl.  547.   3  Saund.  303,  n.  6.    Cooke  «.  Whorwood,  id,  337. 

k  Hardr.  466.    Com.  Dig.  DAt^  B.    See  title  Gwtranteet^  po9t. 

(1)  (Asrampsit  nay  be  maintained  for  the  proceeda  of  a  chattel,  tortioualy  taken  and  ooo- 
terted  into  money.    mUei  v.  WilUt,  3  Watta,  377.  OHmwt  ▼.  Wiihur,  13  Pick.  190,    Some 
benefit  moat  actoally  have  accrued  to  the  tortfeaaor.     Webaier  ▼.  DriJiinealer,  5  Greeoleaf, 
319.    But  aee  Steekett  v.  Waikina'  Adm,  3  Gill  6l  Jobna.  343,  where  it  ia  aaid  to  have  heent 
sustained  in  some  inatanoes  where  the  chattel  has  not  been  paitsd  with  by  the  treapaaaer.) 
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far  the  payee  or  Uddonee  of  a  biU  of  exchange  against  the 
acoqptor;  or  the  indorsee  of  a  promissory  note  against  the 
saker.* 

When  a  paitjr  has  a  seearity  of  a  higher  nature,  as  a  bond  Higlier 
or  other  iostnunent  nnder  seal,  or  of  record,  he  cannot  maintain  secinity. 
assompeit  in  respect  of  the^same  subject  matter  as  the  simple 
eontiact,  on  vluch  alone  assumpsit  will  lie,  is  merged  in  the 
higher  eeeority.    The  proper  remedy  being  debt  or  covenant 
where  the  contract  is  under  seal,  or  debt  or  scire  facias  if  it 
be  of  reooid  onIy>    But  if  a  d^  be  given  as  a  furtiber  or 
eoUati^rad  seearity,  and  not  intended  to  operate  as  an  eztin- 
guishment  *of  a  security  previoudy  existing,  the  creditor  may      *6 
mamiyJT^  assompat  on  the  latter,  if  it  be  a  simple  contract;*  CoUatorai 
as  where  JS.  having  the  joint  and  several  promissory  notes  of  860111117. 
£.  and  C,  lor  a  debt  due  to  him  from  A,  procured  a  biU  of 
sale  of  jy.'s  goods  as  a/i&ther  security,  held  that  t^.  was  not 
thereby  precluded  from  suing  B.  and  C.  on  the  note.^    So  the 
party  may  sue  in  assumpsit  on  the  original  contract  where  the  When  the 
deed  is  void  or  inoperative,  as  if  an  in&nt  give  a  bond  in  a  security  is 
penalty  fer  necessaries,  it  will  not  extinguish  the  simple  con-  ^^4* 
tract  debt,  for  the  bond  is  void.*    So  if  an  annuity  deed  be  set . 
aside  for  a  defect  in  the  memoriaL'    So  if  a  bankrupt  gives  a 
IxMal  in  satis&etion  of  a  simple  contract  debt,  after  a  secret 
act  of  bankruptcy,  it  will  not  extinguish  the  debt.s    So  if  the 
deed  be  executed  by  the  plaintiff  and  not  by  the  defendant 
the  binding  not  beii^  mutual^    So  if  the  d^  be  given  on 
nsurioos  terms,  as  a  security  for  money  previously  lent,  but 
Bot  tainted  with  usury,  assumpsit  will  lie  on  the  ordinal  con- 
tract.^   So  asBumpsii  lies  for  use  and  occupation,  though  there 
be  an  agreement  by  deed  of  lease,  if  it  does  not  amount  to  an 
actual  demiseJ(l)    So  if  a  parol  agreement  be  substituted  for 

*  Bisliop  V.  Young,  3  B.  &  P.  8S. 

k  1  SolL  Ab.  11,  ftl7.  Bao.Ab.JMl,  6.  8hleiielE«rf».Moxsy,SB.  &0.7S9.  (10 
Ei^^.  C.  L.  337.)  Shsek  «.  Anthony,  1  M.  &  S.  576.  Leslie  9.  Wilson,  6  Moore, 
425.  (7  Eng.  C.  L.  395.)  Toussaint  v.  Martinant,  3  T.  R.  100.  Atty  v.  Parish,  1 
N.  IL  104. 

«  Twopenny  «.  Yomig,  S  B.  &  C.  308.  (10  Eng.  C.  L.  54.)  Dean  «.  Newhall,  8 
T.  B.  168.  SoUy  v.  Forbes,  3  B.  &  B.  38.-  (6  Eng.  C.  L.  11.)  Weston  «•  Foster, 
3  Bnag.  N.  C.  093.    (39  Ei^.  C.  L.  457.) 

*  Twopenny  v.  Young,  mprs.  The  contract  of  a  gnaiantee  or  snrety  under  seal 
does  not  by  operation  of  law  extingiiish  the  principd,  per  Lord  Kenyon,  C.  J.,  in 
Whyte  •.  C117W,  6  T.  R.  177. 

« B.  N.  P.  183. 

'  Scmfield  v.  Gowland,  6  East,  341.  Waters  v.  Mansell,  3  Taunt.  56. 

c  Ambrose  «.  Clendon,  3  Stra*  1043.  '  Sutherland  «.  Lishnan,  3  Esp.  43. 

i  I  Saimd.  395,  n.  1.  i  Elliott  v.  Rogers,  4  Esp.  59. 


(1)  iUiiU  ▼.  Martin^  3  Wend.  319.  WtUiaHu  ▼.  Skemum^  7  Wend.  109.  It  will  not  lie 
itiinal  one  hdding  adverwly.  BotUm  ▼.  Btniuy,  11  Fick.  1.  RieMev  ▼.  Blnde^  6  Ohio,  379. 
nor  fa  nMnie  prOflts  after  ejectment.  BuiUr  ▼.  CSnolet,  4  Ohio,  319.  Nor  where  legal  pio- 
oeedhiga  have  been  institated  to  torn  a  tenant  who  hcdds  ofer,  oat  of  pomomitm.  FmUer* 
tiaadkaugk  ▼.  BivMaw,  1  Wend.  134.  It  \m  not  neeeiwary  that  the  deiendant  ihoold  have 
M  po— fsainn  the  whole  tinie  laid  in  the  declaration,  if  he  became  tenant  bj  eontract,  and 
ictained  control  of  the  property.   Grffsl  t.  Gti(,  3  Whart  43.) 
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a  contract  under  seal,  after  a  breach  of  the  latter,  assumpsit 
will  lie  on  the  former.'(l) 
Foreign         So  assumpsit  will  lie  on  the  judgment  of  a  foreign  court,  for 
judgment,  jt  ig  ^^t  considered  as  a  debt  of  record  in  this  country;^  or  upon 
an  Irish  judgment,*  or  Scotch  decree.* 
*7  *A  corporation  cannot  sue  in  assumpsit  on  an  executory  con- 

Corponk    tract,  unless  empowered  by  the  act  of  incorporation;*  but  they 
tions.        xnay  maintain  assumpsit  on  an  executed  contract,  as  for  use 
and  occupation,  where  the  tenant  has  held  under  them  and 
paid  rent/ 

Assumpsit  cannot  be  sustained  against  a  corporation,  because 
they  cannot  contract  by  parol,*  except  on  bills  of  exchange  and 
promissory  notes,  where  the  power  of  drawing  and  accepting 
them  has  been  recognised  by  statue;^2) 

Assumpsit  will  lie  against  a  corporation  aggregate,  without 
a  head,  on  an  executed  parol  contract.^ 

Various  other  instances  besides  those  enumerated,  in  which 
assumpsit  will  lie,  will  be  found  under  different  titles  in  this 
work. 
Consider-      A  contract  which  will  sustain  assumpsit  must  be  founded  on 
ation.        a  sufficient  consideration;  it  must  not  be  illegal,  of  an  immoral 
tendency,  or  contrary  to  sound  policy;  for  contracts  in  contra- 
vention of  the  statute  or  common  law,  or  of  pubhe  policy,  or 
bottomed  in  fraud,  cannot  be  the  foundation  of  a  civil  action. 
Maia  pro-      It  may  be  convenient  to  observe  in  this  place,  that  though 
hikita^vnd  formerly  a  distinction  was  made,  in  respect  of  contracts,  be- 
mala  inse,  tween  mala  prohibita^  and  mala  in  *e,yet  that  distinction  has 
long  since  been  exploded  ;>( 3)  and  although  it  has  been  consid- 
ered in  some  cases,^  that  where  a  statute  contains  no  distinct 

•  Heard  v.  Wadham,  1  East,  630.  But  where  there  is  a  contract  under  seal,  the 
parties  cannot  dispense  hy  parol  with  the  performance  of  any  of  the  covenants  in  it, 
per  lord  EUenborough,  C.  J.,  in  White  v.  Parkin,  19  East,  684. 

^  Bowles  V.  Bradniaw,  Doug.  4,  and  other  cases  there  cited«  per  Lord  EUenborough, 
in  Hall  «.  Odber,  11  East,  194.    Appleton  «.  Braybrook,  6  M.  &  S.  34. 
<  Harris  v.  Saunders,  4  B.  &  C.  411.    (10  Eng.  C.  L.  373,) 
^  Douglas  V.  Forrest,  4  Bing.  686.    (16  Eng.  6.  L.  113.)    IM.  &P.  663. 

•  East  London  Water  Works  Company  «.  Bailey,  4  Bmg.  983.  (13  Eng.  C.  L. 
4350    19  Moore,  633. 

f  Stafford  v.  Till,  4  Bing.  75.  (13  Eng.  C.  L.  347.)  See  Mayor  of  Cannarthen  v. 
Lewis,  6  C.  &  P.  608.    (96  Eng.  C.  L.  660.) 

c  1  Rol.  Rep.  89.  Slack  v.  ifighgate  Archway  Co.,  6  Taunt.  799.  (1  Eng.  C.  L. 
968.) 

k  Murray  v.  East  India  Co.,  6  Q.  &  A.  904.    (7  Eng.  C.  L.  66.) 

•  Beverly  v.  Lincoln  Gas  Light  Company,  MS.  Q.  S.  T.  T.  1837,  9  Not.  &  Pen. 

^  Per  Best,  J.,  in  Bensley  v.^ignold,  6  B.  &  A.  341.    (7  Eng.  C.  L.  199.)    Aubert 
V.  Mase,  9  B.  &  P.  374.    Collins  «.  Blant^m,  9  Wils.  351. 
k  Giemare  «.  Le  Clerc  Bois  Valon,  9  Camp.  144,  where  Lord  EUenborough  held  that 

(I)  (JTviifoe  V.  PerJUfM,  9  Pick.  998.) 

(9)  (The  ancient  doctrine,  that  a  corporation  oan  aet  m  matters  of  contract,  only  nnder  it« 
seal  has  been  departed  from  by  modern  decbions.  Cke§mak€  and  Ohio  CamU  Co,  ▼.  Knappt 
9  FeCets,  541.  A  promise  may  be  implied  on  the  part  of  a  corporation,  from  the  acts  of  its 
agent,  whose  powers  are  of  a  general  character.    Abbot  v.  Uernum,  7  Greenleai^  116.) 

(3)  (Pnudngtm  ▼.  T^wnseiid,  7  Wend.  976.) 
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prohibition^  but  merely  inflicts  a  penalty  for  doing  a  certain 
aer,  a  contract  having  such  act  for  its  object  was  not  void,  and 
that  the  penalty  was  the  only  consequence  that  resulted  from 
the  tran^ression  of  the  statute;  it  is  now  established,  that 
where  the  provisions  of  an  act  of  parliament  have  for  their 
object  the  protection  of  the  public,  it  makes  no  difference  with 
reference  to  contracts,  ^whether  the  thing  be  prohibited  abso-  ^s 
lutelyy  or  under  a. penalty .^{l)  Every  contract  tnade  for,  or 
about,  any  matter  or  thing  which  is  prohibited  and  made 
unlawful  by  any  statute,  is  a  void  contract,  although  the  statute 
itself  doth  not  mention  that  it  shall  be  so,  but  only  inflicts  a 
penalty  on  the  defaulter,  because  a  penalty  implies  a  prohi- 
tntion,  though  there  are  no  prohibitory  words  in  the  statute.^ 

The  Court  of  Elxchequer  have  decided  that  the  4)usiness  of  a  A  clergy- 
banker  is  within  the  57  Geo.  Ill,  c.  99,  s.  3,  which  prohibits  man  «n- 
dergymen  from  engaging  in  trade,  and  avoids  all  contracts  in  ^^ker* 
which  spiritual  persons  are  parties;  and  therefore  that  a  joint 
stock  hanking  company  in  which  a  clergyman  had  shares  could 
not  maintain  an  action  on  a  bill  of  exchange  indorsed  to  them, 
against  any  of  the  parties  thereto.® 

A  distinction,  however,  is  observed  in  respect  of  statutes/ 
which  have  for  their  object  the  protection  of  the  revenue  only^ 
the  non-observance  of  excise  regulations  will  not  avoid  a  con- 
tract in  respect  of  their  subject  matter,  if  it  be  not  accompanie< 
with  fraud,  although  a  penalty  attaches.' 

an  anlicensed  surgeon  might  sue  for  his  fees,  though  the  3  H.  YIII.  c.  11,  snhjected 
sargeons  to  a  penalty  for  practising  without  a  license.  Oomyns  v.  Boyer,  Cro.  Eliz. 
485. 

«  Per  Bayl^,  J.,  in  Bensley  v.  Bignold,  5  B.  &  A.  340,  (7  Eng.  C.  L.  123,)  doi^, 
11;  per  Lord  Tenterden,  C.  J.,  in  Brown  o.  Duncan,  10  B.  &  G.  98,  (SI  Eng.  C.  L. 
^1,)  poft.  16;  per  lord  Eldon,  0.  J.,  in  Kemble  o.  Atkins,  Holt,  435.  (3  Eng.  C.  L. 
150.)    Coates  v.  Hatton,  3  Stark.  61.    (14  Eng.  C.  L.  163.) 

^  Pet  Holt,  C.  J.,  in  Bartlett  o.  Vinor,  Garth.  252;  recognised  by  Tyndal,  G.  J.,  in 
De  Be&nis  v.  Armistead,  10  Bing.  107,  (25  Eng.  G.  L.  47,)  potili  Gh.  Gon.  539. 

•  H^  V.  Franklin,  H.  T.  1638.  In  consequence  of  this  decision,  a  bill  has  been 
introduced  into  parliament  to  obviate  the  erils  which  might  arise  from  a  great  number 
of  clergymen  haring  embarked  in  such  companies. 

'  Brown  v.  Duncan,  10  B.  &  G.  93.  (21  Eng.  G.  L.  29.)  Johnson  v.  Hudson,  11 
East,  180.    Hodgson  «.  Temple,  5  Taunt.  181.    (1  Eng.  G.  L.  67.) 

(1)  (Where  a  oontraet  is  founded  on  a  transaction  prohibited  for  the  benefit  of  particular 
ifldtridaals,  and  has  no  influence  on  the  public  welfare*  it  is  not  absdately  Void  but  only  void- 
able by  the  party  for  whose  benefit  the  prohibition  is  introduced.  A  noncompliance,  tbere- 
fdre,  with  the  act  of  congress  which  requires  vessels  crossing  the  Atlantic  to  have  a  certain 
quantity  of  water  well  secured  under  deck,  docs  not  render  the  Toyage  illegal  so  as  to  avoid 
the  policy.    Warren  ▼.  Manvfacturer$*  Iw,  Co^  13  Pick.  518.) 
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1. — Sale  o/spiriiuous  liquors.']  Tqe  24  Geo.  II,  c  40,  s.  12. 
enacts  ^<  that  no  person  whatsoever  shall  be  entitled  unto,  or 
maintain  any  action,  cause,  or  suit  to  recover,  either  in  law  or 
equity,  any  sum  of  money  or  demands  whatsoever,  on  account 
of  any  spirituous  liquors,  unless  such  debt  shall  have  really 
been  and  bond  fidt  contracted,  at  one  time  to  the  amount  of 
20^.  or  upwards;  nor  shall  any  particular  item  in  any  account 
or  demand  for  distilled  spirituous  liquors  be  allowed,  where  the 
liquors  delivered  at  one  *time,  and  mentioned  in  sudi  item,  shall 
not  amoimt  to  the  fiill  value  of  20^.  at  the  least,  and  that  with- 
out firaud  or  covin,  and  where  no  part  of  the  Uquors  so  sold  or 
delivered  shall  have  been  returned,  or  agreed  to  be  returned, 
directly  or  indirectly/* 
In  an  action  against  the  keeper  of  an  eating-house,  for  a  de- 
•P*ri*»  *o  mand,  which  included  items  for  liquors  under  20*.,  which  were 
of  anm^  had  of  the  plaintiff  as  they  were  wanted,  for  the  defendant's 
iog  house,  custoiners.  Lord  Eenvon  held,  that  as  the  liquors  were  not  sold 
to  the  defendant  for  his  own  consumption,  but  for  the  use  of 
his  guests  resorting  to  his  house  in  the  way  of  trade,  the  case 
did  not  &11  within  the  mischiefs  intended  to  be  remedied  by 
the  statute,  the  intent  of  which  was  to  prohibit  the  sale  of  such 
small  quantities  to  the  consumer,  and  ttiereby  prevent  the  per- 
nicious effects  of  dram-drinking,  which  had  been  found  ex- 
tremely injurious  to  the  lower  orders  of  society/ 

But  in  an  action  for  a  tavern  bill,  which  contained  an  item 
of  Ss.  for  spirituous  liquors  supplied  to  the  defendant's  guests  at 
an  entertainment  at  which  he  himself  was  not  present,  the 
court  held  that  that  item  could  not  be  recovered.  Abbott,  C. 
J.:  ^  The  words  of  the  act  are  free  from  doubt;  they  contain  a 
general  and  absolute  prohibition  of  the  sale  of  liquors,  unless 
delivered  in  quantities  amounting  to  more  than  20^.  in  value 
at  one  time.  We  are,  however,  desired  to  narrow  the  construc- 
tion, by  introducing  the  qualifications  of  a  sale  to  the  consumer 
himself,  and  by  confining  it  to  the  case  where  the  spirits  have 
been  sold  alone.  But  it  would  be  a  great  evil  to  introduce 
such  qualifications;  and  I  think,  if  we  ,did  so,  we  should  pro- 
bably defeat  the  intentions  of  tiiie  legislature."^ 

»  Jackson  «.  Attrill,  Peake,  180.    S.  N.  P.  61. 

k  Bumyeat  v.  Hutchinson,  6  6.  &  A.  241.    (7  Eng.  C.  L.  83.)    This  decision  is 
'^  reconcOeable  with  tiie  preceding  case.    ABsmnpsit  for  goods  sold  and  deli- 


A  tavern 
bill. 
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Where  an  officer  lii  the  annj  accepted  a  bill  of  ezdiange  in  Seearity 
payment  of  small  quantities  ^spirits,  under  the  value  of  20^.9  for  the 
supplied  by  a  publican,  to  be  used  out  of  his  house  by  recruits  P'i^/^ 
ind  others  under  the  command  of  the  acceptor,  Lord  EUenbo-  "^"^  ' 
*iongfa  -was  of  opinion  that  the  act  did  not  extend  to  inyahdate      *io 
a  security  so  given.^     th-Jr  f  <>i  • 

But  where  a  bill  of  ejcouinge  was  given  partly  in  considera- 
tion of  spirituous  liquors,  sold  in  less  quantities  than  209.,  and 
pvdy  for  money  loot,  the  court  held  that  it  was  wholly  void. 
Sir.  J.  Mansfield,  C.  J. :  ^  The  statute  does  not  in  terms  avoid  the 
security,  but  it  makes  Uie  consideration  illegal,  not  merely 
Toid,  and  the  security  is  entire  and  cannot  be  apportioned,  and 
since  it  is  partly  for  an  illegal  consideration,  the  whole  bill  is 
void.'** 

Upon  the  statement  of  an  account  arising  out  of  cross  de- 
mands, credit  was  given  for  the  amount  of  spirits  sold  in  quan- 
tities under  the  value  of  20s.    In  an  action  for  the  bcdance,  it 
was  held  that  these  items  could  not  be  disputed.*    And  it  has   r 
been  held  that  the  statute  does  not  apply  to  cases  where  flfpirits   | 
are  supplied  to  guests  who  are  lodging  in  the  house.'  ' 

2. — Printing.]  The  statute  28  Geo.  Ill,  c  78,  s.  2,  enacts 
that  no  person  shall  print  or  publish  a  new^aper,  until  an 
affidavit  be  delivered  at  the  stamp-office  specifying  the  name 
and  abode  of  the  printer  or  publisher,  and  ot  the  proprietor,  &c. 

In  an  action  for  work  and  labor,  for  printing  a  weeUy 
newspaper,  entitled  the  Military  Register,  held,  that  as  the! 
plaintiff  had  not  lodged  an  affidavit  at  the  stamp-office,  in 
compliance  with  the  statute,  he  could  not  recover.®    So  where  Printhig 
the  plaintiff  lodged  an  affidavit  at  the  stamp-office,  stating  newspft- 
that  be  was  printer  and  90k  proprietor  of  a  newspaper,  called  P^*"* 
the  Christian  Advocate;  held,  in  an  action  for  work  and  labor 
for  printing  the  same,  against  the  defendants  as  proprietanty 
that  he  could  not  recover.  ,    , 

The  statute  39  Geo.  Ill,  c  79,  s.  27,  requires  that  every  per-  •  ' 
son  *who  shaU  print  any  paper  or  book,  which  shall  be  intended      *1 1 
to  be  published  or  dispersed,  shall  print  upon  the  first  and  last 
leaves  of  such  paper  or  book  his  name  and  the  name  of  his 
place  of  residence.   '  Name  of 

In  an  action  by  the  plaintiff  who  was  a  printer,  to  recover  a  the  printer 

Tered:  it  appeared  tibat  the  defendant  had  ran  ap  a  score  for  ffrogy  beer,  and  herringa, 
at  a  public  honae  kept  by  the  plaintiff:  held,  that  the  charge  for  grog  ooald  not  be  re« 
eormd.    Gilpin  v.  Keodle,  S.  N.  P.  61. 

•  Spencer  «•  Smith,  3  Camp.  9. 

k  Scott  9.  Gillmoie,  3  Taunt.  336.  'jHiis  dedaion  was  recognised  and  acted  npon  in 
GaitakiU  V.  Greathead,  1  D.  &  R.  359.  (16  Eng.  C.  L.  43.)  See  Fetheratone  «,  Hut- 
chinsoB,  Cn>.  Eliz.  199.  Shackell  v.  Rosier,  3  Sing.  N.  C.  634.  (39  Eng.  C.  L.  438.) 

•  Dawaon  «.  Remnant,  6  Eap.  84.  ^  Proctor  v.  Nicholson,  7  C.  &  P.  67. 

•  Maichant  v,  Evans,  8  l^nnt  143.  (4  Eng.  C.  L.  60.)  8  Moore,  14.  Houston  v. 
Mnis,  1  M.  &  Rob.  335. 

'Stephens a.  Robinson,  8  G.Ib  J.  309. 
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sum  for  printing  a  pamphlet,  part  of  the  charge  was  for  print- 
ing and  part  for  paper.  The  pamphlet  purported  to  be  printed 
by  another  person,  and  not  by  the  plaintiff.  Held,  that  the 
omission  of  the  plaintiff's  name  as  printer  was  a  direct  viola- 
tion of  the  statute,  and  that  he  could  not  recover.  Abbott^C. 
J.,  was  of  opinion  that  a  party  cannot  be  permitted  to  sue, 
either  for  work  and  labor  done  or  for  materials  provided,  where 
the  whole  combined  forms  one  entire  subject  matter,  made  in 
direct  violation  of  the  provisions  of  an  act  of  parliament.* 

3.— The  treating  ac/.]  The  7  &  8  W.  Ill,  c.  4,  (the  Treat- 
ing  Act)  enacts  that  no  person  to  be  elected,  &c.  shall,  before 
his  election,  du*ectly  or  indirecdy,  give,  present,  or  allow  to  any 
person  having  a  vote  in  such  election,  any  money,  meat,  drink, 
entertainment,  or  provision,  or  make  any  present,  gift,  reward, 
or  entertainment,  or  shall  at  any  time  hereafter,  mtdce  any  pro- 
mise, agreement,  &c,  to  give  or  allow  any  money,  meat,  drink, 
provisicm,  &c.,  to  or  for  any  such  person,  &c.,  in  order  to  be 
elected  pr  for  being  elected  to  serve  in  parliament  for  such 
county,  city,  &c 
ProTi-  In  an  action  on  a  bill  for  provisions  furnished  to  voters  at 

«ioM  ^^  the  request  of  the  defendants,  consisting  of  three  descriptions 
nished  to  of  charges,  viz.,  1st,  for  provisions  furnished  before  the  teste  o{ 
the  writ:  2dly,  for  provisions  furnished  after  the  teste  of  the 
writ  to  voters  resident  in  the  borough;  3dly,  for  provisions  fur- 
nished to  voters  non-resident  in  the  borough;  the  defendants 
paid  into  court  sufficient  to  cover  the  charges  of  the  first  and 
last  descriptions;  held,  that  the  plaintiff  could  not  recover  for 
the  second  description;  for  the  contract  was  bottomed  in  malum 
prohibitum  of  a  very  serious  nature  in  the  opinion  of  the  legis- 
*12  lature.  The  legislature  had  drawn  a  strict  Une,  which  was  *not 
to  be  departed  from;  it  said  that  after  the  teste  of  the  writ,  no 
meat  or  drink  shall  be  given  to  the  voters  by  the  candidate; 
and  that  being  the  case,  the  court  could  not  give  any  assistance 
to  the  plaintiff,  consistently  with  the  principles  which  had  go- 
verned the  courts  of  justice  at  all  times.^ 

Though  in  the  preceding  case  a  sum  was  paid  into  court  to 
cover  the  charge  made  for  provisions  supplied  to  non-resident 
voters;  yet  Eyre,  C.  J.,  said  that  the  statute  made  no  distinc- 
tion between  resident  and  non-resident  voters.  If  any  excep- 
tion was  to  be  allowed  for  voters  non-resident,  the  whole  mis- 
chief complained  of  in  the  act  would  necessarily  follow.  It 
would  be  impossible  for  the  canditate  to  make  a  distinction  be- 
tween those  voters  who  resided  at  a  distance  and  those  who 
lived  within  half  a  mile  of  the  place  of  voting."  And  it  was 
so  held  in  a  subsequent  case.*  A  vacancy  having  been  created 
in  a  borough  by  the  death  of  one  of  its  members,  the  defendant 

*  Bensley  «.  Bignold,  5  B.  &  A.  336.    (7  Eng.  C.  L.  131.) 
b  Ribbans  o.  Cnckett,  1  Bos.  &  Pal.  364. 
«  LofhoQse  V,  Wharton,  1  Campb.  550,  a. 
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canTassed  the  yoteis  on  behalf  of  a  friend,  wiihoui  his  know* 
kdgCy  and  ordered  beer  to  be  distributed  among  them;  held  to  . 
be  within  the  act,  and  that  the  plaintiff  could  not  recover  the 
price  of  the  beer.    Parke,  J.,  said,  that  the  provisions  of  the  The  act 
statute  extended  not  only  to  candidates,  whether  successful  or  extends  to 
not,  and  their  agents,  but  also  "  to  any  treating  by  any  ways  [JL^^ 
or  means  on  his  or  their  behalf,''  and  though  it  did  not  appear  haSf  of  the 
that  the  defendant  was  an  agent,  yet  he  was  treating  on  behalf  candidate, 
of  the  candidate.*  But  in  a  subsequent  case,  where  the  defend- 
ants ordered  refreshments  for  certain  voters,  Patteson,  J.,  held 
that  they  were  Uable  for  the  price,  and  that  the  act  applied 
only  to  candidates  and  their  agents.^    If  a  mercer  sells  ribands, 
knowing  that  they  are  to  be  distributed  among  voters,  he  can- 
not recover  the  price  of  them.* 

Pa3qnent  by  a  candidate  of  the  expenses  of  taking  out  the 
freedom  of  voters,  or  of  the  travelling  expenses  of  voters,  is 
iUegaL* 

*4. — Other  acts.'\    The  statute  17  Geo.  Ill,  c  42,  requires      *i3 
bricks  for  sale  to  be  of  certain  dimensions  therein  specified. 
Where  bricks  under  the  statutable  size  were  sold  to  the  de-  Bricks 
fendant,  who  did  not  know  that  they  were  under  size,  held  uBder  size 
that  the  seller  could  not  recover  the  price  of  them,  for  the  ^c  .a*/^^  '** 
making  and  selling  of  such  bricks  was  a  fraud  upon  the  statute,  /^^^'^  ^  *     ^ 
the  policy  of  whidb  was  to  protect  the  buyer  against  the  fraud 
of  the  seller.* 

The  47  Geo.  Ill,  c  68,  for  the  prevention  of  fraud  in  the  Vending 
vending  and  deliveiy  of  coals,  requires  that  the  vendor  should  coals, 
deliver  a  ticket  ngned  by  the  meter y  &c., containing  a  descrip-  fyr^ ^ ^r^  *" * 
tion  of  the  coals,  &c.,  to  the  purchaser,  &c.    Held,  tl^t  a  vendor 
of  coals  who  had  delivered  a  vendor's  ticket  to  the  purchaser, 
but  not  signed  by  the  ^ne/^r,  could  not  recover  the  price  of  the 
coals  from  such  purchaser;  for  the  object  of  the  legislature,  in 
requiring  the  ticket  to  be  signed  by  the  meter,  was,  to  protect 
the  purchaser  against  the  fraud  of  the  seller.    That  being  so, 
it  fell  within  the  principle  of  the  preceding  case.'  ^  / 

By  the  42  Geo.  Ill,  c.  S8.  s.  SO,  a  brewer  is  prohibited  from  Selling 
using  any  thing  but  malt  and  hops  in  the  brewing  of  beer,  drugs  to  a 
Where  the  plaintiff,  a  druggist,  sold  and  delivered  drugs  to  the  brewer. 
defendant,  a  brewer,  knowing  that  they  were  to  be  vsed  in  the 
brewery 9  held,  that  he  could  not  recover  the  price  of  them,  for 
the  court  will  not  give  sanction  to  a  contract  entered  into  against 
the  policy  of  the  law.    If  the  plaintiff  had  not  been  cognisant 
of  the  use  intended  to  be  made  of  the  drugs,  he  might  have 
been  entitled  to  recover;  but  if  a  principal  sell  articles  in  order 

■  ■  ^•^m^mamm  ■   i»— — ^  ■     i  ^^^b^—  M  iI  i  ■■■  ■■■—■■■■■■  ii».  »■■■  _  .  ...  i.         —      ■        ■     ■         ■■  ■       ■    ^m^m^ 

*  Ward  9.  Naimey,  3  C.  &  P.  399.    (14  Eng.  C.  L.  369.) 
^  Hughes  V.  Marshal],  6  C.  &  P.  150.    (24  £ng.  C.  L.  250.)    2  C.  &  J.  118. 
'  RichardBon  v.  Webster,  3  C.  &  P.  128.    (14  Eng.  C.  .L.  238.) 

*  BayntoD  «.  Cattle,  1  M.  &  Rob.  265.  •  Law  v.  Hodaon,  U  East,  300. 
'  Lltde  V.  Pool, '9  B.  ic  C.  192.    (17  £ng«  C.  L.  355.) 
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to  enable  the  vendee  to  use  them  for  iUegal  purposes,  he  cannot 
recover  the  price/ 
Packing        B7  the  36  Creo.  Ill,  c  86,  entitled  an  act  to  prevent  abases 
batter.       ^q^  frauds  in  the  packing,  weight  and  sale  of  butter  (s.  2,) 
i  Vv\  k^M^  ^^  every  cooper  or  other  person  making  a  vessel  for  packing  but- 
ter, is  required  to  brand  his  Christian  name  and  surname  on 
such  vessel,  together  with  the  exact  weight  or  tare  thereof,  or 
*14      in  de&ult  thereof  *to  forfeit  for  every  sucd^  vessel  not  so  marked 
10«.    By  s.  3,  every  dairyman,  farmer,  &c,  who  Aall  pack 
butter  for  sale,  &c.,  shall  brand  his  name  on  different  parts  of 
the  vessel,  &c.    Where  a  farmer  sold  butter  in  firkins  not 
marked  as  prescribed  by  the  act,  the  court  held,  on  the  autho- 
rity of  the  preceding  cases,  that  he  could  not  recover  the  price 
of  it'* 

If  parties  enter  into  a  contract  of  partnership  in  violation  of 

the  law,  it  is  void,  and  will  confer  no  right  on  either  party  as 

against  the  other.    The  existence  of  a  secret  partnership,  in 

Pawn-      the  pawnbroking  business,  is  prohibited  by  the  provisions  of 

brdcen.     39  &  40  Geo.  III^  c.  99,  which  requires  that  the  parties  carry- 

I  vvs  jrv%uW>A-    ing  on  the  trade  shall  be  known.    Therefore,  if  parties  enter 

into  a  contract  to  carry  on  the  partnership,  in  such  manner  as 
to  contravene  the  law,  such  contract  is  void.* 

5. — Sunday  J]  The  29  Car.  II,  c.  7,  s.  1 ,  enacts,  that  no 
tradesman,  artificer,  workman,  laborer,  or  other  person  what- 
soever, shall  do  or  exercise  any  worldly  labor,  business,  or 
work  of  their  ordinary  calling  upon  the  Lord's  day,  or  an^ 
part  thereof,  (works  of  necessity  and  charity  only  excepted,)  fcc. 

It  is  difficult  to  reconcile  the  various  decisions  and  dicta  of 
juc^es  respecting  the  validity  of  contracts  entered  into  on  the 
LoM's  day.(l)  The  principle  to  be  collected  from  them  ap- 
pears to  be,  that  if  any  person  enters  into  a  contract  which  falls 
within  his  ordinary  occupation  or  calling,  on  a  Sunday,  he 
/  cannot  enforce  it;  but  if  a  defendant  knowingly  enters  into 
such  a  contract  and  thereby  violates  the  Sabbath,  he  will  not 
be  allowed  to  take  advantage  of  his  own  wrong  as  against  an 
innocent  plainti£    Where  both  parties  are  in  pari  delicto, 

Sale  of      '^^^A®'^  ^^^  recover. 

hones  on      Where  the  vendor  of  a  horse  made  a  contract  of  sale  on  a 

Sunday.     Sunday ,  but  not  in  the  exercise  of  his  ordinary  calling,  it  was 

•  Langton  «.  Hughee,  1  M.  &  S.  693;  see  Lightfoot  v.  Tenant,  1  B.  &  P.  SSltpod. 
Cannan  «.  Biyce,  3  B.  &  A.  179,  (ft  Eng.  C.  L.  355,)  po9t. 

i»  Forater  «.  Taylor,  5  B.  &  Ad.  887.  (37  Eng.  C.  L.  330.)  In  Tyson  9.  Thomaa, 
M^Ciel.  &  Yoiinfre,  119,  which  was  an  action  for  not  delirering  two  hobbetta  of  bar« 
ley,  the  court  held  that  the  plaintiff  oonld  not  reooyer,  as  the  contract  waa  prohibited 
by  33  Car.  II,  c.  8,  which  subjected  any  person  to  a  penalty  of  40s.  who  sold  or  bought 
com  by  any  other  meaanre  than  the  Winchester  busnel. 

*  Armatrong  «.  Lewis,  in  error,  3  C.  &  M.  374. 

(1)  (A  note  given  on  Sondsy  is  void.  If  tlie  oontract  which  was  the  oonsiderttion  of  the 
note  had  been  mads  on  Saturdsy,  the  action  most  be  on  the  eontract  JTcpaer  y.  Keiftr^  6 
Watts,  831.) 
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beld  tfiat  *h0  m^t  zoeoTer  the  price.'  So  wben  the  plaintiff^s 
son  made  a  verbal  agreement  for  a  horse  on  a  Sunday  with  a 
horse-dealer,  and  the  horse  was  delivered  to  the  plaintiff  on 
the  foUowiDg  Tuesday,  when  the  price  was  paid;  held,  in  an 
action  ibr  a  breach  of  the  warranty,  that  the  contract  was  not 
complete  until  the  delivery  of  the  horse,  therefore  that  there 
was  no  contract  on  the  Sunday,  and  that  die  plaintiff  might 
recover;  but  assuming  that  the  contract  was  perfect  on  the 
Sundoffy  the  defendant  was  the  person  offendmg  within  the 
meaning  of  the  statute,  by  ezerdsmg  his  ordinary  calling  of  a 
dealer  in  horses  on  a  Sunday;  and  as  the  plaintiff  was  igno- 
lant  that  the  defendant  was  a  horse-dealer,  he  could  not  be 
considered  as  pariiceps  eriminiSj  by  knowingly  concurring  in 
aiding  the  defendant  to  offend  ttie  law;  and  that  being  so  it 
was  not  competent  to  the  defendant  to  set  up  his  own  breadi 
of  the  law  in  answer  to  this  action.  It  might  be  otherwise  if  the 
plaintiff  knew  on  the'Sunday  that  the  defendant  was  a  horse- 
dealer.**  'But  where  the  plaintiff,  who  was  a  horse-dealer 
brought  an  action  on  the  warranty  of  a  horse  wiiich  was  bought 
OQ  a  Sunday,  on  which  day  the  warranty  was  given,  the  court 
afier  much  deliberation  decided  that  he  could  not  recover;  for 
there  could  be  no  doubt  that  the  purchase  of  a  horse  by  a 
horse-dealer,  was  an  exercise  of  the  business  of  his  ordinary 
calling,  and  every  species  of  labor,  business  or  work,  whether 
public  or  private,  in  the  ordinary  calling  of  any  person,  was 
within  the  prohibition  of  the  statute/  So  where  the  plaintiff's  Sale  of 
agent,  a  &ctor,  sold  a  quantity  of  nutm^;s  to  the  defendant  on  other 
a  Sunday,  held  that  he  could  not  recover  the  price  of  them,  things, 
though  it  appeared  that  the  factor  had  reluctantly  consented, 
under  the  pressing  in^rtunity  of  the  defendant,  to  deliver  the 
goods  on  the  Sunday.  Park  J.,  said,  that  ^  the  words  worldly 
labor  cannot  be  confined  to  a  man's  o^inary  calling,  but  ap- 
plies to  any  business  he  may  carry  on.''^  Where  a  drover 
sold  a  heifer  to  the  defendant  on  a  Sunday,  whidi  he  snbse* 
quenthr  promised  to  pay  for,  held  that  as  h^  kept  the  heUer, 
and^tCTwards  ,proioiaed  to  pay,  he  was  liable  for  a  gttanium 
isimaZ/tEiough  not  on  the  onguial  *ccmtract  or  the  price  agreed  *  1 6 
upon  on  the  Sunday.*  In  an  action  by  the  indorsee  against  DiawiDc 
the  acceptor  of  a  bill  of  exchange,  wUch  was  drawn  on  a  a  bill  of 
Sunday,  but  there  was  no  evidence  that  it  was  accepted  on  ^^hange* 
that  day,  it  was  held  that  the  plaintiff  might  recover;  but  the 
court  said,  that  if  it  had  been  accepted  on  a  Sunday,  and  done 
in  the  ordinary  calling  of  the  defendant,  and  the  plaintiff  was 
acquainted  with  that  circumstance,  when  he  took  the  bill,  he 
would  be  precluded  from  recovering  on  it;  but  the  defendant ' 

*  Diary  «.  Defontame,  1  Taant.  131. 

»  BlozBome'v.  Wflliams,  3  B.  &  C.  339.    (10  Eng.  C.  L.  60.) 
«  Fennell  v.  Ridler,  5  B.  &  C.  406.    (11  EfUg.  C.  1.  261.) 

*  Smith  V.  Sparrow,  4  Bing.  84.    (13  Eng.  C.  L.  351.) 

*  WiUiama  t».  Paul,  6  Bing.  663.    (19  £i^.  C.  L.  199.) 
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would  not  be  permitted  to  set  up  his  own  ille^l  act  aa  a  de- 
fence at  the  suit  of  an  innocent  bolder  of  the  bill/    Driving  a 
Stage-       stage-coach  is  not  within  the  meaning  of  the  act,  therefore  a 
coach.       contract  to  carry  a  passenger  by  such  a  vehicle  on  a  Sunday 
Hiring  a    is  legal  and  may  be  enforced.^    The  hiring  of  a  servant  by  a 
aervant.     farmer,  is  not  work  or  business  within  the  act,  nor  is  it  a  part 
of  his  ordinary  calling,  therefore  it  is  no  objection  to  the  validity 
of  such  a  contract,  that  it  was  entered  into  on  a  Sunday."" 
Attorney.  |     An  attorney  entering  into  an  agreement  on  a  Sunday  for  the 
I  settlement  of  his  client's  affairs,  and  thereby  rendering  himself 
j  personally  liable,  is  not  a  person  exercising  his  ordinary  calling 
^  within  the  meaning  of  the  statute.^ 

6. — Of  Transactions  in  contravention  of  the  Revenue 
JjawsJ]  The  rule  in  respect  of  transactions  which  infringe  on 
the  revenue  laws,  appears  to  be  that  if  an  English  subject 
enters  into  a  contract,  the  subject  matter  of  which  is,  with  his 
knowledge  J  to  be  used  in  contravention  of  the  laws  of  this  coun> 
try,  he  cannot  enforce  that  contract;  but  the  mere  knowledge 
that  the  subject  matter  of  the  contract  is  to  be  so  used,  will  not 
preclude  a  foreigner,  from  recovering  upon  it,  provided  the  con- 
tract be  completed  abroad,  and  -he  does  not  take  an  active  part 
in  advancing  that  illegal  purpose. 
Smug-  Where  the  plaintiff,  an  English  subject  residing  at  Guernsey, 

gling.  sold  brandy,  which  he  packed  up  in  a  particular  manner  for 
the  purpose  of  smuggling,  held  that  as  the  contract  wasin  con- 
trayention  of  the  laws  of  England,  and  the  seller  vrsisparticeps 
»17  criminisj  *he  could  not  recover  the  price  of  the  brandy .«  So 
where  the  plaintiff,  a  foreign  merchant  residing  at  Lisle,  sold 
lace  to  the  defendants,  which  he  knew  was  to  be  smuggled  into 
.  England,  and  for  that  purpose  packed  it  in  a  peculiar  man- 
ner by  their  direction;  held,  that, he  could  not  maintain  an  ac- 
tion for  the  price  of  it;  for  as  he  undertook  to  deliver  the  goods 
in  that  manner,  knowing  the  use  intended  to  be  made  of  them, 
he  was  offending  against  the  laws  of  this  country  in  the  very 
contract  itself 

But  where  the  plaintiff,  a  foreigner,  and  an  inhabitant  of 

Dunkirk,  sold  tea  to  the  defendant,  knowing  that  it  was  to  be 

Smug-      smuggled  by  him  into  England,  held,  that  he  could  maintain 

gUng.        an  action  to  recover  the  pric3  of  it;  for  the  contract  was  legal, 

the  delivery  was  completed  at  Dunkirk,  and  the  plaintiff  did 

not  assist  in  the  smuggling.^^    So  where  the  plafntiff,  a  French 

«  Begbie  v.  Levi,  1  C.  &;  J.  180. 

^  Sandiman  o.  Breach,  7  B.  &  C.  96.    (14  En?.  C.  L.  33.) 

«  R.  V.  WhitnaBh,  7  B.  &  B.  596.    (14  Eng.  C.  L.  100.) 

'  Peate  v.  Dicken,  1  C.  M.  &  R.  432.    6  Tyr.  116. 

«  Bigga  V.  Lawrence,  3  T.  R.  454.    Clugas  v.  Penaluna,  4  T.  R.  466,  S.  P. 

'  Waymell  v.  Reid,  5  T.  R.  599.    fiernard  v.  Reed,  1  Esp.  91,  S.  P. 

t  Holman  v.  Johnson,  Cowp.  341.  In  an  action  for  not  accounting  for  goods  deli- 
yered  to  the  master  of  a  ship  to  be  sold  by  him  abroad.  Lord  Ellenborongh  held  that  it 
was  no  defence,  that  the  goods  were  exported  without  paving  duties,  unless  the  eya- 
sion  formed  part  of  the  contract.    Catlin  v.  Bell,  4  Campb.  183. 
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merchant,  sold  goods  which  he  knew  were  to  be  smuggled 
ioto  England;  per  Lord  Abinger:  **  A  contract  entered  into  by 
parties  contravening  the  laws  of  their  country  c&nnot  be  en- 
forced, but  the  subject  of  one  country  owes  no  deference  to  the 
revenue  laws  of  another.  To  exclude  a  foreigner  from  the 
benefit  of  our  laws,  on  the  grounds  that  he  has  acted  in  viola- 
tion of  them,  it  must  appear  that  he  himself  has  taken  some 
part  in  the  contrivance  ,to  evade  them.  The  utmost  length  to 
which  the  cases  have  gone  is,  that  where  a  party  has  become 
an  agent,  as  in  packing  goods  in  a  particular  form  to  assist  the 
purchaser  in  an  illegal  purpose,  he  cannot  recover.  There  is 
nothing  illegal  in  a  foreigner  entering  into  a  contract  not  op- 
posed to  morality,  or  the  law  of  that  country,  though  he  may 
know  that  it  is  the  intention  of  the  purchaser  to  violate  the 
laws  of  his  country."*(i) 

Where  the  object  of  an  act  of  parliament  is  not  the  protection  Violation 
of  the  public,  but  of  the  revenue  only,  a  violation  of  its  provi-  of  excise 
stons  will  not  preclude  a  party  from  recovering  on  a  contract  J?^**" 
^respecting  the  excisable  articles  to  which  the  act  relates,  if  the  •  ^^ 
contract  be  in  itself  legal  and  no  infringement  of  the  law  be 
contemplated  by  it;  as  where  four  persons  carried  on  trade  in 
partnership  as  distillers,  and  one  of  them  carried  on  business 
as  a  retail  dealer  in  spirits,  within  two  miles  of  the  distillery, 
contrary  to  the  4  Geo.  IV,  c.  94,  and  his  name  was  not  insert- 
ed in  the  license,  as  required  by  the  6  Geo.  IV,  c.  81,  s.  6;  held, 
in  an  action  on  a  guaranty  for  the  due  accounting  of  an  agent 
to  whom  they  had  consigned  spirits  for  sale,  that  the  violation 
of  the  excise  regulations  by  one  of  the  partners  (though  with 
the  knowledge  of  his  co-partners)  could  not  preclude  them  frdm 
recovering  for  the  spirits  which  they  sold,  and  consequently  did 
Dot  preclude  them  from  recovering  against  the  defendant;  for 
there  was  no  fraud  on  the  part  of  the  plaintiffs  on  the  revenue; 
and  the  provisions  of  the  acts  of  parliament  relied  upon,  were 
not  intended  to  protect  purchaisers,  as  was  the  case  in  Law  v. 
Hodgson,^  and  in  Little  v.  Poole  f  and  there  was  nothing  illegal 
in  the  sale  of  the  spirit.^ .  So  where  the  6  Geo.  IV,  c.  80,  ss. 
115 — 117,  enacted,  that  no  spirits  should  be  sent  out  of  the 
stock  of  any  distiller,  rectifier,  &c.,  without  a  permit  specifying 
the  strength  of  such  spirits,  &c.,  and  a  rectifier  sent  to  the  buyer 
spirits  of  the  strength  of  twenty-seven  and  a  half  above  proof,  - 
with  a  permit  in  which  they  were  described  as  seventeen  below 
proo^  it  was  held  that,  though  the  irregulsuity  of  the  permit 


>  PeDeeatv.  Angell,  1  Gale,  187.    2  C.  M.  &  R.  311. 

*  Arfe,  13.  •  MnUi  13. 

*  Brown  v.  Duncan,  10  B.  &  C.  93.    (21  Eng.  C.  L.  29.) 

(1)  (f  f  one  iDteDd  to  aid  another  in  an  ille^l  objegt,  be  shall  not  be  assisted  by  the  law.  A 
aaa  is  deemed  to  intend  the  thing  he  sells  or  makes  shall  be  appropriated  to  its  ordinary  use. 
If  that  ordiojry  ose  be  innocent,  he  is  not  chargeable  with  a  subeeqoent  misapplication:  if  it 
W  illegal,  be  roost  be  taken  as  intending  the  use  and  privy  to  the  illegality.  Spurgetm  v.  Me 
""  6  Ohio,  444.) 


arose  firom  the  plaintiff's  own  fiinlt,  and  was  a  vicdatioa  of  die 
law  b7  him,  it  did  not  deprire  him  of  the  right  of  suing  for  the 
price  of  the  spirits;  as  the  contract  was  in  itself  legal,  and  a^  it 
contained  no  agreement  either  express  or  implied,  that  the  law^ 
should  be  violated  by  such  improper  delivery.' 


♦19  •SECTION  in. 

C0NTKACT8  FOUimXD  IK  WRAXnD. 

It  may  be  laid  down  as  a  general  rule,  that  fraud  vitiates  all 
'   transactions;  a  contract^  therefore,  tainted  with  fraud,  cannot 
be  enforced  in  a  court  of  justice,  whether  the  object  be  to  de- 
ceive the  public,  or  third  persons,  or  one  of  the  parties  thereto ; 
for  ex  doh  tnah  non  ariiur  actio. 
Fraud  on      Where  ^.  succeeded  A  in  a  house,  and  not  being  able  to 
*^|"^      pay  for  the  furniture,  proposed  to  i!>.  his  friend  to  advance 
^^y*       money  for  him,  who  accordingly  treated  with  B.,  and  agreed 
to  piurchase  the  furniture  for  I^.  the  defendant,  at  70^,  which 
sum  he  paid  B.,  but  there  was  a  private  agreement  between  m^. 
and  B.,  that  •S.  should  pay  a  further  sum  of  30/.,  over  and  above 
the  70/. ;  and  in  pursuance  thereof  he  gave  to  B.  two  promissory 
notes  of  15/.  each,  for  that  sum;  held,  that  he  could  not  recover 
on  the  notes,  as  the  private  agreement  was  a  firaud  upon  Z>.y 
who  had  advanced  the  lOL  in  confidence  that  it  was  the  whole 
consideration.^ 

So  where  a  surety  gave  a  guaranty  to  ^tf.  for  a  certain 
amount  of  goods  to  be  sold  to  A,  and  the  latter  agreed  to  pay 
109.  per  ton  beyond  the  market  price,  in  liquidation  of  an  old 
debt  due  to  •'f.,  without  communicating  the  bai^^  to  the 

■ — ■ — • — • — ■ — ' 

•  Wetheieli «.  Jones,  3  B.  &  Ad.  321.  (33  Eng.  C.  L.  58.)  Johnson  «.  Hudson, 
11  EBSt,  180.  Hodgson  «.  Temple,  5  T^t  181,  (1  Eng.  G.  L.  67,}  were  much 
rdied  npon  hj  the  plaintiffs  in  the  preceding  cases.  The  fonner  was  an  action  to 
recoiTer  the  pnce  of  tobacco  consigned  to  tl^  plaintiff  from  Gnernseyt  and  sold  by  him 
to  the  defendant.  The  defence  was  that  the  plaintiff  was  not  licensed  to  sell  tobaoeo, 
bat  the  eonrt  oTerraled  the  objection,  obsenring  that  it  was  merely  a  breach  of  a  reve- 
nne  regulation,  and  they  doubted  whether  the  plaintiff,  from  a  smgle  instance,  could 
be  considered  as  a  tobacco  dealer  within  the  meaning^  of  39  Geo.  HI,  c.  68,  s.  70. 
Hodgson  «.  Temple  was  an  action  for  the  ]irioe  of  spints  deliTered  to  the  defendant, 
Nicholas  Temple,  under  a  permit  authorising  the  aeliTery  to  Richard  Temple,  at  a 
distillery  whicn  was  entered  at  the  excise  office  as  belonging  to  Richard,  but  which  in 
het  was  the  property  of  the  defendant,  who  also  had  a  public  house,  contrary  to  36 
Geo.  ni,  c.  7,  s.  54.  Held,  that  the  plaintiff  might  recover.  Mansfield,  0.  J.:  ^  The 
mere  selling  goods,  knowinff  that  M  buyer  wiU  make  an  illegal  use  of  them,  is  not 
sufficient  to  ^priye  the  yendor  of  his  just  right  of  payment;  to  effect  that,  it  is  neces- 
sary that  the  Tender  should  share  in  the  illegal  transaction*'' 

^  Jackson  «.  Duchaiie,  3  T.  R,  551. 
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surety;  held,  tlmt  it  was  a  firaad  on  the  latter,  and  that  the 
gnarantf  was  void.* 

Where  a  debtor  was  about  to  componnd  with  his  creditors  CompooB. 
for  Us.  in  the  pound,  one  af  whom  refused  to  sign  the  deed  dioff  with 
of  composition,  unless  the  debtor  gave  him  his  note  for  the  <»»i*o»* 
remaining  99^  and  the  debtor  gave  the  note  aocordingly,  un* 
known  to  the  other  creditors,  who  would  not  have  *signed  the      *siO 
deed,  if  this  particular  creditor  had  not  signed  it;  in  an  action 
OD  the  note,  the  court  held  that  he  could  not  recover,  for  the 
note  was  given  in  fraud  of  the  other  creditors,  who  were 
parties  to  the  contract  by  which  their  debts  were  to  be  can- 
eelled,  in  consideration  of  receiving  a  composition.    And  this 
private  engagement  entered  into  between  the  plaintiff  and  de- 
fendant, prevented  the  latter  being  put  into  that  situation  which 
vas  the  inducement  to  the  other  creditors  to  sign  the  deed 
and  to  relinqui^  a  part  of  their  demands.    It  affected  the 
other  creditors,  by  rendering  abortive  all  that  they  had  intended 
to  do  for  the  bankrupt,  by  compounding  for  their  debts.** 

Whenever  one  creditor  is  mduced  to  agree  to  a  composition, 
under  the  supposition  that  another  creditor  joins,  if  either  of 
them  depart  from  the  agreement  and  be  allowed  to  recover  for 
the  whole,  a  manifest  fraud  would  be  committed  on  the  other.* 
Where  a  creditor  compounded  with  his  debtor  under  a  false 
impression  as  to  the  extent  of  his  estate,  which  the  debtor 
trandttlently  suppressed,  it  was  held  that  the  creditor  was  not 
estopped  from  suing  for  the  balance  of  his  debt.*^ 

In  an  action  by  a  brewer  for  beer  delivered  at  a  public  housed  Frand  on 
in  the  name  and  on  the  credit  of  the  defendant,  who  was  not  ^^  licens- 
the  licensed  keeper  of  the  house,  Lord  Tenterden  held  that  th^  j^"^*" 
plaintiff  could  not  recover;  for  it  was  a  fraud  on  the  licensing 
system.    The  magistrates  were  vested  with  a  discretion  as  tq 
vhom  they  should  grant  a  license,  and  if  any  other  person  thai| 
the  licensed  keeper  of  a  public  house  was  to  be  made  primat 
rily  liable  for  bc^r  supplied  to  such  house,  it  would  be  making 
soch  person  the  retailer  in  fact*  ' 

Where  the  owner  of  an  estate  which  was  set  up  for  sale  by  Faffing  at 
auction,  employ^  two  persons  to  bid  as  puffers,  Lord  Tenter-  auctions. 
den  *held,  tbat  even  if  only  one  such  person  was  so  employed,      *2l 

'  Pidcock  V.  Bishop,  3  B.  &  C.  S05.  (10  Eng.  C.  L.  197.)  A  contract  which  is  a 
^d  on  a  third  person  may  on  that  acconnt  he  void  as  to  the  parties  to  it,  per  Baylej^ 

'  Cockshott  V  Bennett,  2  T.  R.  763.  The  general  principle  is  that  a  secret  agree- 
p^tof  this  kind  made  hetween  the  iosolyent  and  some  of  the  creditors,  in  order  to 
^Qce  the  rest  of  the  creditors  to  agree  to  the  composition,  is  void,  per  Bailer,  J. 
Jickson  0.  Lomas,  4  T.  R.  170.  See  also  Leicester  v.  Rose,  4  East,  373^  where  suck 
^  tgreement  was  held  void,  though  the  elSect  of  it  was  not  to  secore  more  money  to 
Uie  plaintiff  than  to  other  creditors,  bat  only  further  security  for  the  same  sum;  as  to 
tbe  game  point  see  Wells  «.  Giiling,  1  Brod.  &|Ping.  447,  8.  (6  Eng.  C.  L.  148.) 
2Samid.  137,e.n. 

*  Wood  9.  Roberts,  d  Stark.  417.    (3  Eng.  C.  L.  411.)    3  Sannd.  5  ed.  137,/. 
'  Vine  «.  Mitchell,  1  M.  &  Rob.  337. 

*  Menx  9.  Humphries,  1  M.  &  M  139.    3  C.  It  P.  79.    (14  Eng.  C.  L.  915.) 
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and  though  he  was  only  to  bid  a  certain  sum,  unless  it  was 
announced  at  the  time  that  such  person  was  bidding  for  the 
owner,  the  contract  would  not  be  binding  on  the  purchaser.* 

In  an  action  on  an  agreement  whereby  the  defendant  under* 
took  to  pay  30/.  to  the  plaintiff,  who  was  a  bankrupt,  if  he 
should  persuade  his  assignees  to  sell  him  a  house  of  hu3  at  a 
certain  sum,  Lord  Tenterden  held  that  the  contract  was  void, 
even  though  the  assignees  consented,  for  it  was  9,  fraud  on  the 
lamainder  of  the  creditors--^  communication  of  the  agreement 
to  all  the  creditors  might  make  a  difference.^ 

In  an  action  for  the  price  of  a  picture  by  Claude,  which  the 
defendant  purchased  of  the  plaintiff's  agent,  who  had  refused 
to  disclose  his  principal,  but  knowingly  suffered  the  defendant 
to  buy  it  under  the  impression  that  it  had  been  in  the  posses- 
sion of  a  man  of  distinction,  held  that  the  contract  of  sale  was 
void  on  the  ground  of  fraud,  even  though  proved  to  be  a  real 
.  Claude.^  If  goods  are  fraudulently  over-valued  in  a  policy  of 
insurance,  with  intent  to  cheat  the  underwriter,  the  contract  is 
entirely  vitiated,  and  the  assured  cannot  recover  even  for  the 
value  actually  on  board.^   - 

But  if  a  party  be  induced  to  purchase  an  article  by  fraudu- 
lent representations  of  the  seller  respecting  it,  and  after  discov- 
ering the  fraud,  continue  to  deal  with  the  article  as  his  own,  he 
cannot  recover  back  the  money  from  the  seller,  and  having 
once  forfeited  his  right  to  repudiate  the  contract  by  using  the 
article  after  the  discovery  of  the  fraud,  such  right  cannot  be 
revived  by  the  discovery  of  a  new  incident  in  the  fraud*® 


SECTION  IV. 

OF  CONTRACTS  IK  FUBTHBBANCE  OF  IMMORALITY. 

The  courts  of  law  will  not  lend  their  aid  to  enforce  a  demand 

arising  from  an  agreement  in  furtherance  of  immorality;  for 

ex  turpi  causa  non  oritur  actio. 

*22  *In  an  action  for  use  and  occupation  of  a  lodging  the  defence 

Contracts  -^^as,  that  the  defendant  was  an  infant  and  a  prostitute.     The 

ia  further-  chief  justice  was  of  opinion  that  those  circumstances  were  no 

ptostitu-    ^^  ^^  ^^^  action,  as  both  an  infant  and  a  prostitute  must  have 

don.         lodging;  but  it  being  shown  that  the  lodging  was  let  to  the  de- 


•  Wkeder  «.  Collier^  M.  &  M.  135.    (23  Eng.  C.  L.  366.)    See  Crowder  «.  Austin, 
%  Biig.  368,  (13  Bng.C.  L.  ll,)  S.  P.    How&rd  «.  Castle,  6  T.  R.  643. 

h  M^Shane  «.  Gill,  1  C.  &  P.  149.    (11  Eng.  C.  L.  350.) 

•  Hill  9.  Gray,  1  Stark.  434.  (3  Eng.  C.  L.  469.) 
'  Haigh  «.  De  La  Cour,  3  Camp.  319. 

•  Caa^^bell  v.  Fleming,  1  Ad.  &  EU.  43.    (38  Eng.  C.  L.  39.) 
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ftodaat  for  the  purpose  trf^proslitistion^  and  with  a  knowle^^ 
on  the  part  of  the  plaintiff  of  that  fact,  he  held  that  the  aetioa 
was  not  maintainable.*  And  so  it  was  determined  by  Lord 
Te&teiden  iii  Appleton  «•  Campbell,^  who  added,  ^  ttat  if  the 
defendant  had  received  her  visitors  ebewheie,  the  plaintiff 
miglit  recover/'  So  in  an  aetion  for  board  and  lodging,  whero 
it  appeared  that  the  i^intiff  kept  a  house  of  bad  fame,  and  be- 
sides what  she  received  for  the  board  and  lodging  of  the  nnfor- 
taoate  womai  who  lived  with  her,  partook  of  the  profits  of 
their  prostitntion.  Lord  Kenyon  decbred  that  such  a  demand 
could  not  be  beard  in  a  court  of  justice.®  But  in  an  aetion 
against  a  female  of  this  description  for  a  washerwoman's  bill, 
where  it  appeared  that  the  articles  washed  consisted  principally 
of  expensive  dresses  and  gendemens'  night  caps,  and  that  the 
plaintiff  had  foil  knowledge  of  the  defendant's  situation,  the 
court  held  that  the  plaintiff  might  recover.  Buller,  J. :  ^  The 
unlbrtQiiate  woman  must  have  dean  linen,  and  it  is  impossible 
for  the  comt  to  take  into  conaderation  which  of  those  articles 
were  used  by  the  defendant  to  an  improper  purpose  and  which 
were  not.^  So  in  an  action  for  clothes  supplied  to  tbe  defend- 
ant, whcnn  the  plaintiff  knew  to  be  a  w(»nan  of  the  town,  Lord 
EUenborough  said,  that  it  must  not  only  be  shown  that  the 
plaintiff  bad  notice  of  this,  but  that  he  expected  to  be  paid 
from  the  profits  of  the  defendant's  prostitution,  and  that  he  sold 
the  dothes  to  enable  her  to  carry  it  on,  so  that  he  might  appear 
to  have  done  something  in  furtherance  of  it.^ 

On  the  same  prindple,  it  has  been  held  that  an  action  would  Immoral 
not  lie  for  the  price  of  libellous  prints  having  an  immoral  ten-  pnblica- 
dency/    So  the  printer  of  an  iaamoral  and  libellous  book  can-  ^^"^ 
*not  maintain  an  action  for  his  bill  against  the  publisher  who      »23 
employed  him.'' 


SECTION  V. 

OF  COWTBACTS  AGAINST  PUBLIC  POLICY- 

Iir  general,  contracts  against  public  policy,  or  the  policy  of 

the  law,  are  illegal.    Agreements,  therefore,  for  the  sale  of 

-  --  -        ' 

»  Cn»^  «.  Chnichill,  cited  1  B.  &  P.  340.    Sel.  N.  P.  68. 

»  a  C.  &  P.  347.  (13  Bug.  C.  L.  168.)  Ginurdy  «.  Ricbaidson,  1  Esp.  13,  8.  P. 
Howard  «•  Hodges,  Sel  N.  P.  60.  1  Campb.  350,  n.  Jennings  v*  TbrogiBorUm,  R. 
ItM.  351,  (31  Eng.  C.  L.  430,X  S.  P. 

<  Lloyd  tr.  Johnaon,  1  Bos.  &  P.  340.  '  Bowry  «.  Bennet,  1  Campb.  348. 

•  Foies  o.  Johnes,  4  Esp.  97. 

r  Poplett  9.  Stockdale,  R.  &  M.  337.  (12  Eng.  C.  L.  87.^  See  Stockdale  v.  On* 
wbjn,  5  B.  &  C.  173,  (11  Eng.  C.  L.  191,)  where  it  was  held  that  the  tot  publisher 
of  an  immoral  bodL  eoiild  not  maJTitain  an  aetion  against  a  peraon  (or  publishing  a 
pirated  edition  of  it. 
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public  offices,  or  which  tend  to  the  obcrtraction  or  hindrance  of 
public  justice,  or  in  restraint  of  trade,  are  void  and  cannot  be 
enforced. 

A  contract  may  not  be  prohibited  by  any  positive  law,  nor 
adjudged  illegal  by  any  precedents,  yet  it  may  be  decided  to 
be  so  upon  principle.^    Where  the  plaintiff,  at  the  instance  of 
the  defendant,  published  a  libel,  in  consequence  of  a  promise 
Indemnity  l>y  the  defendant  to  indemnify  him,  and  defended  an  action 
from  the    brought  for  such  publication,  the  plaintiff  having  brought  an 
^^*^     ^  action  against  the  defendant  for  the  expenses  which  he  thereby 
a^rime!  ^  i^^^rred ;  it  was  held  that  the  action  was  not  maintainable, 
for  both  the  promise  and  the  consideration  were  illegal;  the 
eonsideration  was  the  publication  of  a  libel,  and  the  promise 
was  to  indemnify  the  plaintiff  from  ail  the  consequences  of 
his  crime;  and  a  promise  to  indemnify  a  man  against  all  the 
consequences  of  an  offence  cannot  be  supported  on  any  prin- 
ciple of  law.^    There  is  no  distinction  between  considerations 
void  by  statute  and  such  as  are  void  at  common  law.*(l) 
Sale  of         «/f  .  being  possessed  of  an  office  in  a  dock-yard,  JB.,  in  order 
public  of-  to  induce  him  to  procure  himself  to  be  superannuated  and  re- 
^^'        tire  on  a  pension,  undertook,  (without  the  knowledge  of  the 
Navy  Board,  to  whom  the  appointment  belonged,)  in  case  B. 
diould  succeed  him,  to  allow  him  a  certain  annual  share  of  the 
profits  of  the  office;  held,  that  though  B,  was  appointed,  •d. 
could  not  maintain  an  action  on  this  agreement,  for  if  the  re- 
*24      ^presentations  on  which  the  plaintiff  procured  himself  to  be 
superannuated  were  true,  it  formed  no  ground  of  bargain  with 
the  defendant;  if  false,  the  public  were  deceived  and  the  pen- 
sion misapplied.    Had  the  transaction  passed  with  the  know- 
ledge of  the  Admiralty,  judging  of  the  case,  and  appl3ring  at 
their  discretion  the  allowance  they  are  bound  to  make,  the 
ground  of  deceit  on  the  public  would  have  been  done  away.^ 
So  where  i^.,  being  appointed  a  custom-house  officer  through 
the  interest  of  B.,  had  previously  signed  an  agreement  de- 
claring that  his  name  was  used  in  the  application  in  trust  for 
jB.,  that  he  would  appoint  such  deputies  as  B.  would  nominate 
and  would  empower  B.  to  receive  the  profits  of  the  office  to 
his  own  use;  held,  that  an  action  would  not  lie  upon  this  agree- 
ment, for  the  effect  of  it  was,  that  to  all  profitable  purposes 
and  as  to  all  the  exercise  of  the  office,  except  as  to  signing  a 
receipt  for  the  salary,  B.  was  the  real  officer,  but  was  not  ac- 
countable for  the  due  execution  of  it;  he  might  enjoy  it  with- 
out being  subject  to  the  restraints  imposed  by  law  on  such 

•  Per  lord  Mansfield,  C  J.,  in  Jones  «.  Randall,  Cowp.  38. 

i>  Shackell  v.  Rosier,  S  Bing.  N.  C.  634.    (99  Eng.  C.  L.  438.)    Colbom  v.  Pat- 
more,  1  C.  M.  &  R.  83. 
«  Per  Tyndal,  C.  J*,  S  Bing.  N.  C.  646.    (99  Eng.  C.  L.  443.) 

*  Parsons  «.  Thompson,  1  H.  Bl.  399. 

(1)  (A  promuef  to  indemnify  a  pablie  officer,  from  the  eonieqtiences  of  a  negleot  of  dntj  is 
foid.    Hodtdom  t.  WUkws,  7  Greenleaf,  113.) 
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oflieers.  The  public  were  abused  and  the  king  deceived  in  the 
m^piieation.  The  contract  was  void  on  the  principles  of  the 
eommovi  hcwj  and  contrary  to  the  statutes  19  Rich.  11,  c  2,  and 
SkB  'Edw.  VI,  c.  16.^  So  vheie  the  owner  of  a  ship  em- 
jHoy^d  in  the  East  India  Company's  service,  sold  the  command 
of  the  siiip  without  the  knowledge  of  the  Company;  held,  that 
the  oontraet  was  illegal;  for  the  East  India  Company  was  a 
Kmb  of  the  government  of  this  country,  and  public  policy  re- 
quired that  &ere  should  be  no  money  consideration  for  the  ap- 
poiBtment  to  an  office  in  which  the  |iublic  were  interested. 
Besides^  the  contract  was  a  fraud  on  the  East  India  Company, 
it  being  contrary  to  their  regulations.^  ^ 

Wh^  a  bankrupt  under  examination  was  charged  with  Contracts 
havii^  received  divers  sums  of  moneVy  which  he  had  not  ■S^in'J 
accounted  for,  and  the  defendant,  a  friend  of  his,  in  considera^  oHii? 
tion  that  the  assignees  would  forbear  to  examine  the  bankrupt  banknipt 
toQching  such  sums,  undertook  to  pay  them;  held,  that  no  laws, 
action  could  be  maintained  on  such  agreement;  first,  because      *95 
it  was  contrary  to  the  policy  of  the  bankrupt  laws;  secondly, 
becaose  the  plaintiifs  had  no  power  to  carry  the  agreement 
into  effect,  for  no  collusion  of  the  assignees  could  deprive 
the  creditors  of  the  right  of  examination,  which  the  com- 
miflsboers  would  procure  them*     If  the  creditors  had  been 
eaOed  together,  and  they  had  consented  to  the  agreement, 
it  might  have  altered  the  case.*    So  where  ^^ ,  an  insolvent, 
baring  been   brought  up  before  the  court  for  the  relief  of 
insolvent  debtors,  to  be  examined  on  his  petition,  was  opposed 
by  jB.,  a  creditor,  and  remanded  to  a  future  day.    Before  that 
day  arrived,  C,  who  acted  as  the  attorney  of  Jl.y  in  considera- 
tion of  J?.'8  withdrawing  his  opposition  to  wf/s  discharge, 
midertook  that  B.  should  be  the  sole  assignee  of  t^.'s  estate, 
and  should  receive  100/.  out  of  it  within  &ree  weeks  from  his 
ippointnoent ;  held,  that  this  agreement  was  contrary  to  the 
policy  of  the  insolvent  act,  and  therefore  void.    For  a  measure 
of  this  kind  takes  from  the  commissioners  that  superintendence, 
oontn^  and  power  of  imprisonment  for  a  time,  which  the 
kgislatare    intended  to  vest  in    them;   and,   consequently, 
deprives  the  other  creditors  of  the  benefit  of  that  full  disclosure 
r<duntarily  and  freely  to  be  made,  which  they  were  entitled 
to  have.     Such  bargaining  might  give  protection  to  fraudulent 
eoncealment,  to  the  great  prejudice  of  creditors,  it  was,  there- 
fore, contrary  to  the  policy  of  the  law.'    A  security  given  by 


*  Garforlh  v.  Fearon,  1  H.  Bl.  3S7.    See  fartiier  as  to  this  point,  Layng  v.  Payne, 
Wffles,  571. 

»  Blachford  9.  Preston,  8  T.  R.  89.   See  Card  «.  Hope,  3  B.  ic  G.  661.    (9Enf.C. 
L.  9090    Richardson  v.  Mellish,  3  Bing  839.    (9  Ebg.  C.  L.  391.) 

*  Nerot «.  Wallace,  3  T.  R.  17.    See  Kaye  «.  Bolton,  6  T.  R.  134,  where  a  eore*- 
ttot  hy  a  friend  of  the  bankrupt  to  pay  all  the  creditors  their  fnll  debts  in  consideration 
tet  tiny  aiionld  not  proceed  mrtiier  in  the  commission,  was  held  valid* 

<  Binnrsj  «•  Reeres,  8  B.  &  C.  431.    (16  Eng.  C.  L.  954.) 
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ah  insdlvent  to  a  eredftor  to  induce  him  not  to  oppose  ins  dis- 
charge under  the  insdfvent  debtors'  act,  is  void.* 
]H«1  of  ex-     It  has  been  held  that  an  agreement  between  a  petitioning 
^  k"*P  ^y  creditor,  who  had  sued  out  a  fiat  in  bankruptcy,  and  the  bank- 
forSam?'  rupt,  that  the  former  should  abandon  the  prosecution  of  the  fiat, 
doning  a   ^^^  ^^^  ^^  bankrupt  should  accept  a  bill  of  exchange  for  a 
fiai  void,    certain  amount,  was  illegal,  even  as  between  the  bankrupt  and 
the  petitioning  creditor,  and  that  the  bill  of  exchange  accepted 
by  die  bankrupt  in  pursuance  of  such  agreement,  was  void; 
*26      And  that  no  action  could  *be  maintained  upon  it,  on  the  ground 
of  its  being  an  abuse  of  a  process  which  a  creditor  has  a  rig^t 
to  sue  out,  not  for  his  own  1)ene&t  only,  but  for  that  of  the 
other  creditors  also^ 

The  courts  will  not  try  actions  on  wagers,  which  are  con- 
trary to  public  policy,  or  may  lead  to  an  indecent  investigation, 
or  expose  a  third  party  to  inconvenience,  or  which  are  other- 
wise illegal. 
Wftgcrs.  I'hus  a  wager  on  the  amount  of  hop  duties,  or  other  branch 
of  the  public  revenue;'  on  the  market  price  of  goods  upon  a 
future  day;*'  on  tlie  question  of  war  or  peace;®  on  the  event  of 
an  election  to  serve  in  parliament;^  on  the  life  of  a  foreign 
potentate  (Buonaparte)  at  war  with  this  country ;'  upon  a  box- 
ing or  wrestling  match,  or  other  fight;*^  or  as  to  the  mode  of 
playflig  an  illegal  game;'  cannot  form  the  foundation  of  an 
action  in  a  court  of  justice,  because  such  wagers  are  impolitic, 
and  of  an  immoral  tendency;  and  calculated  to  produce  mis- 
diievous  consequences. 

So  a  wager  of  fifty  guineas,  that  the  plaintiff  would  not 
marry  within  six  years,  has  been  held  to  be  illegal,  as  being  in 
restraint  of  marriageJ  So  a  wager  as  to  the  sex  of  a  third 
person:^  or  whether  an  unmtirried  woman  (Joanna  Southcoat) 
would  have  a  male  child  by  a  certain  day,  were  held  to  be  il- 
legal, as  unnecessarily  leading  to  painful  and  indecent  investi- 
gation.' The  court  will  not  try  an  action  upon  a  wager,  on 
an  abstract  question  of  law  or  judicial  practice,  in  which  the 
parties  have  no  interest."^    A  wager  relating  to  the  value  of 

*  Rogera  e.  Kingston,  2  Bing.  441.    (9  Eng.  C.  L.  472.) 
^  l>aTi8  9.  Holding,  1  M.  &  W.  159. 

<  Atherfold  «.  Beard,  S  T.  R.  610.    Shirley  v.  Sankey,  2  B.  &  P.  130. 

<  llilberds  v.  Pittipiere.  Wardle  v.  Fowler,  Ch.^  Con.  395*  Com.  contr.  68.  Bfyan 
9.  Lewis,  R.  &  M.  386.    (21  Eng.  C.  L.  467.) 

«  Allen  «.  Heam,  1  T.  R.  57.    Busk  e.  Walsh,  4  Taunt.  290.  '  Id. 

f  GUbert  v.  Sykes,  16  East,  150. 

k  Egerton  e.  Furzeman,  1  C.  &;  P.  613.  (11  Eng.  C.  L.  497.)  Kenneday  v.  (rad, 
M.&M.225.  3C.&P.  376.  (14  Eng.  C.  L.  356.;  Squires  o.  Whiskin/ 3  Camp. 
149.— A  cock  fight.  Hunt «.  Bell,  1  Bing.  1.  (8  Eng.  C.  L.  219.)  7  Moore,  212.— 
A  spairing  match. 

^  Brown  &  Leeson,  2  H.  Bl.  43. 

i  HutleY  V.  Rioe,  10  East,  22.  Baker  o.  White,  2  Ver.  215.  2Atk.  540.  Lowe*. 
PtfSEB,  4  Burr.  2233. 

k  De  Costa  «.  Jones,  Cowp.  729.  i  Ditchhum  o.  Goldsmith,  4  Camp.  152. 

»  Henkin  v.  Gaerss,  19  £a^  247.   2  Camp.  408.    A  wager  <m  the  event  of  an 
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foreign  fiuids  is  not  illegal,  and  therefore  may  become  the  sub- 
}ect  of  an  action  of  assmnpmt*  As  to  this  subject  see  further 
title  Gaming. 
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1. — fFAai  is  a  svfficient  considerationJ]  A  contract,  to 
sustain  assumpsit j  must  be  founded  upon  a  sufficient  conside- 
ration. We  shall  here  consider  what  consideration  is  sufficient 
to  support  this  action. 

Any  act  of  the  plaintiff,  from  which  the  defendant  or  a 
stranger  derives  a  benefit  or  advantage;  or  any  labor,  detri- 
ment^ inconvenience,  suspension,  or  forbearance  of  his  right, 
or  any  possibility  of  2i  loss,  occasioned  to  the  plaintiff,  is  a  suf- 
ficient consideration  to  support  a  promise,  if  such  act  is  per- 
formed or  such  inconvenience  suffered  by  the  plaintiff,  with  the 
consent,  express  or  implied,  or,  in  the  language  of  pleading,  at 
the  special  instance  and  request  of  the  defendant;  although  no 
actual  benefit  accrues  to  the  latter.^  It  is  not  essential  that 
the  consideration  should  be  adequate  in  point  of  value,  the  law 
having  no  means  of  deciding  upon  this  matter,  provided  there 
be  no  incdmpetency  to  contract,  and  the  agreement  violate  no 
rule  of  law.  "If  there  be  anj/  consideration,  the  court  will  not 
weigh  the  extent  of  it''*(l ) 

appeal  to  the  House  of  Lords  from  the  Court  of  Chancery  has  been  held  ^ood;  the 
parties  not  having  it  in  their  power  to  l^ias  the  decision.  Jones  v.  Randall,  Cowp.  37* 
So  has  a  wmx  whether  Charles  Stuart  would  be  king  within  a  certain  time.  Anarews 
r.  Heme,  1  Ley.  33.  And  so  has  a  wager  between  two  sons  on  their  fethers*  lives. 
Lord  March  «.  Piffott,  5  Burr.  2802.  But  it  is  evident  that  such  wagers  could  not  be 
sustained  at  tiiis  &j.  See  the  observations  of  the  court  respecting  these  cases  in  Gil- 
bert «.  Sykes,  16  liast,  158,  et  te^.,  where  Le  Blanc,  J.,  says,  **It  has  often  been 
lamented  that  actions  upon  idle  wagers  should  haye  ever  been  entertained  in  courts  of 
jQSttee.  The  practice  seems  to  have  prerailed  before  that  full  consideration  of  the 
subject  which  has  been  had  in  modem  times.  But  it  is  now  clearly  settled  that  ths 
subject-matter  of  a  wa^r  must  at  least  be  perfectly  innocent  in  itself,  and  not  tendiiig 
to  ixnmoiality  or  impolicy." 

•  Morgan  «.  Pebrer,  3  Bing.  N.  C.  457.    3  Hodges,  8,jNMf,  1547. 
^  1  Saand.  211,  e.    2  id.  137,  e,  5th  ed. 

*  Per  Lord  £llenborough,  C.  J.,  in  Phillips  v.  Bateman,  16  East,  372.    Eyen  in 

(1)  (A  mere  executory  eootract  cannot  be  supported  on  the  consideration  of  blood  or  natunJ 
aflfeelioD.   Pcmiisgten  ▼.  Gittiflf**  &V.,  2  Gill  &  Johns.  209.) 
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A  promise  by  a  bankrupt  to  pay  to  the  plaintiff  a  debt 
which  he  owes  him,  pro^id^  he  proves  it  against  his  estate, 
will  not  support  assumpsit;  for  as  the  bankrupt  is  not  liable  to 
pay  the  debt,  there  is  no  consideration  for  the  promise/ 
*28  *Any  slight  benefit,  therefore,  conferred  by  the  plaintiff  on 

the  defendant,  or  on  a  third  person  at  his  request,  or  any  in- 
convenience, risk,  or  obligation  incurred  by  the  plaintiff,  at  the 
request  of  the  defendant,  will  be  sufficient  to  support  assump- 
sit.   The  consideration,  however,  must  not,  as  we  have  seen,^ 
be  illegal,  or  of  an  immoral  nature,  or  contravene  public  policy, 
or  the  policy  of  the  law;  and  it  must  be  such,  as  the  party  un- 
dertaking has  a  power  by  law  to  perform  or  cause  to  be  per- 
formed.* 
GiTing  a       Where  the  declaration  stated  that  the  defendant  was  indebted 
bond  of  in-  to  the  plaintiff  on  a  bill  of  exchange,  and  that  the  plaintiff 
inoue^of  ^*^"^S ^^^^  ^^^  ^^^9  ^^^9  ^^  ^®  defendant's  request,  given  him 
a  lost  bill.  ^  ^^^  ^^  indemnity,  upon  which  the  defendant  promised  to 
*  pay  the  amount  of  the  bill;  held,  a  sufficient  consideration  to 
support  such  promise,,  for  the  giving  of  the  bond  was  a  disad- 
vantage to  the  plaintiffi"^    So,  where  the  defendant,  in  order  to 
facilitate  the  making  of  an  agreement,  for  which  there  was  a 
sufficient  consideration  between  the  plaintiff  and  a  third  per- 
Partj  to    son,  became  a  party  thereto,  held  that,  though  the  defendant 
an  agree-   derived  no  advantage  from  it,  as  the  plaintiff  would  hot  have 
™^^        entered  into  it  unless  the  defendant  had  acceded,  there  was  a 
GiTing      sufficient  consideration  to  maintain  an  action.®    The  merely 
lesTo  of     giving  leave  of  absence  to  a  soldier,  at  the  instance  of  a  third 
^^^^^"^^^    person,  has  been  held  to  be  a  good  consideration  for  a  promise 
by  the  latter  to  the  captain,  who  gave  such  permission,  that 
the  soldier  should  return  in  ten  days,  or  that  the  promiser 
should  pay  the  captain  20/.'    A  woman,  after  the  death  of  her 
husband,  promised  a  creditor  that  if  he  would  prove  that  her 
husband  had  owed  him  20^.;  she  would  pay  it,  held  a  sufficient 
*29      consideration,  ^because  it  was  a  trouble  and  a  charge  to  the  ere- 
PioTisg  a  ditor  to  prove  his  debt'    Giving  up  a  bill  of  exchange  to  a 
^^t.         party  who  is  not  liable  to  be  sued  on  it,  is  a  sufficient  consider- 
ation for  a  promise.*^ 
A  promise      Whelre  the  declaration  stated  that  the  plaintiff  had  been  pro- 
to  receiye  mised  the  command  of  a  ship,  an  appointment  of  great  value, 
as^a  pait-   ^j^^  ^  consideration  he  would  relinquish  this  appointment,  the 
defendant  undertook  that  the  plaintiff  should  be  received  as  a 
— 

«{iiity,  although  a  consideTation  is  neoeasair  if  the  agreement  be  not  under  seal,  inade' 
fumey  of  Consideration  or  yalue  ie  in  general  of  itseli  no  ground  for  impeaching  a  con- 
tract. But  if  the  folly  of  the  contract  be  extremely  gross,  it  may  tend  to  establish  a 
ease  for  relief  on  the  ground  of  fraud.  But  mertfolly^  or  weaknen^  or  want  of  jndg- 
HMnt,  will  not  defeat  a  contract,  eren  in  equity.  Ch.  Con.  26.  Milnes  v.  Cowley,  8 
Price,  690.   Cole  v.  Trecothick,  9  Yes.  946.    Western  v,  Russell,  3  V.  &  B.  187. 

•  Brealey  e.  Andrew,  9  N.  &  Perr.  84.  ^  AtUe^  7.  « Pot^,  40. 

*  Williamson  «.  Clemento,  1  Taunt.  593.  •  Baily  v.  Croft,  4  Taunt.  611. 
'Tkylor  s.  JoneB,  1  Lord  Raym.  319.                f  1  Sid.  67. 

k  King  V.  Sears,  1  Gale,  941.  9  C.  M.  &  R.  48. 


SIC.  Vl.]  THX  OOniBBBATlOir.  tH 

panner  in  trade,  and  baye  cm  fourth  diare  of  the  profits,  in  a 
film  of  which  the  definxlant  was  a  member,  held,  a  soflScient 
consideration  to  support  the  proiAise,  though  the  other  partners 
were  unacqaainted  with  the  agreem^dt,  and  though  the  de- 
fendant could  not  receive  the  plaintiff  into  partnership  without 
their  consent;  for  the  defendant  ought  not  to  have  entered  into 
the  engagement,  unless  he  had  secured  the  consent  of  his  part- 
ners, or  was  willing  to  incur  the  consequence/  Where  the  de- 
fendant receives  a  benefit  by  the  permission  of  the  plaintiff, 
tboogfa  the  latter  sustains  no  prejudice  thereby,  it  is  a  sufficient 
consideration  for  a  promised  Where  the  declaration  stated, 
that  in  omsideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  had  given  to  the  defendant  a  letter  written  by  O., 
since  deocAsed,  by  means  of  which  the  defendant  determined 
some  opntroversies,  and  obtained  a  large  portion  of  O.'s  effect3, 
the  defendant  promised  the  plaintiff  1,000/.,  held  a  sufficient 
oonsideratiotL  It  was  a  gift  on  a  mutual  consideration.®  The  Giyingae- 
plaintiff  having  given  the  defendant  promissory  notes  and  a  curity. 
cognovit  as  a  comporition  for  certain  claims,  the  defendant  in 
connderaiion  o/ihe  money  ao  secured  io  be  paid,  engaged  to 
indemnify  the  plaintiff  agauist  certain  liabilities;  held,  that  the 
security,  and  not  the  actual  payment  was  the  consideration, 
and  that  the  plaintiff  might  sue  on  the  guarantee,  though  he 
had  not  paid  the  amount  of  the  security.' 

Where  ^.  by  public  advertisement  stated  that  whoever  Advertis- 
would  give  information  which  would  lead  to  the  discovery  of  ing  a  n- 
the  *marder  of  £,  should,  on  conviction,  receive  a  reward  of  ^*J** 
20/.,  held  that  C.  who  gave  such  information,  was  entitled  to        ^^ 
recover  the  20/.  though  she  was  induced  to  inform,  not  by  the 
proffered  reward,  but  by  other  motives;  for  the  contract  was 
with  any  person  who  performed  the  condition  mentioned  in  the 
advertisement,  and  the  court  could  not  go  into  the  plaintiff's 
motives.* 

Where  an  action  has  been  comm^iced  for  an  unliquidated  A  promise 
demand, payment  by  the  defendant  of  an  agreed  sum  in  dis-  ^^f^ 
chaj^  of  such  demand,  is  a  good  consideration  for  a  promise  £!J2^^ 
\l  the  plaintiff  to  stay  proceedings  and  pay  his  own  costs/  So  ^^xag 
if  an  action  be  brou^t  on  a  quantum  meruit,  and  the  defend-  less  than  * 
^t  agree  to  pay  a  less  sum  than  the  demand  in  full,  it  is  a  the  de- 
good  consideration  for  the  defendant  to  pay  his  own  costs  and  ™*'^' 
proceed  no  further.s^    So  in  case  even  of  a  liquidated  demand 
or  admitted  9um,  if  the  promise  be  such  as  the  court  would 

*N'Neill «.  Reed,  9  Bing.  68.    (33  Eng.  C.  L.  266.) 
^  Davis  ••  MoTgaa,  4  B.  &  C.  8.    (10  £ig.  C.  L.  26d.) 

<  WUkinsokn  v.  Oliveera,  1  Bing.  N.  C.  490     (27  Eng.  C.  L.  468.)    1  Scott,  461. 
Mkin  9.  Brook,  1  B.  &;  Ad.  124.    (20  Eng.  C.  L.  357.) 
'  Winiams  V.  Carwaidine,  4  B.  &  Ad.  621.    (24  Eng.  C.  L.  126.) 
Wflkmson  V.  Bjers,  1  Ad.  &  EU.  106.    (28  Eng.  C.  L.  48.) 
'P»Paiie,/..kll3. 
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eiifoioe,  by  restraining  the  plaintiff  firom  proceedmg  contrary 
to  the  terms  entered  4nto.^(  1 ) 
Assign-         The  assignment  of  a  debt,  even  of  an  micertain  amount, 
m^t  of  a  diie  £rom  a  third  person,  is  a  sufficient  consideration.^   So  is 
the  release  of  an  equity  of  reclemption.®     So  is  the  assignment 
GiTing  up  of  a  chose  in  action.'(2)    So  the  giving  up  a  suit  instituted  to 
^h"^^  ^   try  a  question  respecting  which  the  taw  was  doubtful,  there 
Uw  is     ^  being  contrary  decisions  on  the  point,  has  been  held  to  be  a 
doubtful,    sufficient  consideration  for  a  promise  to  pay  a  stipulated 
sum.*(3)    Where  stock  belonging  to  the  plaintiffii  was  trans- 
ferred under  a  forged  power  of  attorney,  and  the  bank  offered 
to  replace  the  stock  if  the  plaintiffs  would  first  prove  the 
amoimt  under  a  commission  of  bankruptcy  issued  against  the 
firm  of  which  the  forger  was  a  member,  and  the  plaintiffs  sub- 
sequently received  a  dividend,  and  engaged  to  tender  proof  of 
their  demand  under  the  commi^on;  held,  that  as  it  was  a 

•  31      question  of  great  difficulty  at  the  *tiroe  that  the  offer  was  made, 

whether  the  bank  was  liable  to  make  good  the  loss,  the  en- 
gagement of  the  bank  to  replace  the  stock  without  any  litiga- 
tion, was  a  sufficient  consideraticMi  to  support  a  promise  by 
the  plaintifiis,  that  they  would  endeavor  to  enforce  their  demand 
before  the  commisnon,  and  that  the  plaintiffs  could  not  sue  the 
bank  until  they  had  performed  their  promise/  An  occupier  of 
lands  having  been  sued  with  others  by  the  vicar  for  tithes,  gave 
up  the  occupation,  and  quitted  the  parish  during  the  progress 
of  the  suit;  upon  which  the  defendant,  a  landholder  in  the  pa- 
Promise    rish,  undertook  to  indemnify  him  from  all  costs  if  he  would 
toindem-  permit  the  defendant  to  defend  the  suit  in  his  name;  held,  a 
^*         sufficient  consideration  for  the  defendant's  promise.' 

2. — Forbearance.']  Forbearance  of  a  suit  for  a  well  founded 
claim,  is  a  sufficient  consideration  to  support  a  promise. 
Where  a  receiver  appointed  by  the  Court  of  Chancery 
Glfiiig      brought  an  action  against  jB.,  for  a  debt  due  to  i^.,  whose 
<iine*        estate  he  was  empowered  to  collect,  and  the  defendant  in  con- 
sideration that  he  would  give  /*.<time  for  payment,  promised  to 
pay  him  in  case  of  jP.'s  default;  held,  on  a  motion  in  arrest  of 

•  Per  Litdedale,  J.,  id.  lid,  dubiUmU  tamen  Patteson,  J. 

^  Mouldsdale  «.  Birchall,  3  Bl.  830.  «  Thorpe  v.  Thorpe,  1  Lord  Raym.  663. 

<  Per  Bayley,  J.,  in  Price  v.  Seaman,  4  B.  &  C.  538.    (10  Eng.  C.  L.  401.) 

•  Longridge  v,  Dorville,  5  B.  &  A.  117.    (7  Eng.  C.  L.  43.) 

f  Stracey  v.  The  Bank  of  England,  6  Bing.  754.    (19  Eng.  O.  L.  934.)    4  M.  &  P. 
639. 
I  Adams  «.  Dansey,  6  Bing.  506.    (19  Eng.  C.  L.  149.) 

(1)  (A  mere  agreement  to  accept  less  than  the  real  debt  is  a  nudwm  jMctosi.  OiUer  t. 
JKersAner,  4  OiH  &  Johns.  305.  A  partial  payment  of  a  debt  doe  is  no  ofinsideralioa  for  a 
promise  to  wait  for  the  residue  anoUier  year.    JMoson  ▼.  Peters,  4  Verm.  101.) 

(3)  {JUrnan  ▼.  Jdekson,  5  Peters,  580.  Hind  v.  HddsHp.  3  Watts,  104.  Afoor  ▼.  Wright, 
I  Verm.  57.  Bueklin  v.  Ward,  7  Verm.  195.  Assumpsit  will  not  lie  by  tlie  assignee  of  a 
bond,  except  on  an  express  promise.  Recognition  of  bb  right  is  not  sufficient  Vuboii  r. 
DmUUeday,  9  Wend.  317.) 

(3)  {Brown  t.  SHoan,  6  Watts,  431.) 
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jodgmenty a  mfficMDt  ommdemtian;  fnr the  pkintiff  as  receiver 
had  authority  to  forbear  prooeediogs  against  the  debtor,  aod  it 
▼as  a  Gontzact  from  which  he  might  inciir  a  detriment.    By 
giving  time  die  plaintiff  inclined  a  responBibihty,  and  that  was 
a  sufficient  detriment  to  form  a  consideration  for  a  promise.* 
So  a  forbearaiBce  by  the  plaintiff  at  the  de£»idant'8  request 
to  enforce  a  fieri  fadoM  against  the  goods  of  a  third  person,  for  Not  to  en- 
60/.  has  b^n  hoUen  to  be  a  valid  consideratum  for  the  force  a^ 
defendant's  promise  to  pay  the  plaintiff  107/.  in  seven  days,  ^fo^^* 
Per  Lord  Tenterden,  C.  J.,  ^  if  the  inconvenience  of  an  execu- 
tion against  those  goods,  at  the  time  in  question,  was  so  great 
that  the  defendant  thought  it  proper  to  buy  it  off  at  such 
an  expense,  I  do  not  see  that  the  consideration  is  insufficient 
*ibr  the  promise,  though  perhaps  the  plaintiff  might  not  be      'as 
entitled  to  recover  to  the  iiiU  extent  of  107/.'^^ 

Where  a  derk,  employed  by  the  administrator  of  a  debtor, 
gave  an  undertaking  to  a  creditor  of  the  deceased,  to  fumisl^ 
money  to  meet  an  acceptance,  which  the  creditor  had  given 
in  furthnanoe  of  an  accommodation  arrangement  for  delaying 
payment  in  hope  that  funds  may  be  forthcoming;  held,  that  he 
was  liable,  on  such  undertaking,  though  he  had  not  received 
fiinds  applicable  to  Ae  discharge  of  tfa^  debt* 

It  is  not  necessary  that  the  forbearance  diould  extend  to  an 
tntirt  discharge  of  proceedings;  nor  is  it  material  whether 
the  proceedings  to  be  forborne  hEive  been  commenced  or  not,  or 
are  at  law,  or  in  equity.*^  Desisting  from  further  complaint 
before  a  justice  of  the  peace.®  So  forbearing  to  proceed  on  a 
^pia9  utiegatum/is  a  good  consideration.  Forbearance  to 
sue  for  a  little  time,'  or  for  some  time,''  is  not  sufficient;  but  for- 
bearance for  a  limited  period  with  power  to  continue  it,  if  the 
debt  be  not  then  paid,  is  sufficient.  Wh^re  the  declaration 
stated  the  consideration  to  be  an  agreement  for  forbearance, 
(not  showing  for  what  time,)  and  there  was  an  averment  that 
the  plaintiff  forbore  for  a  long  time;  held,  on  a  motion  in  arrest  For  what 
of  jndgment  to  be  sufficient,  for  it  shall  be  intended  that  the  time, 
plaintiff  agreed  to  forbear  for  a  convenient  or  reasonable  time, 
and  that  is  a  sufficient  consideration.^,!)  An  agreement  to 
fi^e  np  and  to  forbear  to  sell  the  goods  of  a  third  person,  against 
which  the  plaintiff  held  a  bill  of  sale  for  a  debt,  is  a  sufficient 
consideration^ 

'  WiUattB  «.  Kennedy,  8  Bing.  6.    (31  Eog.  C.  L.  200.) 

I^Smith  9.  Algar,  1  B.  &  Ad.  603.  (20  Engr.  C.  L.  452.)  See  also  Pollin  v.  Stokes, 

•  Maud  V,  Waterhouae,  2  C.  &  P.  679.    (12  Eng.  C.  L.  273. J 
^  Scott  V.  Stephenson,  1  Lev  71.  Poollj  «.  Gilberd,  2  Balstr.  41.  Parker  v.  Leigh, 
8Stwk.229.    (3  Eng.  C.  L.  327.)    Ch.  Con.  31. 

*Rippon  9.  Norton,  Cro.  Eliz.  881.  '  Jennings  v.  Harlej,  id,  909. 

>  1  Roll.  Ab.  23.  »  Id.  pi.  26. 

I  Mapes  V.  Sidney,  Cro.  Jac.  683.    See  Baker  v.  Jacob,  1  Bolst.  41. 

i  Banell  •.  Trassell,  4  Taunt.  1 17. 

^(1)  {SidweU  Y.  £!mii«,  1  Peona.  385.    LomdaU  y.  Brdwv,  4  Wash.  C.  0. 14a    Downing  v. 
M  5  Sawle,  69.) 
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ForbesT- 
anee  to 
sue  on  a 
cognoTit 


If  the  declaration  omit  to  state  to  wh6m  forbearance  "was 
giren,  it  will  be  bad  or  demurrer,*  but  the  omission  will  be 
*cured  by  verdict;^  for  it  might  be  presumed  that  the  plaintiff 
had  proved  at  the  trial,  that  there  was  somebody  who  could 
have  been  sued,in\iupport  of  the  averment,  ^  that  the  plaintiff 
did  forbear/'  Where  the  declaration  stated  that  the  plaintiff  at 
the  request  of  the  defendant  taould  consent  to  suspend  pro- 
ceedings against  t^.,  on  a  cognovit,  defendant  promised  to  pay 
SO/,  on  account  of  the  debt,  (for  which  the  cognovit  was  given) 
on  the  1st  of  April  then  next    Averment  that  the  plaintiff  did 
suspend  proceedings  on  the  cognovit; — at  the  trial  the  plaintiff 
proved  the  following  agreement  in  writing.    ^  Mr.  R.,''  (the 
plaintiff,)  <^  having  at  my  request  consented  to  suspend  pro- 
ceeding against  t^.,  I  do  hereby  in  consideration  thereof,  per- 
sonally promise  to  pay  30/.  on  account  of  the  debt,  on  the  1st 
day  of  April.''    Held,  that  as  the  request  must  have  preceded 
the  consent  to  suspend  proceedings,  the  contract  might  be  de- 
clared on  as  executory;  and,  consequently,  that  there  was  not 
any  variance.    Secondly;  that,  though  forbearance  to  sue  for 
any  definite  time  was  not  alleged,  the  consideration  for  the  pro- 
mise was  sufficient,  because  it  must  be  taken  as  a  consent  to 
suspend  proceedings,  at  least  until  the  1st  of  April.    Thirdly, 
that  after  verdict  tibe  averment  that,  ^  plaintiff  had  suspended 
proceedings,"  was  sufficient,  without  specifying  for  v^hat  period, 
because  it  must  be  taken  after  verdict,  that  he  had  suspended 
the  proceedings,  either  for  a  time  required  by  law,  or  for  a 
definite  or  reasonable  time.® 
Where  the      But  forbearance  of  suit  against  a  party  who  is  not  liable  to 
the  demand,  either  in  law,  or  in  equity,  is  not  a  sufficient  consi- 
deration, as  where  an  heir  promised  te  pay  a  bond  debt  of  his 
ancestor's  in  consideration  of  forbearance,  the  court  held  on  a 
motion  in  arrest  of  judgment,  that  an  action  was  not  maintain- 
able on  the  promise,  as  it  did  not  appear  that  the  ancestor  bad 
bound  himself  and  his  heirsj  by  the  bond,  and  as  the  heir  was 
not  expressly  named,  he  was  not  liable.^    If  «^.  be  illegally 
arrested  by  B.  for  a  debt,  a  promise  by  C  to  pay  the  debt, 
in  consideration  of  i ^leasing  A.  out  of  custody,  is  void;  but 
where  the  declaration  against  C.  on  such  a  promise  stated  that 
^wf.  was  arrested,  &c,  by  virtue  of  a  writ  duly  issued,  &c., 
the  court  said  that  they  must  intend  after  verdict,  that  the 
arrest  was  legal.®    So  where  a  married  woman  gave  a  promis- 
sory note  as  a  feme  sole,  and  after  her  husband's  death  in 
consideration  of  forbearance,  promised  to  pay  it;  held  not 
sufficient;  for  forbearance,  where  originally  there  was  no  cause 
of  action  is  no  consideration  to  raise  assumpsit''  i 


party  is 
not  liable. 
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•  Jones  V.  Ashbornham,  4  Eastf  455.  ^  Marshall  v.  BiTkenshaw,  1  N.  R.  172. 
«  Payne  v.  Wilson,  7  B.  &;  C.  433.    (14  Eng.  C;  L.  69.) 

•  Barber  «.  Fox,  3  Saund.  135.    Hunt  v.  Swain,  1  Lev.  165.   Tooley  v.  Windham, 
Cro.  Eliz.  306. 

•  Atkinson  v,  Settiee,  WUles,  489. 

f  Lloyd  V.  Lee,  1  Stra.  94.   Fabian  v.  Plant,  I  Show.  188.   S.  N.  P.  59.  pori^  36. 
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3.— Jfiirii/  oUigatwnS\  When  a  man  is  tinder  a  moral  obli- 
eatioD,  which  no  court  of  law  or  equity  can  enforce,  and 
promises,  the  honesty  and  rectituck  of  the  thing  is  a  considera*  , 
tioa  which  will  support  his  promise.    As  if  a  man  promises  to 
pay  a  just  debt,  the  recovery  of  which  is  barred  by  the  statute 
of  limitations;*  or  if  a  man  after  he  comes  of  age  promises  to 
pay  a  meritorious  debt  contracted  during  his  minority,  but 
iK)t  for  necessaries;^  or  if  a  bankrupt  in  affluent  circumstances 
after  his  certifk^ate  promises  to  pay  the  whole  of  his  debts.*(l) 
In  sQch  and  in  many  other  instances,  the  promise  gives  a  com- 
polsory  remedy.^    Where  a  married  woman  having  an  estate  Promise 
settled  to  her  separate  use,  gave  a  bond  for  repayment  by  her  ^  JP*7  * 
executors,  of  money  advan^  at  /ler  reguuif  on  security  of  ^®5l?h 
'that  bond,  to  her  son-in-law;  after  her  husband's  decease  she  ^^mani^ 
gave  a  promise  in  writing  that  her  executors  should  settle  the  womsn. 
bond;  held,  that  there  was  a  sufficient  moral  obligation  to     *35 
support  the  promise,  and  that  her  executors  were  liable 
thereon.' 

But  m  a  modem  case  where  a  butcher  supplied  a  married 
woman  with  meat,  for  her  own  use,  in  the  absence  of  her  hus- 
band, and  aifter  the  decease  of  the  husband,  she  promised  to 
pay  for  it,  when  of  ability;  the  declaration  alleged  that  the  pro- 
mise was  in  consideration  of  goods  supplied  to  Aer,  which  in 
law  imported  that  she  was  originally  the  debtor;  whdreas  ihe 
husband  was  the  party  liable;  the  court  held  the  variance  to 
be  fatal.  Lord  Tenterden  observed,  that  this  case  was  distin- 
guishable from  Lee  v.  Muggeridge,  inasmuch  as  in  the  latter, 
all  the  circumstances  which  showed  that  the  money  was,  in 
coQscience,  due  from  the  defendant,  were  correctly  set  forth  in 
~  '  t~    "'    111  III  —     II.  ■■■  1 1 . ■■  »— ^^^ 

*Bot  tmh  promise  must  be  in  writing,  9  Geo.  IV,  c.  14.  See  /Nwf,  lAmikdien^ 
^Uii(ei0^.<*lt  mast  also  be  imeqmTocal.  Briffstocke  o.  Smith,  1  C.  &  M.  483.  And 
i  coiulitioDal  it  mnet  be  so  declared  on,  and  the  plaintiff  miut  show  tlie  condition 
MrfonDod.  Tanner  v.  Smart,  6  B.  &  C.  603.  (13  Eng.  C.  L.  873.)  And  it  has 
wra  held,  that  the  defendant  cannot  be  arrested  on  such  a  promise.  Wilson  e.  Kemp, 
« X.  4t  8.  595. 

^  The  general  role  appears  to  be,  that  a  contract  made  by  an  infant,  for  his  benefit, 
(dioQgh  not  for  necessaries,)  is  voidable  only,  and  not  void;  and  if,  after  obtaining 
^  majority,  he  ratifies  such  contract,  or  promises  to  perform  it,  it  is  binding  on  him. 
2cHKh  9.  Paisons,  3  Burr.  1805.  Gihbs  v.  Merrill,  3  Taunt.  313.  Southerton  v.  Whit- 
loek,9  Stia.  690.  Co.  Litt.  3.  a.  But  by  9  G.  IV,  c.  14,  s.  6,  such  promise  must  be 
Q  vnting  and  signed  by  the  party.    See  Mant^  in  the  index. 

« Freeman  «.  i^nton,  Cowp.  544.  Brix  v.  Braham,  1  Bing.  381.  (8  £n^.  G.  L.  394.) 
%  6>  G.  IV,  c.  16,  s.  131.  Such  promise  to  be  binding  must  be  in  wnting.  But  a 
psnon  who  has  taken  the  benefit  of  the  insolvent  debtors' act,  is  not  liable  on  a  promise 
^m^  Afht  preriously  incurred.    See  Evans  v.  Williams,  1  C  &  M.  38. 

'Period  Mansfield,  0.  J.  in  Hawkes  v.  Saunders,  Cowp.  890.  1  C.  &  M.  38. 

« Lee  V.  Muggeridge,  5  Taunt.  36.  (1  Eng.  C.  L.  10.^  A  party  to  a  bill  of  ex- 
^ge  who  is  discharged  for  want  of  due  notice  of  its  dishonor,  is  liable  on  a  subse- 
!^t  promise  of  payment.  Rogers  v.  Stephens,  2  T.  R.  713.  Lundie  «.  Robertson, 
'  Silt,  S31.    Gibbon  v.  Coggon,  2  Campb.  168. 

(1)  (A  moral  obligattoa  is  available  ai  a  consideration  for  an  express  promise  in  those 
^''^  only  where  a  prior  legal  obligation  has  exteted,  which,  by  reason  of  some  statute  or 
«alAani  mle  of  Uw,  cannot  now  be  enforced.    Csslr  v.  BndUy^  7  Conn.  57.) 
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the  declaration.     '<  I  imiBt  alao  obsetre/'  said  \oi  lordship, 
<<  that  the  doctrine  that  a  moral  obligation  is  a  suffident  consi- 
deration for  a  subsequent  promise,  is  one  which  should  be  re* 
oeived  with  some  limitation.''* 
Usury.  Where  usurious  securities  for  a  loan  were  destroyed  by  mu- 

tual consent^  a  subsequent  promise  to  pay  the  principal  and 
legal  interest  was  held  to  be  binding.^    After  i^.  had  paid  the 
whole  of  a  demand  made  by  A,  part  of  which  was  due  to  C, 
B,  engaged  to  indemnify  «tf.  against  any  claims  by  C;  held  a 
Pastcoha-  sufficient  consideration.^    Past  cohabitation  is  a  sufficient  con- 
bitation.     sideration  for  a  promise  to  pay  a  female  money  for  her  support, 
if  the  promisor  had  been  her  seducer,  he  being  under  a  moral 
obligation  to  repair  the  injury  which  he  has  inflicted.'    A  bill 
drawn  in  (blvot  of  an  alien  enemy,  is  a  sufficient  consideration 
for  a  promise  made  in  time  of  peace,  to  pay  principal  and  in- 
terest*^ 
*S6  *If  •^  be  under  a  moral  obligation  to  do  a  thing,  and  B.  does 

it  without  his  request,  and  wf.  afterwards  promises  to  pay,  that 
ib  good;  therefore,  where  a  pauper  was  suddenly  taken  ill,  and 
Liability    an  apothecary  attended  her  without  the  previous  request  of 
of  oTei^     the  overseers,  and  afterwards  the  overseers  promised  to  pay,  it 
"^®"*        was  held  binding,  for  they  were  under  a  moral  obligation  to 

provide  fer  the  poor.' 
Lost  note.  If  a  party  to  a  bill  or  note  be  not  liable  thereon  to  a  creditor, 
in  consequence  of  such  creditor  to  whom  he  indorsed  it  for  a 
debt  having  lost  the  instrument,  a  promise  by  the  former  to 
pay  it,  is  not  founded  on  a  sufficient  moral  obligation  to  render 
him  liable  on  such  promise.^  So  where  a  manied  woman 
carrying  on  business  as  B.fefne  soie^  trader  in  the  city  of  Lon- 
don, purchased  of  the  plaintiff  articles  in  the  way  of  her  trade, 
and  softer  her  death  her  husband  promised  to  pay  for  them, 
held,  that  the  promise  was  not  bindmg,for  there  was  no  consi- 
deration as  the  husband  was  not  liable  for  such  articles.^ 

-Litdefieldo.  Shoe,  SB.  &Ad.  811.    (23  En^.  C.  L.  187.) 

k  Barnes  «•  Hedley,  2  Taunt.  184. 

«  Lord  Suffield  v.  iBruce,  2  Stark.  175.    (3  Enor.  C.  L.  301.) 

'  Gibson  v.  Dickie,  3  M.  &  Sel.  463.  But  if  he  be  not  the  sedncer  it  ia  otherwise. 
Binnbffton  v.  Wallis,  4  B.  &  A.  650.    (6  Eng.  C.  L.  554.) 

•  Duhamel  o.  Pickeiing,  2  Stark.  90.    ^3  Eag.  C.  L.  260.) 

'  Watson  v.  Turner,  B.  N.  P.  129.  This  case  may  be  supported  on  strict  legal 
principles  without  resorting  to  the  doctrine  of  moral  obligations.  Sel.  N.  P.  57.  n.; 
and  so  may  Lamb  «.  Bounce,  4  M.  &  S.  275;  and  Winpr  o.  Mill,  B.  &  A.  104,  which 
are  classed  under  this  head.  Id.  See  these  cases,  and  the  doctrine  of  moral  obligation 
ably  discussed  in  a  note  to  Wennall  «.  Abney,  3  Bos.  &  Pul.  247 ;  where  the  author, 
after  adverting  to  all  the  authorities,  comes  to  the  conclusion,  **  that  an  express  pro- 
mise can  only  reyive  a  precedent  ^od  consideration,  which  might  have  been  enforced 
at  law,  through  the  medium  of  an  implied  promise,  had  it  not  been  suspended  by  some 
positiTe  rule  of  law,  but  can  give  no  orinnal  right  of  action  if  the  obligation  on  which 
it  is  founded,  never  could  have  been  enforced  at  law,  thought  not  barred  by  any  legal 
maxim  or  statutory  provision." 

>  Davis  V.  Dodd,  4  Taunt.  602.  Per  Park,  J.,  Champion  o.  Terry,  7  Moor,  136. 
(6  Eng.  C.  L.  443.)    Hansard  v.  Robinson,  7  B.  &^  C.  90.    (14  Eng.  C.  L.  20.) 

h  FAian  v.  Plant,  1  Show.  X83* 


ssc  Y%]  TBS  GorasgnunoK.  S& 

4-^  puMed  eansukrotian.']    Where  a  caamdeimtion  is  When  the 
jssl  or  executed,  it  is  Dot  sofficieDt  to  support  a  safasequeot  pro-  coiisidetm- 
mise,  unless  th^  was  a  reqntsi  of  tbe  party  expressed  or  ^^^ 
implied  at  the  time  of  performing  the  coosideration ;  for  it  is  ^l^^ng^ 
not  reasooahle  that  one  man  should  do  another  a  kindness  and  Ve  a  prior 
theD  charge  him  with  a  recompense.(l)    This  would  be  oblig-  requesu 
lug  him  whether  he  would  or  not    Therefore,  where  A^s  ser* 
Tsmt  *was  arrested  in  London  for  a  trespass,  and  J.  S.j  who      *37 
knew  i^.,  hailed  him,  and  afterwards  Ji.  for  his  friendship  pro* 
mised  to  saTe  him  harmless,  and  J.  S.  comes  to  be  chaiged; 
heU,  that  this  is  no  consideration  to  ground  asmmpsUf  heeause 
tbe  bailing,  which  was  the  consideration,  was  past  and  execu- 
ted before.    But  it  had  been  otherwise  if  the  master  had  pre- 
Tioasly  requested  him  to  become  bail  for  his  servant^    But 
vhete  a  party  derives  a  benefit  firom  the  consideration  it  is  suf-  Unless  a 
ficient,  iMecause  equivalent  to  a  previous  assent;  as  wh^e  a  ^®".®^'* 
loan  pays  a  siim  of  money,  or  buys  some  goods  for  me  without  ^J^  j|[ 
my  knowledge  or  request,  and  afterwards  I  agree  to  the  pay- 
ment, or  receive  the  goods,  this  is  equivalent  to  a  previous  re- 
quest to  do  so.^(e)    On  the  same  principle,  a  promise,  even  in 
vxiting,  to  pay  a  debt  actually  incurred  by  a  third  person  is 
not  available,  if  there  be  no  new  consideration,  as  forbearance 
to  sue,  &c/    In  general,  when  the  defendant  has  derived  no 
bene  t  from  the  plaintiff's  acts,  the  prior  request  must  be  ex- 
pressly proved.*^ 

On  the  same  principle,  it  has  been  held,  that  the  husband  is  Liability 
Qot  liable  to  be  sued  alone  for  the  use  and  occupfition  of  his  ?^^^^ 
vife,  dum  sola^  as  it  cannot  be  said  that  die  occupied  at  his 
^uest,^  and  even  a  promise  by  the  husband  to  pay  the  debt 
of  his  wife,  contracted  before  marriage,  without  showing  any 
new  considjeration,  has  been  held  not  binding/(3)    So  where 
&  peisoQ  pays  money  to  another  on  my  account,  without  my 
truest,  auumpnt  will  not  lie  wi^out  an  express  promise  to 
VBpay  it;  for  I  may  have  a  good  reason  to  resist  the  payment 
of  the  money,  and  another  person  shall  not  pay  it  for  me,  whe-  p 
tbei  I  will  or  not.»(4 )    But  if  the  payment  made  by  the  plain-  by  ^^ 

tiff  be  compulsory,  the  law  raises  an  implied  promise  on  the  poisicm. 

'  1  Saimd.  364;  Hont  v.  Bate,  Dt.  373.  a.  But  if  it  had  been  laid  to  have  been 
done  at^e  defendant's  request,  it  should  seem  that  the  defendant's  receiying  the  sar- 
^affain,  and  taking  the  benefit  of  his  eenrice,  would  have  been  sufficient  evidence 
ot  nch  nquest,  «^  6.  ib.  5tfa.  £d. 

^^  <  1  Rdl.  Ab.  37.  «  Naish  v.  TaUock,  3  H.  Bl.  319. 

*  Richaidson  o.  Hall,  1  Brod.  &  Bing.  SO.    (5  Eng.  C.  L.  14.) 

f  Milehinaon  «.  Hewson,  7  T.  R.  848. 

'  Stokes  9.  Lewis,  1  T.  R.  30.    1  Saund.  364.  n. 

(V)  {Pw1:er  ▼.  Cnwtf,  6  Wdid,  647.) 

(^}  (If  one  accepts  or  knowingly  avails  himself  of  the  benefit  of  senrioes  done  lor  him  with- 
*at  his  authority  or  request,  he  shall  be  held  to  pay  a  reasonable  compensation  for  them. 
^  V.  Hermmi,  7  6reenfoaf,  118.    See  WMi  t.  WMk,  5  Obkn  437.) 

(3)  i<kH  ▼.  Womder,  5  Watts,  97.) 

U)  (TWaer  T.  4fr^^  i  GUI  &  Johns.  430.    BaUuMTtr.aughig,  ML  4S0.) 
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part  of  the  defendant  to  repay  Mm,  and  the  compnlsion  is  evi- 
*38  dence  of  the  reqaest,  as  ^'when  a  surety  is  compelled  to  pay  the 
whole  debt,  he  may  recover  it  from  the  principal  in  an  action 
of  assumpsit,  without  any  actual  request  or  promise  on  the 
part  of  the  plaintiff/ 

5. — t^  promise  without  a  reward  when  sufficient  J]  Though 
in  general  no  action  will  lie  on  a  promise  to  do  a  thing  witho^it 
recompense,  yet  where  there  is  a  delivery  of  money  or  chattels 
to  a  person  who  undertakes  to  do  something  respecting  them 
without  any  remuneration,  an  action  will  lie  on  his  bailment; 
The  mere  as  where  the  declaration  stated  that  the  plaintiff  being  indebted 
delivery  of  to  •/.  S.,  delivered  to  the  defendant  a  sum  of  money  to  the  in- 
aJv^^t  ^°^  ^^  '^^  should  pay  it  to  J,  S,  in  part  payment,  without 
considera-  ^^^Jj  ui  consideration  whereof  the  defendant  promised  so  to 
tion.         pay  it;  breach  that  the  defendant  had  not  paid  the  money; 
whereupon  J.  S.  had  sued  the  plaintiff  for  the  debt     On  a 
motion  in  arrest  of  jud^^ent,  after  verdict  for  the  plaintiff, 
it  was  objected,  that  there  was  not  any  consideration,  as  there 
was  no  allegation  that  the  plaintiff  so  delivered  the  money 
to  the  defendant  at  his  request;  but  the  court  held,  that  as 
the  defendant  accepted  the  money  to  deliver  it,  it  was  a  good 
consideration  to  charge  him  >    So  where  the  plaintiff  delivered 
to  the  defendant,  a  coffee-house  keeper,  a  sum  of  money  in 
order  to  take  up  a  bill  of  exchange  with  it,  and  the  defendant 
put  it  in  his  cash-box  in  the  tap-room,  from  which  it  was 
stolen ,  it  was  held,  that  though  the  defendant  was  not  to  receive 
any  reward,  he  washable  in  assumpsit  for  the  money;  the  jury 
having  found  that  he  was  guilty  of  gross  negligence^    So 
where  the  declaration  stated  that  the  plaintiff  had  retained  the 
defendant  at  his  request  to  lay  out  900/.  on  the  purchase  of  an 
annuity;  that  the  defendant  promised  to  use  due  care  to  lay  out 
*3d      the  money  securely,  that  the  plaintiff  *confiduig,  &c.,  delivered 
the  money  to  the  defendant  for  that  purpose;  on  error  after 
verdict  for  the  plaintiff,  the  court  held  that  the  mere  delivery 
of  the  money  J  was  a  sufficient  consideration  for  the  promise.' 
Where  the  declaration  alleged  that  the  plaintiff  paid  into  the 
banking  house  of  the  defendants,  in  London,  a  sum  of  money 
in  order  that  the  defendant  might  cause  the  same  to  be  paid 


•  TouBsaint «.  Martinnant,  3  T.  R.  100.    1  Sannd.  264.  n.  5th  Ed.    A  previoas  re* 

2 nest  is  neceesaiy  only  in  cases  of  eonaideration  execated  and  passed.    Per  Parice, 
L,  in  Kinff  o.  Sears.  3  C.  M.  &;  R«  48.    1  Gale,  343. 

^  Wheatley  «•  Low,  Cro.  Jac.  667,  recognised  and  acted  upon  by  Lord  Raymond, 
in  Coggs  V,  Barnard,  3  Ld.  Raym.  909. 

«  Doorman  o.  Jenkins,  3  Ad.  &  £11.  356.  (39  Eng.  C.  L.  80.)  4  N.  &;  M.  170. 
A{bailee  without  reward  is  not  liable,  nnleaa  he  be  ffailty  of  gron  negUgenee^  which 
the  court  considered  in  ikiB  cok,  to  be  a  question  of  fact  for  the  jury. 

*  Whitehead  v.  Gretham,  3  Bing.  464.  (9  Eng.  C.  L.  483.)  10  Moore,  183. 
ll'Clel.  &  Y.  305.  The  defendant,  howerer,  in  such  a  case  is  not  liable  if  he  act 
honestly  and  be  not  ffuilty  of  gross  and  culpable  negligence.  Dartnall  v.  Howard, 
4  B.  &  C.  346,  (10  &g.  C.  L.  361,)  pott.    Elsee  o.  Gatwaxd,  6  T.  R.  143. 
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ate  certain  time  then  agreed  upon,  to  the  order  of  the  plaintiff, 
at  M,  a|id  in  consideration  of  the  premises^  the  defendants 
promised  tiiat  they  would  cause  the  same  to  be  paid,  &c.; 
held,  that  the  consideration  was  sufficient  to  suppdrt  the  pro- 
mises; for  placing  the  money  in  the  hands  of  the  defendants, 
)Fas  a  detriment  to  the  plainti£  It  was  an  absolute  under- 
taking on  behalf  of  the  d^endants  to  pay  the  money  at  N.j 
the  declaration,  therefore,  was  sufficient  without  alleging  that 
the  money  was  left  with  the  defendants  at  their  request.^ 

^^-'Per/ormafice  of  a  duty.']    The  performance  of  a  duty . 
is  Dot  a  sufficient  consideration  for  a  promise;  as  where  a 
bailif  declared  that  having  arrested  one  &,  and  in  considera- 
tioQ  that  he  would  take  the  defendant  and  another  as  bail  for 
£,  the  defendant  promised  to  pay  him  six  guineas,  for  which 
this  action  was  brought;  held  not  maintainable,  it  being  a 
bailif 's  duty  to  take  proper  bail  without  any  recompense  or 
reward  whatever.'*(l)     So  an  action  will  not  lie  upon  an  ex-  Seamen 
press  promise  to  pay  a  seaman  extra  wag^s,  in  consideration  ^  not  en- 
that  te  will  exert  himself  in  an  extraordinary  manner  for  the  ^^^  ^ 
preser?ation  of  the  ship,  for  it  is  his  duty  to  exert  himself  to  waffes  for 
the  utmost  in  the  service  of  the  ship.^     So  where,  in  the  extraordi- 
course  of  the  voyage,  some  of  the  crew  deserted,  and  the  nary  exer- 
captain  promised  to  divide  the  wages  that  would  become  due  ^^"^* 
to  them,  among  the  remainder;  held,  that  it*  was  a  promise      *4o 
without  a  consideration,  for  in  such  an  emergency  it  was  the 
dtity  of  the  remainder,  by  the  terms  of  the  original  contract,  to 
eiert  themselves  for  the  preservation  of  the  ship."^    So  where 
au  attorney  attended  pursuant  to  a  subpoena,  to  give  evidence 
at  a  trial,  and  brought  an  action  for  remuneration.  Lord  Ten- 
terden  said, « If  it  be  a  duty  imposed  by  law  upon  a  party  A  witness 
regularly  subpoenaed,  to  attend  from  time  to  time  to  give  his  if  not  en- 
evideoce,  then  a  promise  to  give  him  remuneration  for  loss  ^^®^  *^ 
of  time  incurred  in  such  attendance,  is  a  promise  without  con-  nation  for 
sideration.    We  think  that  such  a  duty  is  imposed  by  law,  and  loss  of 
^^  are  all  of  opinion  that  a  party  cannot  maintain  an  action  time, 
for  compensation  for  loss  oi  time  in  attending  a  trial  as  a 
witness."*  . 
"^  '  

'  ShOlibeer  v.  Glyn,  3  M.  «c  W.  143. 

^  Stotesbnry  v.  Smith,  2  Bmr.  924.  See  also  Bridge  v.  Gage,  Cro.  Jao.  103.  Morris 
r.  Bordett,  1  Campb.  218. 

« Harris  ».  Watson,  Peakoi  79. 

'  Stilk  V.  M jrick,  2  Campb.  317.  But  if  a  passenger  lends  assistance  under  sach 
^^u^omstances,  a  subsequent  promise  by  the  captain  to  remunerate  him,  is  a  good  con- 
sideraaon.    Newman  v.  Walters,  3  Bos.  &  P.  612. 

•CoUinsB.  Godefroy,  IB.  &Ad.  950.  (20  Eng.  C.  L.  514.)  Willis  v.  Peckhara, 
I B.  &  B.  515.  (5  Eng.  C.  L.  171.)  S.  P.  But  allowance  may  be  made  in  costs  for 
loss  of  time  to  a  foreign  witness,  who  is  not  accessible  by  subpoena,  and  refuses  to 

^1)  (But  where  the  officer  on  the  promMc  of  an  extra  reward  uses  extraordinary  efforto, 
held  m-iiotainable,  HaUh  t.  Ifann,  9  Wend.  2u2.) 

VoK.  L— 3 


40  AssirMFSiT*  [chap.  I. 

7. — Impossible  considerationJ]  A  consideration  is  insuffi- 
cient if  the  party  from  whom  it  moved,  has  it  not  in  his  power 
in  fact,  or  in  law,  to  carry  it  into  effect;*  as  where  the  plaintiff 
declared,  that  being  bailiff  to  J,  S,  the  defendant  in  considera- 
tion ihai  he  would  discharge  him  of  20/.  due  to  «A  S.  pro- 
mised, &c.;  held  insufficient,  for  the  plaintiff  could  not  dis- 
charge a  debt  due  to  his  master.^  Where  the  declaration  stated 
that  by  agreement  between  the  plaintiff  and  G.,  the  plaintiff 
agreed  to  sell  and  deliver  to  &•  a  lace  machine  for  220/.,  to 
be  paid  by  weekly  instalments,  which  were  to  be  paid  to  the 
defendant,  as  trustee  for  the  plaintiff;  and  incaseof  any  default 
the  plaintiff  was  to  have  bad^  the  machine,  and  in  considera- 
tion of  the  premises,  the  defendant  promised  to  take  the  ma- 
chine and  pay  the  balance,  should  there  be  any  default  by  6.; 
held,  that  the  promise  was  nudum  pactum^  and  therefore  void 
*41  — ^the  declaration  did  not  show  that  it  was  *in  the  plaintiff's 
power  to  deliver  the  machine,  or  that  he  had  ever  got  it  back 
from  the  vendor.® 

8. — Consideration  bad  in  part,]    A  consideration  may  be 

bad  in  part  and  good  for  the  remainder;   but   if  any  part 

of  the  consideration  be  illegal^  it  taints  the  whole  transaction, 

and  there  is  no  distinction  between  considerations  void  by 

.  statute,  and  such  as  are  void  at  common  law.' 

Where  two  considerations  are  alleged,  the  one  good  and 
sufficient,  the  other  idle  and  vain;  if  that  which  is  good  be 
proved,  it  sufficeth;  and  though  he  fail  in  the  proof  of  the 
other,  it  is  not  material,  because  it  was  in  vain  to  allege  it; 
Several      but  if  both  be  good,  both  must  be  proved.^(l)    Though  three 
eonfliderar  considerations  may  be  stated  for  a  promise,  and  one  of  them 
uons.        j3^  Jq  f^^^  nothing,  if  the  others  are  a  good  consideration  the 
promise  is^binding.^    Where  a  promise  rests  on   two  con- 
siderations, one  of  which  is  impossible  or  unintelligible,  you 
may  reject  the  impossible  or  unintelligible,  and  resort  to  that 
which  is  possible  and  plain;  but  if  part  of  the  consideration 
is  illegal  the  contract  is  void.'    If  an  agreement  be  in  the 

attend  without  compensation.    Lonergan  v.  Royal  Exchange  Assaiance  Co.,  7  Bing. 
729.    (20  Eng.  C.  L.  308.) 

•  Per  Curiam^  in  Nerot  v.  Wallace,  3  T.  R.  22. 
^  Hairey  «.  Gibbons,  2  Lev.  161. 

«  Bates  V.  Gort,  2  6.  &  C.  474.    (9  Eng.  C.  L.  150.)    3  D.  &  R.  676. 

•  Per  Tyndal,  0.  J.,  in  Shackell  «.  Rosier,  2  Bing.  N.  0.  646,  (29  Eng.  C.  L.  443,) 
ante^  23. 

•  Boll.  N.  S.  147.   Crisn  v.  Gamel,'Cro.  Jac.  128. 

'  Per  Lord  Abinger,  and  Parke,  B.,  in  King  «.  Sears,  1  Gale,  243.  2  C.  M.  & 
R.  48. 

s  Per  Tyndal,  C.  J.,  in  Shackell  o.  Rosier,  2  Bing.  N.  C.  646.  Waite  9.  Jones,  1 
Hodg.  166.  Featherstone  e.  Hutchinson,  Cro.  Eliz.  199.  Scott  «.  Gillmore,  3  Taunt. 
226,  anttj  10.    Bridge  v.  Cage,  Cro.  Jac.  103.  Morris  v.  Chapman,  Sir  T.  Jones,  24. 

(1)  (See  Pari9h  t.  Stone,  14  Pick.  19a  Lomi$  t.  NtwhaU,  15  Pick.  159.  S^hetUr  y. 
Qimrd,  4  Rawle,  185.) 
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ahemative,  and  one  branch  of  the  alternative  cannot  by  law 
be  perfom^,  the  party  is  bound  to  perform  the  other.* 

But  if  promises  be  entire,  and  part  ie  void  for. want  of 
writing,  pursuant  to  the  statute  of  frauds,  they  are  void  alto* 
gether;  as  where  •^.  being  indebted  to  the  plaintiff  for  half-a  Wheo  the 
yearns  rent  of  a  farm,  due  on  the  25th  of  March,  the  defendant,  promise  is 
an  auctioneer,  being  about  to  sell  .^.'s  goods  in  August,  the  ^^^"^' 
plaintiff  came  to  distrain  for  his  rent,  when  the  defendant  in 
consideration  that  he  would  not  distrain,  verbally  promised  to 
pay  him  not  only  the  rent  then  due,  but  the  rent  that  would 
'become  due   at  the  Michaelmas  following;   held,  that  the      *A% 
promise  to  pay  the  accruing  rent,  was  within  the  statute  of 
fraad,  and  therefore  void,  and  that  the  promise  being  entire, 
and  in  the  commencement  void  in  part,  was  void  altogther ,  and 
that  the  plaintiff  could  not  recover  from  the  defendant  the  rent 
due  on  the  25th  of  March> 

9. — The  consideration  mu9i  move  from  the  plaintiff,']  As  A  stranger 
where  .tf.,  being  severally  indebted  to  B,  and  C,  and  hav-  ^  the  con- 
ing a  debt  due  to  him  from  //,  C,  in  consideration  that  v*.  "deraiion 
would  permit  him  to  sue  D.  in  his  name,  promised  to  pay  "^^  '•" 
A  the  debt  which  ^.  owed  to  him,  held,  that  though  C,  re- 
covered the  debt  from  />.,  B,  could  not  maintain  an  action 
against  C  on  the  promise,  for  he  was  a  stranger  to  the  consider-  • 
ation,  and  did  nothing  of  trouble  to  himself  or  of  benefit  to  C« 
So  where  the  declaration  aUeged  that '  Ji,  was  indebted  to 
£.,the  plaintiff,  and  that  it  was  a^ed  between  A.  and  C.  that 
C.  should  pay  that  debt,  and  that «/?.  should  make  to  him  a  title 
to  a  house;  averment,  that  Ji,  was  always  ready  to  perform  his 
part  of  the  agreement,  and  that  C.  in  consideration  thereof, 
promised  to  pay  the  plaintiff;  held,  that  B.  could  not  maintain 
an  action  against  C,  because  he  was  a  stranger  to  the  con- 
tract'(l)  ^  where  the  declaration  stated  that  W.  owed  the 
plaintiff  13/.,  and  that,  in  consideration  thereof,  and  that  W, 
had  promised  the  defendant  to  work  for  him  at  certain  wages 
and  leave  the  amount  of  his  earnings  in  his  hands,  the  defend- 
ant undertook  to  pay  the  plaintiff  the  said  sum  of  13/.,  aver- 
inent,  that  W,  performed  his  part  of  the  agreement  After 
verdict  for  the  plaintiff,  the  court  held,  on  a  motion  in  arrest  of 
jodgment,  that  the  declaration  could  not  be  supported,  as  it 
did  not  ^ow  any  privity  between  the  plaintiff  and  defend- 
ant; there  was  no  consideration  for  the  promise  moving  from 
the  former  to  the  latter;  the  case  was  precisely  like  Crow  v. 
Rogers.* 

'  Sterene  «.  Wehb,  7  C.  &  P.  60. 

^Thomas  v.  Williams,  10  B.  &  C.  664.   (91  Eng.  C.  L.  143.)    Chater  v.  Beckel, 
7  T.  R.  901.  S.  P.  Levington  «.  Clarke,  2  Vent.  8§3. 
( BoQTne  9.  Mason,  1  Vent.  6.    B.  N.  P.  134.  «  Crow  v.  Rogere,  1  Str.  598. 

*  Price  V.  Easton,  4  B.  &  Ad.  433.    (34  Eng.  C.  L.  96.)    1  Nev.  &  M.  303. 

(1)  (JMbrrit  T.  IMbfy,  6  Wattm  343.) 
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A  promise      *But  where  a  tenant  in  fee  simple  being  about  to  cut  down 
to  the  fa-   timber  for  his  daughter's  portion,  the  defendant,  his  heir  at 
Se  dauffh^  law,  in  consideration  of  his  forbearing  so  to  do,  promised  the 
ter,  when'  father  to  pay  a  sum  of  money  to  the  daughter;  in  an  action  by 
good.        the  daughter's  husband  for  the  sum  which  the  defendant  so 
promised,  it  was  objected  that  the  daughter  was  not  privy  to 
the  contract,  the  promise  was  made  to  the  father;  but  the  court 
held  that  there  was  a  privity  in  blood,  that  the  consideration 
and  promise  to  the  father  might  well  extend  to  the  children. 
The  defendant  derived  a  benefit  from  the  contract,  and  the 
Whennot-  daughter  lost  her  portion  by  that  means.*    Yet,  where  the  son 
promised  the  father  that,  in  consideration  that  he  would  sur- 
render a  copyhold  to  him  he  would  pay  a  certain  sum  to  his 
sister,  for  which  she  brought  an  action ;  held,  that  it  would  lie 
for  none  but  the  father;  for  where  the  party  to  whom  the  pro- 
mise is  to  be  performed  is  not  concerned  in  the  meritorious 
Considei^  cause  of  it  he  cannot  bring  the  action.^    Where  money  was 
ation  mo-  paid  to  the  defendant  by  a  third  party  for  the  use  of  the  plaintiff, 
▼ing  from  j^jj^  ^j^^  defendant  admitted  that  he  had  received  it  for  the  use 
^  ag6°     of  ^jjg  plaintiff,  it  was  held,  that  the  party  paying  the  money 
might  be  considered  as  the  agent  of  the  plaintiff,  so  that  the 
consideration  would  move  indirectly  firom  the  plaintiff,  and 
support  an  action  for  money  had  and  received.^ 


SECTION  vn. 

ASSUMPSIT  IS  EITHER  SPECIAL  OR  GENERAL. 

Where  thecontract  is  founded  on  an  executory  consideration, 
or  on  a  consideration  of  forbearance,  or  of  mutu^il  promises,  or 
on  a  legal  liability  without  an  express  promise,  the  plaintiff 
«44      ^should  declare  specially.    But  where  the  consideration  is  ex- 
ecuted and  the  contract  is  for  the  payment  of  money,  the  gene- 
Special      ral  form  of  indebitatus  assumpsit  will  lie.    ^'  I  have  always 
asBumpsit  imderstood,''  said  Tyndal,  C.  J., "  the  distinction  as  to  the  obli- 
gation to  sue  on  the  special  contract  rather  than  on  the  general 
count  to  be,  that  where  at  the  time  of  the  payment,  any  thing 
remains  to  be  done  under  the  contract,  of  which  the  plaintiff 
must  show  performance,  the  action  should  be  on  the  special 
contract;  but  where  all  has  been  done,  and  the  plsdntiff  has 

«  Dntton  &  Ux.  o,  Poole,  2  Lev.  310.  Affinned  in  error  in  the  Exchequer  chamber. 
Sir  T.  Ray,  303. 

b  Pine  «.  Morris,  B.  N.  P.  134. 

^  Lilley  «.  Havs,  1  N.  &  ^®^«  ^^*  ^^  Williams  «.  Everett,  14  East,  583,  poti. 
Wedlake  «.  Hurley,  1  C.  &  J.  83,  jmw/.  In  these  cases,  however,  the  defendants  did 
noi  conatfU  to  hold  the  money  for  the  use  of  the  plaintiffs. 
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only  to  prove  the  pa3nneDt  of  the  money,  then  he  may  sue  on 
the  general  coimt"*(l) 

Upon  all  contracts  for  work  to  be  done  in  a  particular  way, 
or  at  particular  times,  or  for  goods  sold,  to  be  paid  for  or  de- 
livered at  particular  times,  after  the  work  has  been  done,  and 
the  goods  delivered,  the  plaintiff  may  resort  to  the  general 
count  for  work  and  labor,  or  for  goods  sold  and  delivered.^ 

It  may  be  laid  down  as  a  general  rule,  that  an  indebitatus 
assumpsit  will  not  lie  in  any  case  but  where  debt  will  lie.® 

The  common  counts  of  the  most  e^ensive  application  and  The  com- 
of  the  most  frequent  occurrence  being  "money  had  and  re-  ™®" 
ceived,'*  «  money  paid,''  «  goods  sold  and  delivered,"  "  work  ^^^^ 
and  labor,"  and  "  account  stated,"  we  shall  proceed  to  inquire 
in  what  cases  they  are  sustainable. 
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1.  When  it  will  lie  in  general. 

2.  Mofney  mast  hare  been  re- 
ceiyed  by  the  defendant  or 
hie  agent    .        .        .        .46 

3.  When  it  will  lie  against  a 
stakeholder         .        .        .48 

4.  When  against  an  agent       .  48 

5.  There  mnst  be  a  privity  of 
contract      .        .        .        .60 

6.  Assignment  of  debts  by  ar- 
laogement  •        •        •        .52 


PJLOK 

7.  Money  paid  nnder  a  mis- 
take of  iacts  or  of  law       .  54 

8.  — —  on  a  forged  in- 
stnunent  .        •        .        .68 

9.  __i.  on  failure  of 
consideration    .        .        .60 

10. .  Money  obtained  by  fraud  or 

duress      •        .        .        .63 
11.  .........  puid  on  2Q  illegal 

contract    •        •        •        •  ^% 


1. — When  it  will  lie  in  general']  In  general,  whenever  the 
defendant  has  received  money  which  is  the  property  of  the 
plaintiff,  and  which  the  defendant  is  obliged  by  the  ties  of  natu- 
ral justice  and  equity  to  refund,  it  may  be  recovered  from  him 
in  an  action  for  money  had  and  received  to  the  plaintiff's  uste.* 
This  form  of  action  has  been  of  late  years  extended  on  the 
principle  of  its  being  considered  like  a  bill  in  equity.  And 
therefore,  in  order  to  recover  on  a  count  for  money  had  and 
received,  the  plaintiff  must  show  that  he  has  equity  and  con- 

«  Per  Tyndal,  C.  J.,  in  Grissell  v,  Robinson,  3  Bing.  N.  C.  15. 

^  Per  Gaselee,  J.,  id.  17. 

*  Hard*s  case,  Salk.  23.  As  an  exception  to  this  rule,  the  common  count  will  lie, 
and  dAt  will  not,  for  the  recovery  of  part  of  a  debt  payable  by  instalments  before  the 
whole  is  due,  anU^  5. 

<  Per  Lord  BAansfield,  C.  J.,  in  Moses  v.  Macfarlen,  3  Burr.  1013. 

(1)  (Chetttpeake  and  Ohio  Canal  Comnany  v.  Knapp,  9  Peters,  541.  Ru99eU  v.  South 
BrUain  Society,  9  Conn.  508.    Feeter  ▼.  Heatk  H  Wend.  477.) 


ASSUMPSIT.  [CBAF.  I. 

science  on  his  side^  and  that  he  could  recover  it  in  a  court  of 
equity." 
The  plain-      In  many  cases  where  the  defendant  has  received  money 
tiff  may     which  belonged  to  the  plaintiff,  under  circumstances  which 
waiT«  a     would  render  him  liable  in  an  action  ex  delicto,  the  plaintiff 
may  waive  the  /or/,  and  sue  in  an  action  for  money  had  and 
received.**    Where  the  plaintiff  and  defendant  both  claiming  to 
act  as  clerks  to  the  justices  of  the  division,  agreed  to  refer  the 
dispute  to  third  parties,  who  decided  that  the  defendant  should 
do  the  duties  of  the  office  and  divide  the  fees  with  the  plaintiff: 
held  that  an  action  for  money  had  would  lie  to  recover  the 
•46      moiety  of  the  *fees  received.*    Where  a  person  has  usurped  an 
office  belonging  to  another,  and  taken  the  known  and  accus- 
tomed fees,  the  party  entitled  to  the  office  may  sue  the  intruder, 
in  this  form  of  action,  to  recover  such  fees,  and  thereby  try  the 
right  to  the  office.*    Where  the  plaintiff  delivered  a  sum  of 
money  to  the  defendant  to  be  paid  to  a  third  party  and  lost  it, 
it  was  held,  that  an  action  for  money  had  and  received  would 
lie  against  him.    Though  he  was  also  liable  in  case  for  negli- 
gence.* 
Receipt  of     The  courts  will  not  allow  a  title  to  land  to  be  tried  in  an 
rents.        action  for  money  had  and  received.    Therefore  rents  received 
under  an  adverse  holding  or  possession,  are  not  recoverable  by 
the  rightful  owner  in  this  form  of  action.'    But  bygone  rents 
of  a  life  estate  may  be  recovered  in  this  form  of  action,  after 
the  death  of  the  tenant  for  life  from  a  person  who  had  received 
them  under  color  of  a  fraudulent  assignment.^ 

2. — Money  must  have  been  received,"]    It  must  appear  that 

the  defendant  received  money  for  the  use  of  the  plaintiff;  any 

other  consideration  will  not  be  sufficient  to  sustain  this  action.'' 

Stock.  Therefore  this  action  will  not  lie  for  stock,  it  being  a  new 

species  of  property  and  not  money;'  or  for  foreign  securities, 

or  paper-money,  unless  the  defendant  has  had  an  opportunity 

PioTindal  of  converting  the  latter  into  British  mon6yJ    Provincial  notes 

notes.        are  not  money,  yet  if  the  party  receive  them  as  money,  and  all 

parties  agreed  to  treat  them  as  such,  the  defendant  should  not 

be  permitted  to  say  that  they  were  only  paper  and  not  money: 

«  Per  BuUer,  J.,  in  Straton  v.  Rastall,  3  T.  R.  370. 

^  See  ante^  4. 

•Roland  V.  Hall,  1  Hodges,  111.    1  Scott,  539. 

'  Boyter  «.  Dodsworth,  6  T.  R.  681.  PoweU  v.  Milbank,  1  T.  R.  399,  n.  Green  v. 
Hewitt,  Peake,  183. 

•  Bany  o.  Roberts,  1  Har.  &  W.  943.    3  Ad.  &  Ell.  118.    5  N.  &  M.  669. 

'  Pearce  v.  Day,  before  Lord  Tenterden,  sitt.  H.  T.  1836,  cited  in  3  Russ.  &  M.  134. 
Moneypenny  v,  bristow,  id.  117. 

kWhartonv.Walker,  4B.  &C.  163.  (10  Eng.  C.  L.  303^  See  Moore  v.  Pyrke, 
11  East,  53.  Maxwell  v.  Jameson,  3  B.  /^  A.  51.  Dalies  «.  Watson,  3  N.  &  M.  709, 
(38  Eng.  C.  L.  377,)  pott.    Green  v.  Rowan,  7  C.  &  P.  119. 

1  Nitingale  v.  Densme,  5  Burr.  3589.    See  Jones  o.  Brinly,  1  East,  1. 

J  M*Lachlan  o.  Eyans,  1  Y.  &  J.  380. 
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as  against  him  it  was  so  much  money  received  by  him.*    The 
principie  of  all  the  cases  is,  that  if  a  thing  be  received  as  *mo-  /  *47 
ney,  it  may  be  treated  and  recovered  as  such>  ( 1 )    Where  the 
property  received  by  the  defendant  is  readily  converted  into 
money,  and  his  conduct  affords  a  presumption  that  he  has  so 
converted  it,  it  may  be  recovered  in  this  form  of  action.*  Where  Aocoant^ 
an  agent  employed  to  receive  money,  and  bound  by  his  duty  ing  by  an 
to  his  principal  to  communicate  from  time  to  time  whether  the  ^^^ 
money  is  received  or  not,  renders  an  account  which  contains  a 
statement  that  the  money  is  received,  he  is  bound  by  that  ac- 
count, unless  he  can  show  that  that  statement  was  made  unin- 
tentionally and  by  mistake.    If  he  cannot  show  that,  he  will 
not  be  at  liberty  afterwards  to  say  that  the  money  had  not 
been  received^ 

Where  an  insurance  broker  having  received  credit  in  account  By  an  in- 
with  an  underwriter  for  a  loss  upon  a  policy,  whereupon  the  Burance 
name  of  the  underwriter  was  erased  from  the  policy;  held,  that  ^">^'- 
the  principal  might  maintain  an  action  for  money  had  and  re- 
ceived against  the  broker,  though  he  had  not  actually  received 
any  money  from  the  underwriter:  for  as  he  had  deprived  the 
plaintiff  of  all  remedy  against  the  underwriter,  and  having 
received  credit  in  account  for  the  money,  he  was  estopped  from 
saying  that  he  had  not  this  sum  in  his  hands  for  the  plaintiff's 
use. 

Where  the  parties  of  a  bill  of  exchange  wrongfully  deposited  Monev  le- 
it  with  the  bankers  and  obtained  money  on  the  credit  of  it,  it  ^T]^  ^^ 
was  held  that  the  amount  could  not  be  recovered  from  him,  in  J       ^*** 
an  action  for  money  had  and  received;  as  the  bill  was  not  due 
before  the  action  was  brought,  for  it  could  not  be  considered 
as  money  received  for  the  use  of  the  plaintiff,  unless  the  bill 
was  honored;  and  if  the  bill  should  be  dishonored  the  defendant 
would  be  liable  to  the  bankers.** 

^S.'^fF/ien  it  will  lie  against  a  stakeholder.']  If  a  deposit  *48 
be  made  with  a  stakeholder  subject  to  the  event  of  a  legal 
ufager,  and  after  the  wager  is  determined  he  pays  it  over  to 
the  winner,  the  loser  cannot  maintain  an  action  for  money  had, 
&C.  against  the  stakeholder;^  but  if  he  wrongfully  pays  it  over 
to  the  loser,  the  winner  may  recover  it  from  Mm,  the  stake- 
holder, in  an  action  for  money  had  and  received.^    But  if  the 


*  Per  Lord  EUenborough,  C.  J.,  m  Pickard  v.  Banks,  13  East,  31. 

^  Per  Best,  C.  J.,  Spratt  v.  Hobhouse,  4  Bing.  179.  (13  Eng.  C.  L.  395.)  In  this 
case  a  check  was  held  to  be  money,  it  being  treated  as  such. 

c  Longchamp  v.  Kenny,  Doug.  137.  See  Leerey  v,  Goodson,  4  T.  R.  687.  Whit- 
well  e.  Bennett,  3  B.  &  P.  559.  Hunter  v.  Welch,  1  Stark.  234.  (3  Eng.  C.  L.  365.) 

'  Shaw  V.  Picton,  4  B.  &  C.  739.  (10  En?.  C.  L.  449.X  Shaw  v.  Dartnall,  6  B.  & 
C.  56.  (IZ  Eng.  C.  L.  106.^   Andrew  v,  Robinson,  3  Campb.  199. 

•  Atkins  «.  Owen,  6  N.  &  M.  309.  The  court  said  that  trover  was  the  proper  remedy 
in  this  ease. 

'  Brandon  «.  Hibbert,  4  Camp.  37.  >  Pickard  o.  Banks,  13  East,  80. 

(1)  {FairbavkM  t.  BUcHngUm^  9  Pick.  93.    Tlndar  ▼.  iMay,  8  Wend.  561.) 
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wager  be  illegal^  either  party  may  recover  his  share  of  the  de- 
posit from  the  stakeholder  so  long  as  it  remains  in  his  hands  ;^ 
unless  he  has  paid  it  over  to  the  winner  with  the  approbation 
Illegal       of  the  loser;^  and  if  he  has  so  paid  it  over,  after  the  loser  has 
wager.       demanded  it  from  him,  or  signified  his  dissent,®  the  loser  may 
^  recover  it  from  him  in  an  action  for  money  had  and  received. 
But  if  A.  receives  money  from  B.  for  the  use  of  C  on  an 
illegal  contract  between  B.  and  C,  A  shall  not  be  allowed  to 
set  up  the  illegality  of  the  contract,  as  a  defence  in  an  action  by 
C  to  recover  it,  not  even  if  he  retains  it  at  the  desire  of  B.y 
^  because  the  action  is  not  founded  on  the  illegal  contract.^ 

4. — When  against  an  agent']  This  action  should  in  gene- 
ral be  brought  against  the  principal,  and  not  against  the  agent 
or  other  party  who  has  paid  it  over  to  the  principal,  or  accord- 
ing to  the  directions  of  the  party  who  deposited  it  with  him. 

Where  an  arbitrator  received  money  in  dispute  as  a  deposit 
until  the  question  should  be  decided,  and  paid  it  over  acconding 
to  his  award  to  the  person  whom  he  considered  entitled  to  it; 
held,  that  though  the  person  who  deposited  the  money  had 
previously  committed  an  act  of  bankruptcy,  the  assignees  could 
*49      not  *sue  the  arbitrator  for  money  had  and  received,  for  he 
paid  the  money  over  bond  fide  in  ignorance  of  the  bankruptcy; 
and  as  he  was  employed  but  as  a  mere  gratuitous  carrier,  or  a 
channel  of  delivery,  it  would  be  a  great  hardship  and  an  ob- 
struction to  business,  to  make  him  liable  for  money  passing 
Money      through  his  hands  under  such  circumstances.**    So  this  action 
paid'OTer,  cannot  be  maintained  against  a  collector  of  rents  who  paid  the 
^'"""^^  moneys  so  received  over  to  the  landlord;^ nor  against  achurch- 
Som  an     warden  to  recover  back  dues  which,  previous  to  the  commence- 
agent.       ment  of  the  action,  had  been  paid  over  by  him  to  the  trustees 
of  a  chapel  for  whom  they  had  been  received  ;>^  nor  against^an 
excise  officer  to  recover  duties  imposed  by  him  after  the  act 
imposing  them  was  repealed,  if  he  has  paid  them  over  to  his 
8uperior.*»(l) 

«  Cotton  «.  Thailand,  5  T.  R.  405.    Bate  v.  Gartwright,  7  Price,  540. 

b  Per  Littledale,  J.,  Hastelow  o.  Jackson,  8  B.^  C.  237.    (15  Eng.  C.  L.  80&) 

«  Robinson  «.  Mean,  6  D.  &  R.  36.  (16  Eng.  C.  L.  353.)  Smith  v.  Bickmore,  4 
Taunt.  474.  Hastelow  o.  Jackson,  8  B.  &  C.  321.  (15  Eng.  C.  L.  304.)  Hodson  v. 
TerriU,  I  C.  &  M.  797.    See  further,  under  the  head  Gaming. 

•>  Tenant  v.  Elliot,  1  B.  &  P.  3.  Fanner  v.  Russell,  id.  896.  This  apoears  to  be  at 
variance  with  Sulliyan  o.  Greayes,  Park  on  Inturanu^  8;  but  there  the  plaintiff  could 
not  show  his  title  without  showing  the  illegal  contract. 

•  Tope  V.  Hockin,  7  B.  &  C.  101.  (14  Eng.  C.  L.  33.)  See  also  Coles  «.  Robins, 
3  Campb.  183.    Coles  v.  Wright,  4  Taunt.  198. 

'  Sadler  v,  Erans,  4  Burr.  1985. 

K  Horsfall  o.  Handler,  8  Taunt.  136.  (4  Eng.  C.  L.  46.) 

^  Greenaway  «.  Hind,  4  T.  R.  553. 

(1)  (A  collector  of  the  revenue  is  not  personally  liable  in  an  action  to  recover  back  ui 
ozeeis  of  duties  paid  as  collector  and  by  him  in  the  regular  or  ordinary  eoorie  of  hit  duty 
paid  into  the  treasury  of  the  United  States,  he  the  collector  acting  in  good  faith  and  under 
instmctions  from  Um  treasury  department,  and  no  pndut  being  made  ai  the  time  efpayme^ 
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Bntto  exempt  an  agent  from  liability  the  money  mvst  be  if  it  has 
paid  cfioer  by  him  bondjide  without  notice  of  the  plaintiff's  been  paid 
daim;  as  where  money  was  paid  to  an  agent  by  mistake^  who  ^^-^ 
passed  it  in  his  account  with  the  principal  and  gave  him  credit  ^t  notice, 
for  it,  against  a  sum  in  which  the  principal  stood  indebted  to 
him;  held,  that  this  was  not  equivalent  to  the  payment  of  the 
money  over,  and  that  an  action  for  money  had  and  received 
could  be  maintained  by  the  person  paymg  the  money  against 
the  agent.*    So,  where  an  auctioneer,  who  was  an  attorney, 
bad  received  money  as  a  deposit  on  property  which  he  had 
sold  by  auction,  and  after  queries  raised  respecting  the  title, 
and  before  they  were  cleared,  paid  over  the  money  to  his  prin- 
cipal—on demand  of  the  deposit  by  the  buyer,  he  answered, 
that  his  principal  would  not  consent  to  return  it,  and  would 
enforce  the  contract;  held,  that  the  buyer  might  maintain  an 
action  for  money  had  and  received  against  the  auctioneer;  1st, 
because  the  defendant,  as  attorney,  had  notice  that  the  title 
was  not  completed  before  he  *paid  over  the  money:  2dly,  be-      ♦50 
cause  he  misled  the  plaintiff  to  sue  himself,  by  not  saying  he 
had  paid  over>    So,  where  the  agent  kept  the  money  in  his 
hands  witli  the  consent  of  the  principal,  for  the  express  purpose 
of  trying  the  validity  of  the  claim  of  the  principal,  the  agent 
was  held  liable/ 

5. — There  must  be  a  privity  ofcmitract  between  the  plain'- 
tiff  and  the  defendant.']    Where  bankers  received  bills  from  If  ^.  re- 
their  foreign  correspondents  with  directions  to  pay  the  amount  ceivesmo- 
to  the  plaintiff,  but  on  being  applied  to  by  him,  refused  to  do  ?®^  ^^^^ 
so,  although  they  afterwards  receiv:ed  the  amount  of  the  bills;  ^aimat're^ 
it  was  held,  that  an  action  for  money  had  and  received  would  cover  it 
not  lie  to  recover  it  "from  them,  there  being  no  privity  between  from  A. 
them  and  the  plaintiff.    Lord  Ellenborough  observed,  that  it  nnleas  A. 
was  competent  to  the  person  who  remitted  the  bills  to  counter-  zl^[*to 
mand  his  directions  respecting  them,  and  the  defendants  might  p^u,  or 
hold  the  bills  for  the  use  of  the  remitter,  until  by  some  engage-  assented 
ment  entered  into  by  themselves  with  the  person  who  was  the  to  hold  it 
object  of  the  remittance,  they  had  precluded  themselves  from  ^®'  ^* 
so  doing,  and  had  appropriated  the  remittance  to  the  use  of 
such  person;  but  here,  so  far  from  there  being  such  an  engage- 
ment or  appropriation,  they  repudiated  it  altogether.**(l)     So, 

*  Bttller  «•  Harrison,  Oowp.  565.  **  I  take  it  to  be  clear  that  an  affent  who  reeeives 
monej  for  his  prineipfiJ  is  liable  as  a  principal,  so  long*  as  he  stands  in  his  original 
sitaatioD,  and  until  there  has  been  a  change  of  circaHfistsnces,  by  his  haying  paid  over 
ihe  money  to  his  principal,  or  done  something  equivalent  to  it."— Per  Lord  Ellenbo- 
rough, in  Cox  9.  Prentice,  3  M.  &  S.  348. 

^  Kdwards  v.  Hodding,  5  Taunt.  815.    (1  Eng.  C.  L.  377.) 
'  Campbell  v.  Hall,  Cowp.  S04. 

*  Williams  «.  Everett,  14  East,  583.    See  Gibson  9.  Minet,  3  Bing.  7;  (9  Eng.  O. 

or  iiflftM  fM  to  fay  the  money  over^  or  itUtntion  to  one  to  recover  hack  the  amoont  given  him. 
EUioa  ▼.  Swarttoout,' iO  Petens  137.) 
(1)  (Hie  question  is  the  right.    There  is  always  'a  supposed  privity  of  contract  between 
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where  «^.  remitted  to  27.  a  bank  bill,  indorsed,  <<  pay  to  the 
order  of  B.  under  provision  for  my  note  in  favor  of  C.;  payable 
at  the  bouse  of  j9.  on  the  Ist  of  January,  1830;"  B.  received 
*  the  proceeds  of  the  bill  and  refused  to  pay  them  over  to  C; 
held,  that  the  latter  could  not  maintain  an  action  for  money 
had  and  received  against  J9.,  because  he  had  never  assented  to 
hold  the  money  to  the  use  of  C/    But  where  money  was  paid 
into  a  banking  house  for  the  purpose  of  taking  up  a  bill  then 
*51      ly^g  ihet^  for  ^payment;  although  the  banker's  clerk  said  at 
the  time  that  he  could  not  give  up  the  bill,  but  took  the  money; 
it  was  held,  that  the  owner  of  the  bill  might  maintain  an  action 
for  money  had  and  received  for  it,  and  that  it  was  not  compe- 
tent to  the  bankers  to  apply  it  to  the  general  account  of  the  ac- 
ceptor who  has  paid  the  money .^ 
An  agent       Wheore  •/.,  an  attorney,  who  was  accustomed  to  receive  dues 
receiying   from  the  plaintiff,  went  from  home,  leaving  B.  his  elerk  at  the 
money  on  office.    B,  in  the  absence  of  his  master  received  money  on 
hte  princi-  *ccou>^t  of  the  above  dues,  (which  he  was  authorised  to  do,) 
pal  18  not  and  gave  a  receipt  signed  "  B.  for  Mr.  jy — •/.  was  in  bad  cir- 
fiable  to     cumstances  when  he  lefl  home,and  never  returned ;  held,  that  an 
?^  P?2   action  for  money  had  would  not  lie  against  B,  for  the  money  so 
"Se  Hwas  '®^®^^®^  ^J  \Axn^  for  he  received  it  as  the  agent  of  J.  to  whom 
zeceired.    ^^  ^^  accountable  for  it,  and  to  whom  he  mtist  have  paid  it 
over  had  he  returned.  There  was  no  privity  of  contract  between 
B,  and  the  plaintiff;  the  privity  being  between  the  defendant 
and  •/.,  and  between  J.  and  the  plaintiff.® 

•^.,  B,j  and  others,  were  owners  of  a  ship.  B.  was  managing 
owner,  and  employed  C.  as  his  agent  for  general  purposes,  and 
amongst  others  to  receive  moneys  on  account  of  the  ship,  and 
C  kept  an  accotmt  with  B,  as  such  managing  owner.  l*o  ob^ 
tain  money  due  on  accoimt  of  the  ship,  it  was  necessary  that 
the  receipt  should  be  signed  by  one  of  the  owners  besides  the 
managing  owner;  and  upon  a  receipt  signed  by  B.  and  one  oi 
the  other  owners,  C.  received  on  accotint  of  the  ship  2,000/^ 
and  placed  it  to  the  credit  of  B.  as  managing  owner;  held] 
that  an  action  for  money  had  and  received  would  not  lie  on  the 

L.  S93;)  where  the  agent  paid  the  money  to  the  person  for  whose  use  it  was  remitted, 
^fter  the  principal  had  countermanded  his  order;  held,  that  the  agent  was  liable  to  the 
principal  for  the  sum  in  this  form  of  action.  See  also  Stewart  v.  Fry,  7  Taunt.  339. 
(3  Eng.  C.  L.  129.) 

«  Wedlake  «.  Hurley,  1  C.  &  J.  83. 

k  De  Bemales  v.  Fuller,  14  East,  590.  But  where  money  was  recelyed  with  direo* 
tions  to  pay  it  to  another,  in  discharge  of  a  bill,  and  the  order  was  revoked  before  pay« 
ment,  the  receiver  being  directed  to  hold  it  for  a  different  purpose;  held,  that  the  holdei 
of  the  bill  could  not  recover  it  as  money  had  and  received  to  his  use.  Stewart  v.  Fry, 
7  Tkunt.  339.  (2  Eng.  C.  L.  129.) 

«  Stephens  o.  Badcock,  3  B.  &  Ad.  354.  (23  Eng,  C.  L.  93.)  So  where  .i.,  an 
agent,  gave  a  receipt  for  his  principal,  ^.,  and  signed  it  ^A.  for  J?.;''  held,  that  an 
aotion  would  not  lie  against  A,  for  the  money  so  received.  Edden  «.  Read,  3  Campb. 
339.    Rogers  v.  Kelly,2  Oampb.  123. 

the  person  whoM  money  it  lawfully  is  and  the  penon  who  has  received  it  Cuwp  v.  7binp< 
ft>jM,  9  Conn.  553.) 
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part  of  the  other  o\eners  to  recover  this  sum  from  C,  as  he  had    . 
leceived  it  as  the  agent  of  B.^  to  whom  alone  he  was  aocount- 
*abie  for  it,  and  there  was  no  privity  between  the  other  part      *S2 
owners  and  C* 

The  plaintiffs  in  London  and  the  defendants  at  Hamburgh,  But  if  the 
were  correspondents  of  J.  and  Co.,  of  Rio,  who  informed  the  defendant 
phintife  that  they  had  direct^  the  defendants  to  pay  the  pro-  '^^'i^'^ 
ceeds  of  certain  coffee  to  them,  after  a  sale  had  been  ratified.  ^^^  ^^ 
The  plaintifiGs  wrote  to  the  defendants  on  the  subject,  who  re-  money  for 
plied  in  these  words:  "  We  are  directed  by  J.  and  Co.,  to  remit  the  nac  of 
to  you  the  proceeds  of  100  bags  of  coffee  which  they  consigned  *^^  ?*"."• 
to  us,  but  which  are  not  yet  disposed  of;"  held,  that  this  answer  ^^  ** 
was  e?idenoe  of  a  consent,  on  the  part  of  the  defendants,  to 
bold  the  proceeds  of  the  coffee  for  the  use  of  the  plaintiff,  and 
that  the  amount  was  recoverable  in  an  action  for  money  had 
and  received.** 

6. — Assignment  of  debts  by  arrangement,']  If  A,  be  in- 
debted to  B.,  and  B,  is  indebted  to  C.  in  an  equal  amount, 
and  it  is  agreed  between  them  that  A,  shall  pay  C.  what  he 
owes  to  B.y  C.  may  maintain  an  action  for  money  had  and  re- 
cei?ed  against  A.;  but  to  sustain  such  an  action  the  agreement 
must  be  such,  that  the  debt  which  B,  owes  to  C.  is  thereby  ex- 
tinguished, and  it  must  be  such  as  would  be  recoverable  in  an 
action  for  money  had  and  received. 

Suppose  ^.  owes  B.  100/.  and  B.  owes  C  100/.,  and  the 
three  meet,  and  it  is  agreed  between  them  that  A,  shall  pay  C 
the  100/.,  B,'a  debt  is  extinguished,  and  C.  may  recover  that 
sam  against  •^.^  So,  where  the  plaintiffs  were-  creditors  and 
the  defendants  debtors  to  7!  and  Co.,  and  by  consent  of  all 
parties  an  arrangement  was  made  that  the  defendants  should 
pay  to  the  plaintifis  tlie  debt  due  from  them  to  T.  and  Co.; 
held,  that  as  the  demand  of  T.  and  Co.  on  defendants  was  for 
money  had  and  received,  the  plaintiff  were  entitled  to  recover 
on  a  count  in  that  form.*^  Where  A.  was  indebted  to  B.  for 
^brokerage,  and  B.  was  indebted  to  C  for  money  lent,  and  B,  *53 
gave  an  order  to  A.  to  pay  C  the  sum  due  from  A,  to  A,  as  a 
security  on  which  C.  lent  B.  a  further  sum,  and  the  order  was 
accepted  by  t^.,  held  that  on  A.'s  refusal  to  comply  with  the 
order,  C  might  maintain  an  action  for  money  had  and  re- 
ceived against  him.* 

'  Shns  V.  Brittain,  4  B.  &  Ad.  375.  (34  Eng.  C.  L.  78.) 

^  Fruhling  «.  Schroeder,  2  Bing.  N.  C.  77.  (29  Eog.  C.  L.  260.)  1  Hodg.  106. 
7  C.  &  P.  103. 

<  Per  Bnller,  J.,  Tatloek  tr»  Harris,  3  T.  R.  180,  recognised  in  Wharton  v.  Walker, 
4  B.  &  C.  166.  (10  Eng.  C.  L.  303.) 

'  Wilson  V.  Coupland,  5  B.  &  Aid.  228.  (7  Eng.  C.  L.  76.) 

'  Israel  V.  Doufflas,  1  H.  Bl.  239.  Wilson,  J.>differed  from  the  rest  of  the  court 
in  this  case ;  and  in  Taylor  v,  Higgins,  3  East,  171,  Lawrence,  J.,  said  that  it  had 
been  since  mentioned  in  the  Court  of  King's  Bench,  and  not  approred  of.  In  Whar- 
ton 9.  Walker,  4  B.  &  C.  165,  (10  Eng.  C.  L.  302,)  Bayley,  J.,  said:  »In  the  present 
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Where  J,  being  indebted  to  S.^  and  B.  being  indebted  to  S. 
and  also  to  «/.,  it  was  verbally  agreed  between  the  three,  that 
S,  should  transfer  the  debt  due  to  him  from  J.  to  the  account 
of  R.\  and  S,  in  pursuance  of  such  agreement  delivered  to  R, 
an  account  of  which  he  {U,)  was  charged  with  the  debt  due 
from «/.  to  S.;  held,  that  J.  was  not  thereby  discharged,  for  S, 
did  not  say  or  do  any  thing  which  had  the  effect  of  discharg- 
ing J.    It  was  an  accord  only,  but  not  a  satisfaction.^ 
The  plain-      •^^  being  indebted  to  £.,  gave  him  an  order  on  his  tenant  6'. 
tiff  cannot  to  pay  the  amount  out  of  the  next  rent  that  would  become  due. 
reeover      ^^  g^jjt  ^^  order  to  C,  but  had  not  any  direct  communication 
dSube      ^^^  '^^  upon  the  subject.    At  the  next  rent  day  C.  produced 
extin-        ^^  order  to  A.  and  promised  to  pay  the  amount  to  B.,  and 
guiahed.    upon  receiving  the  difference  between  that  and  the  whole  rent 
Ji.  gave  a  receipt  for  the  whole;  held,  that  B.  could  not  recover 
the  amount  of  the  order  from  C.  in  an  action  for  money  had 
and  received,  because  the  debt  due  from  A.  was  not  txtin- 
guiaked^  and  the  tenant  (the  defendant)  had  received  no  money 
for  the  use  of  B,^ 

It  has  been  held,  that  where  it  has  been  admitted  and  agreed 
beyond  dispute,  that  a  defined  and  ascertained  sum  is  due  from 
w^.  to  B.J  and  that  a  larger  sum  is  due  from  C  to  t^.,  and  the 
three  agree  that  C.  shall  be  j9.'s  debtor  instead  of  Ji.,  and  C. 
*54  ^promises  to  pay  B.  the  amotint  owing  to  him  by  Ji.y  an  action 
will  lie  by  B.  against  C' 

But  where  S.  was  indebted  to  «/I,  and  G.  was  indebted  to  S. 

and  S,  requested  G,  to  pay  J,  whatever  was  due  from  G.  to  •SI 

and  G.  promised  to  do  so  when  the  amount  was  ascertaiiied; 

and  after  the  amount  had  been  ascertained,  and  before  it  was 

paid,  S.  became  a  banki'upt;  held,  that  J,  might  claim  from  G, 

the  amount  of  the  debt,  for  there  was  an  equitable  assignment 

of  the  debt  due  from  G.  to  S,j  which  bound  the  assignees  of 

the  latter.* 

A  pau-  Where  an  overseer  stopped  part  of  a  pauper's  weekly  allow- 

per'8         ance,  and  engaged  to  pay  it  over  to  the  landlord  of  the  pauper, 

weeUyal-  jjj  pursuance  of  an  understanding  between  the  three;  held,  that 

stopped     ^^®  landlord  could  not  recover  it  from  the  overseer,  as  money 

by  over-     had  and  received  to  his  use:  for  the  defendant  was  not  at  any 

seera  by  ar  time  a  debtor  to  the  pauper;  neither  had  the  pauper  at  any  time 

greement.  ^  legal  right  to  the  money  which  the  defendant  stopped;  and 

as  the  pauper  himself  could  not  support  a  count  for  money 

case  no  mone^  was  oyer  had  and  received  by  the  defendant  to  the  use  of  any  person, 
which  objection  existed  in  Israel  v.  Douglas,  and  has  caused  the  propriety  of  that 
decision  to  be  since  doubted." 

^  Cuzon  V.  Chadley,  S  B.  &  C.  591.    (10  Eng.  C.  L.  191.) 

b  See  Noy  o.  Reynolds,  1  Ad.  &  El.  159.  (28  Eng.  C.  L.  58.)  Wharton  e.  Walker, 
4  B^  C.  163.    (10  Engr.  C.  L.  303.) 

•  Per  Lord  Tenterden,  C.  J.,  in  Falrlie  9.  Denton,  8  B.  &  C.  400.  (15  Eng.  C.  L. 
347.)  This  is  an  exception  to  the  general  rule  of  law,  that  a  choae  in  action  cannot  be 
assigned,  ih. 

*  Crowfoot  9.  Gumey,  9  Bing.  373.    (33  Eng.  C.  L.  309.) 
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had  and  received  to  his  use,  the  plaintiff,  who  claimed  under 
him,  could  not  sustain  such  an  action.* 

Where  the  plaintiff,  a  stock-jobber,  sold  for  the  defendant 
a)ine  foreign  securities  and  paid  him  the  amount,  but  it  having 
been  discovered  that  the  securities  were  unmarketable,  the 
plaintiff  reimbursed  the  purchaser;  held,  that  he  might  recover 
from  the  defendant  the  amount  paid  to  him  for  the  securities, 
in  an  action  for  money  had  and  received.^  But  where  the  de- 
fendant, a  captain  of  the  plaintiff's  ship,  drew  at  Rio  de  Janeiro 
a  bill  on  the  plaintiff's  agent  for  disbursements,  which  was 
paid  by  the  agent,  in  London,  when  du«3;  held,  that  the  plain- 
tiff could  not  maintain  an  action  for  money  had  and  received 
for  the  amount,  without  evidence  that  money  came  to  the  de- 
fendant's hands.*' 

7. — 7b  recover  money  paid  under  a  mistake  of  facts  or  of 
law,\  In  general,  money  paid  by  a  party  under  a  mistake  of 
&cts  may  be  recovered  back;  particularly  if  he  has  not  the 
means  of  knowledge  in  his  power;  but  money  voluntarily  paid 
under  a  misapprehension  of  the  legal  rights  of  the  party  can- 
not be  recovered.(  1 ) 

Where  a  person  indebted  to  the  estate  of  a  bankrupt  paid  the 
entire  debt  to  the  assignees,  without  setting  off  a  sum  or  money 
due  to  himself  from  the  bankrupt;  held,  that  he  might  recover 
the  sum  which  he  was  entitled  to  set  off,  in  an  action  for  money 
had  and  received  against  the  assignees.  Lord  Mansfield,  C. 
J.,  observed,  that  the  rule  had  always  been,  <^  that  if  a  man  has  - 
actually  paid  what  the  law  would  not  have  compelled  him  to 
''pay,  but  what  in  equity  and  conscience,  he  ought,  he  cannot  *55 
recover  it  back  in  an  action  for  money  had  and  received.  So 
where  a  man  has  paid  a  debt  which  would  otherwise  have  been 
barred  by  the  statutes  of  limitations;  or  a  debt  contracted 
during  his  infancy,  which  in  justice  he  might  discharge  though 
the  law  would  not  have  compelled  pajrment;  yet,  the  money 
being  paid,  it  will  not  oblige  the  payee  to  refund  it.  But  where 
money  is  paid  under  a  mistake,  which  there  is  no  ground  to 
claim  in  conscience,  the  party  may  recover  it  back  again  in  this 
form  of  action."* 

Where  a  bfll  of  exchange  was  drawn  in  Ireland  upon  the  Mistake 
stamp  required  by  law,  which  was  less  in  amount  than  the  of  facts, 
stamp  required  for  such  a  bill  drawn  in  EIngland,  but  there  was 
nothing  on  the  face  of  the  bill  to  show  that  it  had  been  drawn 
in  Ireland.  The  holder  in  England  neglected  to  present  it  for 
payment,  and  held  it  a  month  after  it  was  due.  The  acceptor 
having  become  bankrupt,  the  holder  applied  for  payment  to 

*  Blackledge  v.  Hannan,  1  M.  &  Rob.  344. 

» Youg  V.  Cole,  3  Binff.  N.  C.  734.  «  Scott «.  Miller,  3  Biog.  N.  C.  811. 

*  Bize  V.  Dickason,  1  T.  R.  385. 

(1)  {Burr  Y.  Veeder,  3  Wend.  413.) 
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theindorser  who  refused  to  pay  it,  alleging  that  the  holder  had 
made  it  his  own  by  his  laches;  but  on  being  threatened  to  be 
sued  on  the  ground  that  it  was  drawn  on  an  improper  stamp, 
which  he  perceived  to  be  lower  in  value  than  the  stamp  which 
was  required  for  a  bill  of  the  same  amount  drawn  in  England, 
and,  being  ignorant  of  the  fact  that  it  had  been  drawn  in 
Ireland,  he  paid  the  amount  to  the  bolder;  held,  that  he  might 
recover  it  back  again  from  the  holder  in  an  action  for  money 
had  and  received.  Bayley,  J.:  ^<  There  is  no  doubt  as  to  the 
rule  of  law  applicable  to  this  case.  If  a  party  pay  money  under 
a  mistake  of  law,  he  xsannot  recover  it  back;  but  if  he  pay 
moiiey  under  a  mistake  of  the  real  facts,  and  no  laches  are  im- 
putable to  him,  (in  respect  of  his  omitting  to  avail  himself  of 
the  means  of  knowledge  within  his  power,)  he  may  recover 
back  such  money.  The  plaintiff  at  the  time  he  made  the  pay- 
ment had  no  adequate  means  of  knowing  that  it  was  a  void 
bill;  that  being  so,  it  is  quite  clear  that  this  money  was  paid 
under  a  mistake  of  fact,  and  without  any  laches  on  the  part  of 
the  plaintiff;  for  these  reasons,  I  think  he  is  entitled  to  recover 
it  back."* 
•56  *  A  tenant  having  paid  rent  to  A,  was  ejected  at  the  suit  of  a 

Rent         third  person,  who  afterwards  recovered  from  him  the  usual 
wrongful-  profits  for  the  period  in  respect  of  which  he  had  paid  rent  to 
ly  paid.     ^  J  jjgjj  ^jm^  ijjQ  tenant  might  recover  back  that  rent  from  A, 
in  an  action  for  money  had  and  received,  Ji.  not  liaving  set  up 
any  title  to  the  premises  at  the  trial.^ 
Where  the      Where  the  father  of  a  bastard  child,  on  whom  an  order  of 
eirciim-      filiation  had  been  made,  paid  several  sums  in  pursuance  of  the 
stances      order  to  an  overseer.  The  child  had  been  placed  in  the  Found- 
^^^     ling  Hospital,  and  was  there  supported  during  the  periods  for 
which  the  payments  were  made.    The  plaintiff  was  ignorant 
of  those  facts,  and  was  refused  information  respecting  the  child. 
Held,  that  he  was  entitled  to  recover  back  those  moneys  as 
having  been  paid  by  mistake  and  under  a  concealment  of  the 
circumstances.®    If  a  sheriff  sells  goods  under  a  fi.  fa,^  and 
pays  over  the  proceeds  to  the  plaintiff  in  ignorance  of  an  act  of 
bankruptcy  committed  by  the  defendant  in  the  action,  and  he 
is  afterwards  bound  to  pay  the  amount  to  the  assignees,  he 
may  recover  it  from  the  plaintiff  in  the  original  suit  as  money 
paid  in  ignorance  of  the  &cts.^  So  if  the  sheriff  pays  the  money 
.to  the  plaintiff  with  knowledge  of  the  act  of  bankruptcy,  the 
assignees  may  recover  if  from  the  sheriff,®  or  from  the  plaintiff,^ 
in  this  form  of  action.    Where  money  was  paid  on  account, 
and  a  dispute  afterwards  arose  between  the  parties,  upon 
which  a  balance  was  struck  not  including  the  money  previously 

^  Milnes  «.  Duncan,  6  6.  &  C.  671.    (13  Eng.  C.  L.  393.) 

i>  Newsome  «.  Graham,  10  B.  &  C.  234.    (31  Eng.  €.  L.  63.) 

<  Hodgson  V.  Williams,  6  Esp.  39.  '  Birdges  v.  Walford,  6  M.  &  S.  43. 

«  NoUey  v.  Buck,  8  B.  &  C.  160.    (16  Eng.  C.  L.  178.) 

'  Per  Lord  Tenteiden,  id.  165. 
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paid,  and  the  plaintiff  by  mistake  paid  the  whole  balance; 
lield,  that  he  might  recover  back  the  money  paid  on  account.* 

But  if  a  party  voluntarily  pays  money  to  another  with  a  full-Money 
knowledge  of  the  facts  of  the  case,  or  with  the  means  of  such  P^^  ^'^ 
knowledge  in  his  hands,  he  cannot  recover  it  back  again  on  j^^'^f 
account  of  bis  ignoiance  of  the  law.  (1)  the  nets. 

As  where  money  had  been  paid  by  an  underwriter  as  for  a 
loss  by  capture,  after  he  had  been  apprised  of  a  material  fact, 
vhich  would  have  afforded  him  a  good  defence,  but  of  tlie 
I^al  *effect  of  which  he  was  not  aware  at  the  time;  held,  that  *57 
be  could  not  recover  it  back.^  So  where  the  captain  of  a  king's 
^p  brought  home  in  her  public  treasure,  and  treasure  of  indi- 
Tiduals  for  his  own  emolument;  he  received  freight  for  both 
and  paid  over  one-third  of  it  to  the  admiral  according  to  usage. 
On  learning  that  the  admiral  was  not  by  law  entitled  to  one- 
third  of  the' freight,  he  brought  an  action  against  the  executrix 
of  the  admiral  to  recover  it  back;  but  the  court  (Chambre,  J., 
diss.)  held,  that  he  could  not  recover  back  the  private  freight, 
because  the  whole  of  that  transaction  was  illegal,  nor  the  pub- 
lic freigjit  because  he  had  paid  it  with  full  knowledge  of  the 
£icts,  although  in  ignorance  of  the  law,  and  because  it  was  not 
against  conscience  for  the  executrix  to  retain  it® 

Money  paid  by  mistake  to  the  trustees  of  an  insolvent  estate 
cannot  be  recovered  from  them  after  they  have  made  a  final 
dividend.^  A,  pays  a  sum  of  money  into  a  banker's  for  a  spe- 
cific purpose;  the  banker's  clerk  by  mistake  pays  this^ money  to 
B^  who  has  no  right  to  it;  held/  that  A,  cannot  maintain  an 
action  against  B.  to  recover  it  back,  for  there  is  no  privity  be- 
tween them.®  So  where  Ji.  in  the  country  drew  a  bill  upon  Money 
^.,  making  it  payable  at  the  house  of  C  in  London,  without  P^<1  on  a 
authority  from  C.,'and  B.  accepted  the  bill  without  giving  no-  -^^ 
tice  to  C.  When  the  bill,  (it  having  been  negociated,)  was 
presented  for  payment  at  die  house  of  C,  C.  paid  it  under  the 
supposition  that  it  was  another  bill  drawn  by  J?.,  and  accepted 
by  himseli  B.  having  become  a  banknipt,  it  was  held  that 
C.  could  not  recover  from  Ji.  the  amount  of  the  bill  as  money 
had  and  received;  for  the  bill  having  been  negociated,  the 
money  was  received  by  the  holder  and  not  by  «^.,  and  the 
holder  could  not  be  considered  t^'s  agent  in  respect  of  that 
transaction.'  So  where  money  was  paid  by  a  party  under  a 
mistake  of  facts,  which  were  within  his  knowledge,  but  which 


>  Lneas  v.  Worewick,  1  M.  &  Rob.  393. 

»  Bilbie  v.  Lnmley,  2  East,  469. 

« Brisbane  v.  Dacrea,  5  Taant.  143.    (1  Eag.  C.  L.  43.) 

<  FydeU  v.  Clark,  1  Eap.  447.  •  Rogers  9.  Kelly,  2  Campb.  133. 

'  DaTies  «w  Wataoii,  3  Nev.  &  M.  709.    (38  Eng.  C.  L.  377.) 

(1)  (JBZKfltt  ▼*  Siporfi0otff,  10  Peters,  137.  Bat  ignorance  of  law  tignifiefl  ignorance  of  the 
hw  of  ooe*fl  own  ooontry.  Jiirt«  ignora'ntiaL  e«£  aim  ju9  wMnan  igrnaramus.  I^rnoranoe  of 
tbe  law  of  a  foreign  govemment  is  ignorance  of  fact  In  this  respect  the  United  States  stand 
Is  each  other  in  Uie  relatioQ  of  foreign  states.    Hinen  v.  Foster,  9  Pick.  113.) 
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he  had  then  forgotten;  it  was  held  that  he  might  recover  it  in 
this  form  of  action.* 

*58  *8. — Money  paid  onu  forged  itistrtiment.]  If  a  party  exer- 

cising due  caution,  has  by  mistake  paid  money  on  a  forged  in- 
strument, and  has  been  guilty  of  no  laches  whereby  the  rights 
of  a  third  party  have  been  a£fected,  he  may  recover  back  the 
sum  so  paid  in  an  action  for  money  had  and  received. 

Where  the  plaintiff  discounted  a  forged  navy  bill  for  the  de- 
fendant, both  parties  being  at  the  time  ignorant  of  the  forgery, 
held,  that  he  might  recover  the  amount  in  an  action  for  money 
had  and  received*^    So  where  the  plaintiffs,  who  were  bill 
brokers,  discounted  for  the  defendant  a  bill  of  exchange,  which 
the  latter  did  not  indorse,  and  the  signatures  of  the  drawer  and 
acceptor  (the  latter  of  whom  kept  an  account  with  the  plain- 
tiffs,) turned  out  to  be  forged,  held  that  the  plaintiff  might  re- 
cover the  sum  so  paid  from  the  defendant,  though  the  latter 
had  paid  it  over  to  the  indorser,  for  whom  he  was  broker.*  So 
A  forged    where  a  banker  through  mistake  paid  a  bill  for  the  honor  of 
bill  paid    a  customer,  whose  name  was  forged,  (such  bill  having  been 
by  a  bank-  presented  to  him  as  bearing  the  genuine  indorsement  of  such 
honor  rf\  customer,)  and  having  on  the  same  day  discovered  the  forgery, 
customer.  ^'^  immediately  gave  notice  thereof  to  the  holder,  and  demand- 
ed to  have  the  money  repaid;  held,  that  he  might  recover  it 
back  from  the  holder,  as  money  paid  by  mistake,  the  mistake 
having  been  discovered  in  time  to  give  notice  to  the  indorsers, 
and  before  the  holder  had  lost  his  remedy  against  them,  so  that 
no  person  was  discharged  by  laches:  besides  it  was  partly  the 
fault  of  the  holder  that  the  plaintiff  had  made  the  mistake,  for 
'  his  calling  for  payment  on  the  latter,  for  the  honor  of  an  indor- 
ser, was  by  no  means  a  matter  of  course.*^ 
If  an  ac-    .    Where  a  man,  on  whom  two  bills  of  exchange  falling  due 
ceptor       at  different  times  were  drawn,  paid  the  first  when  presented  at 
P*y**^^  maturity  not  having  accepted  it,  and  accepted  and  paid  the 
^^®J^® ^second  under  a  mistaken  opinion  that  the  signature  of  the  sup- 
orthe        posed  drawer  was  genuine;  some  time  afterwards  it  was  dis- 
drawer  is  covered  *that  the  signature  of  the  drawer  was  forged ;  held,  that 
forged,  be  h©  could  not  recover  back  the  money,  as  paid  by  mistake,  for 
hi^no  re-  j^  ^^^  ^^^  unconscientious  in  the  defendant  to  retain  it,  as  he 
»5g      was  an  innocent  holder  of  the  bill  for  a  valuable  consideration, 
and  the  acceptor  ought  to  know  the  handwriting  of  the  drawer/ 


>  Lucas  0.  Worswick,  1  M.  &  Rob.  293. 

^  Jones  o.  Ryde,  5  Taunt  488.  (1  Eng.  C.  L.  166.)  Bruce  o.  Bruce,  5  Taunt.  495, 
(1  Eng.  C.  L.  170,)  S.  P. 

«  FiHler  v.  Smith,  R.  &  M.  49.    (21  Eng.  C.  L.  379.)  > 

d  Wilkinson  v.  Johnston,  3  B.  &  C.  428.  (10  Enff.  C.  L.  140.)  Besides,  the  hU\ 
was  taken  to  the  plaintiff,  and  presented  to  him  as  a  biU  bearing  the  genuine  indorse- 
ment of  his  cu8tx>mer.  Per  Bayley,  J.,  Cocks  v.  Masterman,  9  B.  &.  0.  907.  (17 
Eng.  C.  L.  618.^    See  Johnson  v.  Windle,  3  Bing.  N.  C.  225.  post. 

•  jPrice  V.  Neale,  3  Burr.  1354.  In  reference  to  this  case,  Lord  Tentcrden  said,  in 
Wilkinson  v.  Johnston,  3  B.  &  C.  434,  (10  Eng.  C.  L.  142,)  nipa,  «'The  decision 


SSC.  Tin.]  MONST  HAB  AMD  BSCEIVfiD.  59 

So  where  a  banker^t  at  whose  house  a  bill  purportiDg  to  be  ac- 
cepted by  one  of  faiis  customers  was  made  payable,  paid  the 
amount  to  a  bond  fide  holder,  and  did  not  discover  untU  a  week 
afterwards  that  it  was  a  forgery;  held,  that  he  could  not  reco- 
ver the  sum  paid  from  such  holder,  for  he  ought  to  know  the  a  banker 
signature  of  his  customer,  and  by  his  delay  in  discovering  the  ougbt  to 
mistake,  he  deprived  the  holder  of  a  remedy  against  the  other  ^^  ^^ 
parties  to  the  bill.'    So  where  a  bill  purporting  to  be  accepted  J^|^*JJ^ 
by  Iff.  was  presented  for  payment  to  his  bankers  on  the  day  tomer; 
that  it  became  due;  the  banker  beUeving  it  to  be  genuine  paid  therefore, 
the  amount,  but  on  the  following  day,  having  discovered  it  to  i^  he  pays 
be  a  forgery,  he  gave  notice  of  that  feet  to  the  party  to  whom  2?f  ^^ 
he  paid  the  bill,  and  required  him  to  return  the  money;  held,  gini^m^ 
that  the  banker  could  not  recover  it  back,  for  the  holder  was  the  cas- 
eatitled  to  know  on  the  day  that  the  bill  became  due,  whether  tomer  is 
it  was  honored  or  dishonored;  for  though  the  holder  is  not°®*}^*^^® 
bound  by  law  to  take  any  steps  against  the  other  parties  to  the      ^^ 
bill  till  the  day  after  it  is  dishonored,  still  he  is  entitled  to  do 
so  on  the  day  that  it  becomes  due,  if  he  thinks  fit,  and  the  par- 
ties who  pay  the  bill  ought  not  by  their  negligence  to  deprive 
the  holder,  of  any  right  or  privil^;e.^ 

Where  a  check  drawn  by  a  customer  upon  his  banker  for  a 
sam  of  money  described  in  the  body  of  the  check  in  words  and 
figures,  was  afterwards  unlawfxilly  altered  by  the  holder,  who 
substituted  a  larger  sum  for  that  mentioned  in  the  check,  but 
in  such  a  manner  that  no  person  in  the  ordinary  course  of  busi- 
ness *could  observe  it,  and  the  banker  paid  the  lai^er  sum  to  *60 
the  owner;  held,  that  he  could  not  charge  the  customer  for  any 
thing  beyond  the  sum  for  whidi  the  check  was  originally 
drawn,  there  being  no  genuine  order  or  authority  to  pay  more.* 

It  has  been  held,  that  a  party,  whose  stock  was  sold  under 
a  forged  power  of  attorney,  might  maintain  an  action  for  money 
had  and  received  against  ihe  innocent  partners  of  the  forger, 
who  received  the  proceeds  of  the  sale.^ 

9. — On  failure  o/eomideration.'}  Money  paid  on  a  con- 
sideration which  subsequendy  failed,  may  in  general  be  recov- 
ered in  an  action  for  money  had  and  received.(l) 

Where  a  deed  for  granting  an  annuity  was  set  aside  for  in- 

of  Lord  Mansfield  against  the  plaintiff  appears  not  to  have  been  founded  on  the  delay, 
bat  TSkber  upon  the  general  principle,  that  an  acceptor  is  bound  to  know  the  hand- 
writing of  the  drawer,  and  that  it  is  raUier  by  his  fault,  or  negligence,  than  by  mistake, 
if  he  pays  on  a  forged  signature." 

*  Smith  «•  Mercer,  6  l^unt.  76.    (1  Eng.  C.  L.  312.)    See  Young  v.  Grote,  4  Bing. 
258.    (13  EsSg.  C.  L.  430.)    Post.    Bilis  cf  Exchange^  Forgery. 

»  C9CIC8  V.  Masterman,  9  B.  &  C.  902.    (17  Eng.  C.  L.  517.) 

*  Hall  V.  Fuller,  5  B.  &  C.  750.   (13  Eng.  C.  L.  368.)   See  Young  v.  Grote,  4 
Bing.  358,  (13  Eng.  C.  L.  i20.)post. 

*  Manh  o.  Keating,  1  Bing.  N.  C.  198,  (37  Eng.  C.  L.  354,)  in  error,  in  the  House 
of  Lords. 

(1)  (Sec  Pariah  ▼.  Stone,  14  Pick.  210.) 

Vol.  L- 
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Aimiiities  formality  in  registering  the  memonal;  held,  that  an  action  for 
^  ^^^^    money  had  and  received  wonld  lie  to  recover  back  the  pur^ 
nralii^'^'*  chase-money.*  So  where  several  deeds  were  given  for  securing 
an  annuity  I  and  one  of  them  was  canoelled  by  direction  of  the 
court,  as  being  improperly  described  in  the  memorial;  held^ 
that  the  grantee  might  recover  back  the  consideration  money, 
on  the  ground  that  the  assurance  which  he  had  contracted  for, 
had  not  been  given  to  him.^    And  even  if  the  annuity  had  not 
been  actually  set  aside,  the  grantee  may  recover  the  purchase- 
money,  if  the  grantor  has  conmiunicated  to  him  that  the  memo- 
rial is  defective,  and  has,  for  that  reason,  treated  for  a  compro- 
mise.*^   Where  an  annuity  was  granted  for  more  than  six  years 
before  the  action  was  brought,  but  was  treated  by  the  grantor 
a^  valid  and  subsisting  within  that  period,  the  court  held,  that 
the  statute  of  limitations  did  not  b^in  to  run  until  the  annuity 
had  been  avoided.*^  The  defendant  may,  in  these  cases,  deduct 
the  payments  made  by  him  in  respect  of  the  annuity,  and  for 
more  than  six  years,  unless  the  plaintiff  reply  the  statute  of 
*61      limitations.^   But  where  w?.  purchased  an  ^annuity  for  his  life, 
which  was  regularly  paid  up  to  the  time  of  his  death,  but  no 
memorial  of  the  grant  of  the  annuity  was  enrolled;  held,  that 
«f.'s  executrix  could  not,  on  that  ground,  insist  that  the  con- 
tract was  void,  and  recover  back  the  consideration  money  paid 
for  the  annuity,  for  the  contract  had  been  fully  executed,  and 
it  would  be  against  equity  and  good  conscience  that  the  money 
should  be  recovered.^ 
Sobserip-      Where  a  sclieme  for  establishing  a  tontine  was  put  forth, 
tions  re-    gtating  that  the  money  subscribed  was  to  be  laid  out  at  interest, 
ceived  by  ^^^  ^^^  some  subscriptions  had  been  paid  to  the  directors, 
^impany   ^^^  before  any  part  of  the  money  was  laid  out  at  interest,  the 
towaids  a  directors  resolved  to  abandon  the  project;  held,  that  each  sub- , 
seheme     scriber  might  recover  the  whole  of  the  money  advanced  by  him, 
«^^       without  the  deduction  of  any  part  towards  payment  of  the 
expenses  incurred;  for  as  the  scheme  proved  abortive,  the  ex- 
pense should  fall  on  the  original  projectors,  and  not  on  those 
who  advanced  their  money  on  the  iaidi  of  its  going  on.' 

Where  some  act  is  to  be  done  by  each  party,  under  a  special 
agreement,  and  the  defendant  by  his  neglect  prevents  the  plain- 
tiff carrying  the  contract  into  execution,  the  plaintiff  may,  in 
this  form  of  action,  recover  back  the  money  he  has  paid  under 
If  die  it^  But  if  the  contract  has  been  in  part  performed,  and  the 
jplamtiff  plaintiff  has  derived  any  benefit  from  it,  this  action  cannot  be 
maintained.^  ( 1 )  Where  a  party  sold  a  patent  right,  which  after- 


basd^ 


•  Shove  «•  Webb,  1  T.  R.  733.  »  Scnrfield  «.  Gowland,  6  East,  S41. 

•  Waters  «.  Mansell,  3  Taunt.  56.  • 

•  Cowper  V,  Godmond,  9  Bing.  748.    (83  Eng.  C.  L.  458.) 

•  Hieks  «.  Hicks,  3  East,  16. 

'  Davis  o.  Biyan,  6  B.  &  C.  651.    (13  Eng.  C.  L.  890.) 

f  NookeUs  V,  Crosby,  3  B.  &  C.  814.    (10  Eng.  O.  L.  837.) 

k  Giles  «.  Edwards,  7  T.  R.  181.  «  Hunt  o.  Silk,  5  East,  449. 

(1)  (If  tbe  part/,  entitled  to  repodiato  a  oontiact  becaiMe  it  has  not  beeh  peiftmed  in  fee- 
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vaids  tunied  out  to  be  invalid,  held  that  tb6  rendee,  who  had  rited  an^ 
deiived  a  benefit  from  the  use  of  the  patent  for  some  time,  ^^^^ 
oould  not  reooTer  back  fitnn  the  vendor  the  price  which  he  ^^^f 
gave  for  it*  (1)  So  where  tfie  master  and  part  owner  of  a  Te»-  ]^  oainwt 
sel  agreed  to  purduse  the  moiety  of  his  partner,  and  having  noorw 
paid  the  purchase^noney  and  received  the  title-deeds,  which  money 
he  deposited  as  a  security  inih  a  third  person,  had  the  entire  P^^  ^  ^^ 
possession  of  the  vessel  given  up  to  him,  but  his  partner  after- 
wards lefined  to  execute  a  bill  of  sale;  held,  that  an  action 
for  money  had  and  received  could  not  be  maintained  *to  fc*     ^62 
cover  the  pmchase-money.^    If  a  fixed  sum  be  paid  to  parish 
officers,  for  the  future  maintenance  of  a  bastard  child,  and  die 
chSd  die,  the  surplus  beyond  the  expenditure  may  be  recovered 
in  this  fixrm  of  action.* 

Where  the  fiither  of  an  iUegitimate  child  paid  to  the  defen- 
dants,  as  paririi  officers,  a  certain  sum  to  exonerate  him  from 
the  charge  of  its  maintenance,  and  the  child  died  whilst  they 
were  in  ofBce;  held,  that  he  might  recover  from  them  the  sur- 
plus beycmd  the  expenditure,  in  an  action  for  money  had  and 
leeeived,  afker  they  had  quitted  office,  although  they  had  handed 
it  over  to  their  successors.  The  court  expressed  a  strong 
opinion  that  the  contract  was  altogether  illegal,  and  that  the 
whole  sum  was  money  had  and  received  by  the  defendants 
to  the  plaintiff's  use.' 

If  a  party  enter  at  a  horse-race  a  disqualified  horse,  knowing  stake  on  a 
it  to  be  80,  he  cannot,  at  least  after  the  race,  recover  back  his  hone- 
stake  fit>m  the  dark  oif  the  couise,as  money  had  and  received,  ^*^* 
i^n  flie  ground  that  the  horse  never  could  have  won  the  race.* 

•if.  contracted  with  B.  for  the  purchase  of  the  good-will  of  a  Wheietfae 
pnblic4iouse,  fof  the  sum  of  I20/L,  of  which  50/.  were  paid  ^^^?^ 
down,  and  the  remainder  was  to  be  paid  wh^i  B.  should  pro-  '^'^ 
core  the  landlord's  consent  to  receive  a^.  as  his  tenant    The 
landlord  haraig  refused  his  consent;  it  was  held,  that  ^. 
might  recover  back  tfie  deposit  in  this  form  of  action;  for  it 
was  a  conditional  contract,  depending  on  the  consent  of  the 
landlord  being  obtained,  and  the  landlord  havmg  refused  his 
consent,  Ji.  mgfat  rescind  it;  and  there  being  a  failure  of  con- 
aderadon,  he  was  entitled  to  have  his  money  refunded.' 

10. — Obtained  hy  fraud  or  duress.']  Whenever  the  de- 
fendant has  received  money  belonging  to  the  plaintiff  under 

>  Taylor  «.  Ham,  1  N.  R.  960.  »  Peed  v.  Blandford,  9  Y.  &  J.  978. 

<  Townson  «.  Wilioa,  1  Gampb.  396.  Watkins  v.  Hewlett,  1  B.  &  B.  1.  (5  Eng. 
C.  L.  1.)  SeeOole  «.  Oower,  6  East,  110.  Claike  «.  Johnson,  3  Bing.  494.  (13 
Eng.  C.  L.  33.)   Wilde  v.  GriiBn,  5  Eap.  141. 

<  CkoppeU  «.  Poles,  9  Meee.  &  Wela.  867. 

*  Weilar  v.  Deakins,  9  C.  &  P.  618.    (19  Eng.  C.  L.  991.) 
'  Wrigfaton  «•  Newtop,  1  Gale,  67.  9  C.  M.  $  R.  194. 

■Pttble  time,  doM  anj  act  which  amoiinta  to  an  adroiMicm  of  the  eiiatenoe  of  the  oontrael^ 
WcaniMit  ailerwarda  efeol  to  treat  it  as  void.    BHniey  t.  ZlUtIf,  7  Graenieai;  70.) 
(1)  CBeo  WOimm  t.  Btfa,  9  Yem.  36.) 


62  ASSUMPSIT.  [chap.  I. 

any  fraud,  false  color,  pretence,  deceit,  duress,  extortion,  or  op- 
pression, the  plaintiff  may  recover  it  in  an  action  for  money 
had  &c.,  for  he  may  waive  the  tort,  and  rely  on  the  contract 
which  the  law  in  such  cases  implies  for  him. 

If  money  has  been  obtained  by  means  of  fraud,  an  action  for 
money  had  and  received  lies  to  recover  it  back;  and  it  is  no 
answer  to  such  an  action,  that  the  defendant  is  really  entitled 
to  the  money,  if  his  right  to  it  depends  upon  a  question,  not  of 
common  law  jurisdiction,  as  where  a  legatee  obtained  pay- 
*63     mient  *from  an  executor  through  fraud/     A  sale  of  goods 
Sale  of     effected  by  fraud  does  not  change  the  property  in  them;  there- 
public  of-  fore,  where  the  defendant  fraudulently  induced  the  plaintiflF  to 
ficee.        ggjj  goods  to  J.  »S,  who  could  not  pay  for  them,  and  the  pro- 
ceed of  such  goods  eventually  came  into  the  hands  of  the  de- 
fendant, in  satisfaction  of  a  debt  due  to  him  from  J.  S,;  held, 
that  the  plaintiff  was  entitled  to  recover  them  in  an  action  for 
money  had  and  received.^    If  •«9.  fraudulently  procure  a  bill  of 
exchange  from  B.,  and  afterwards  becomes  a  bankrupt,  aiid 
his  assignees  receive  the  amount,  B.  may  recover  from  them  in 
an  action  for  money  had  and  received.®    Where  w?.  advances 
money  to  J3.  to  be  returned  to  him  in  three  months,  unless  JS. 
within  that  time  procure  an  appointment  which  B.  knows  to 
be  unattainable,  ^.  may  recover  the  amount  without  waiting 
for  the  expiration  of  the  three  months.*^ 
Action  bj     If  an  attorney  without  any  authority  bring  an  action  in  the 
attorney    name  of  w?. ,  (a  nominal  or  imaginary  plaintiff,)  against  B.,  and 
^^A^^'tv         latter  pay  the  costs  of  the  writ  to  tiie  attorney,  he  may  re- 
^   *^"^'  cover  the  amount  back  from  the  attorney,  in  an  action  for 
money  had  and  received.^  But  if  a  party  has  been  fraudulent- 
ly induced  to  enter  into  a  contract,  and  afler  he  has  discovered 
the  fraud,  pays  money  under  it  with  a  full  knowledge  of  the 
facts,  he  caimot.  recover  it  under  this  count'' 
Mone^ob-     If  the  defendant,  having  taken  advantage  of  the  plaintiff's 
tained  by  situation,  obtain  money  from  him  by  compulsion,  to  which  in 
compul-    justice  he  is  not  entitled,  the  plaintiff  may  recover  it  back  in 
^^^^        this  form  of  action.    A  voluntary  payment  of  an  illegal  de- 
mand to  redeem  the  person  or  the  goods,  may  be  the  subject 
of  an  action  for  money  had  and  received.<^(l)    If  a  party  has 
in  his  possession  goods  or  other  property  belonging  to  another, 
and  refuses  to  deUver  such  property  to  that  oSier,  unless  the 

*  Croc  n  cido.  Winter,  1  Campb.  124. 

^  Abbotts  V.  Barry,  5  Moore,  98.  3  B.  &  B.  369.    (6  Eng.  C.  L.  157.) 
« Harrison  v.  Walker,  Peake,  111.    Semble^  that  this  action  lies  against  an  iafant 
for  money  embezzled  by  him.    Bristow  v.  Eastman,  id,  S23. 
'  Hogan  V.  Shee,  3  Esp.  533. 

•  Dnpen  «.  Keeling,  4  C.  &  P.  108.    (19  Eng.  C.  L.  295.)   Robmm  «.  Eaton,  1  T. 
R.  68. 

r  Miles  «.  Dell,  3  Stark,  85.    (14  Eng.  C.  L.  150.) 

f  Per  Lord  Kenyon,  in  Fulham  v,  Down,  6  Esp.  36;  recognised  by  Patteson,  J.,  in 
Cadaral  «•  Collins,  6  N.  &  M.  329,  iifra, 

(1)  {ChoM  ▼:  DtoinaZ,  7  Greenleaf,  134.) 
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btter  *pays  him  a  sum  of  money  which  he  has  no  right  to  re- 
ceiTe,  and  the  latter  in  order  to  obtain  p6ssession  of  his  pro})er- 
ty  pays  that  sum,  the  money  so  paid  is  a  payment  by  compul- 
sion, and  may  be  recovered  back.* 

Where  the  plaintiff  pawned  plate  with  the  defendant^  and  Redeem- 
the  latter  would  not  part  with  it,  unless  the  plaintiff  paid  him  ^g  pa^^»»- 
illegal  interest;  held,  that  the  excess  paid  to  redeem  the  goods,  ^  goods, 
might  be  recovered  back  in  an  action  for  money  had  and  re- 
ceived.*   So  where  the  plaintiff  (a  publican)  paid  a  fee  (not 
I^y  due)  in  order  to  get  his  license.*    So  where  a  toll-gate 
keeper  exacts  an  illegal  toll'  So  where  the  defendant  obtained 
from  the  plaintiff  a  sum  of  money  to  compromise  a  qui  tarn 
action  for  usury.*    So  where  a  broker  received  illegal  and  ex- 
cessive charges  on  a  distress  for  rent'    So  where  a  sheriff 
exacts  a  larger  fee  tfian  he  is  entitled  to.<^    So  it  lies  to  recover 
money  levied  by  an  overseer  of  the  poor,  and  remaining  in  his 
bands  under  a  conviction  subsequently  quashed.'' 

But  nK)ney  obtained  by  compulsion  of  legal  process,  t.  e.  by  Mpnev 
^\^^judg7nent  obtained  in  a  court  of  justice,  is  not  recover-  paid  by 
able  back,  although  it  be  afterwards  discovered  that  it  was  not  F<>^5?**  ^^ 
due;  for  after  recovery  by  process  of  law  there  must  be  an  end  j^y'^^ 
of  litigation,  otherwise  there  would  be  no  remedy  for  any  per-  able. 
»n.*   « If  a  party  pays  money  imder  compulsion  of  law,  it  is 
not  recoverable  b^k.    I  would  go  further:  if  a  party  thinking 
a  debt  is  due  to  him,  arrests  another,  and  receives  money 
vhich  in  truth  is  not  due  to  him,  that  *cannot  be  recovered     *65 
^in;  but  there  must  be  bona  fides  on  the  part  of  the  person 
receiving  the  money.''J(l) 

But  if  a  person  maliciously  and  without  probable  cause  ar- 
rests another  for  a  debt,  and  thereby  obtains  money,  it  may  be  " 
recovered  from  him  in  this  form  of  action. 

As  where  the  defendant  made  a  claim  on  the  plaintiff  which  If  paid 
^knew  to  be  uf^founded,  and  had  the  latter  arrested  on  such  ^^'^'^ 
claim,  and  the  plaintiff  paid  a  portion  of  the  demand  in  order  JJJjj^^^ 
to  procure  his  discharge,  and  engaged  to  put  in  bail  for  the  re-    ^^ 

•  Per  Bayley,  J.,  in  Shaw  v.  Woodcock,  7  B.  &  C.  84.    (14  Bng.  C.  L.  18.) 
^  Astlej  9.  Rogers,  S  Stra.  915. 

'  Morgan  v.  Palmer,  S  B.  &  C.  729.    (10  Eng.  C.  L.  932.) 

'  Wiglitw.  22.  See  Lewis  v.  Hammond,  2  B.  &  A.  206.  Waterhouse  «.  Keen, 
4  B.  &  C.  200.  (10  Eng.  C.  L.  310.)  Where  a  revenne  officer  seized  goods  as  for- 
^ited,  which  were  not  uable  to  seizure,  and  took  money  from  the  owner  to  release 
t^)  the  latter  may  recover  it  back  in  tiiis  form  of  action.  Inring  v,  Watson,  4.  T. 
K.485. 

•  Williams  V.  Hedly,  8  East,  378. 

'Hills  V.  Street,  5  Bing.  57.    (15  Eng.  C:  L.  358.) 

( Dew  V.  ParsoQS,  S  6.  &  A.  568. 

'  Feltham  v.  Terry,  1  T.  R.  187.  B.  N.  P.  131. 

'  Maniott «.  Hampton,  7  T.  R.  269.  Per  Coleridge,  J.,  in  Cadaval «.  Collins,  6 
N.  and  M.  333. 

^  Per  Patteson,  J.,  id,  331;  and  per  Holioyd,  J.,  in  Milnes  «•  Duncan,  6  B.  &  C.  679. 
(13  Eng.  C.  L.  296.) 

<1)  {Stovffer  ¥.  LaUhaw,  2  Watts,  167.) 
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cess,  it     mainder;  it  was  held  that  the  plaintiff  might  reoorer  haek  the 
may  be  re-  sum  so  paid,  in  an  action  for  money  had  and  re9eiTed,  thongh 
ooTwed     Y^Q  might  have  also  recovered  it  in  an  action  for  a  malicious 
^  '        arresty  for  it  was  not  a  payment  in  the  ordinary  course,  under 
process  of  law;  but  the  process  of  the  law  was  colorably  made 
use  of,  for  the  purpose  of  extorting  money.* 
Yolantary      But  if  a  party  with  a  full  knowledge  of  the  &cts  voluntarily 
payment,   pay  a  demand  unjustly  made  on  him,  and  threatened  to  be 
enforced  by  legal  proceedings,  he  cannot  consider  die  money 
to  be  paid  by  compulsion,  and  recover  the  same  badi  again, 
though  he  paid  it  under  a  protest^    So  if  the  money  be  paid 
after  bailable  process  is  sued  out,  though  not  prosecuted  to 
iudgment,  if  the  claimant  act  bondjide.*  So  where  money  has 
been  paid  for  the  release  of  cattle,  taken  damage  feasant^  al- 
though the  distress  Were  wrongful,  it  cannot  be  recovered  in 
this  form  of  action;  for  replevin  or  trespass  is  a  mot%  conveni- 
ent remedy.* 

This  action  is  not  maintainable  to  recover  money  paid  into 
court  by  mistake  in  an  action,  under  the  common  rulef  nor 
money  levied  under  ^ifi.fa,  which  was  otiLj  practically  irre- 
gular, and  has  not  been  set  aside/ 

^SS  *I1.— >ilfeney  paid  on  an  illegal  contract. 1  The  rule  in 
respect  of  money  paid  on  illegal  contracts  appears  in  general 
to  be,  that  money  so  advanc^  may  be  recovered  back  in  an 
action  for  money  had  and  received,  while  the  contract  remains 
executory^  because  a  violation  of  the  law  is  thereby  prevented; 
but  if  the  contract  be  executed,  it  cannot  be  recovered  back. 
Where  both  parties  are  in.  pari  diUctof  in  such  a  case  melior 
est  conditio  de/endentiSy  not  because  the  defendant  is  more  fa- 
,  vored,  but  because  the  plaintiff  must  draw  his  justice  from  pure 
fountains.^(;[) 

Where  one  knowingly  pays  money  on  an  illegal  considera- 
tion  he  isparticeps  criminis,  and  there  is  no  reason  he  should 

«  CadaTal  (Dake  of)  v.  CoUins.  6  N.  ft  M.  324.  In  this  case  the  jury  found  that 
the  defendant  knew  that  he  had  no  just  cUim.  The  amu  lies  on  the  party  seeking  to 
lecorer  the  money  back,  to  show  that  he  has  paid  it  in  consequence  of  the  fraud  of  the 
other  party.    Per  Patteson,  J.,  id.  331. 

h  Brown  v.  M'Kinally,  1  Esp.  379.  Hodgson  v.  WiUiams,  6  Esp.  99.  Falham  v. 
Down,  id.  86. 

«  Hamlet «.  Riehardson,  9  Bing.  644,  (33  Eng.  O.  L.  407,)  which  is  stated  in  6  N. 
&  M.  339,  to  overmle  Cobden  v.  Kendrick,  4  T.  R.  431. 

*  Lindon  «.  Hooper,  Cowp.  414.  •  Malcolm  v.  FuUarton,  9  T.  R.  646. 

'  Habberton  v.  Wakefield,  4  Camp.  56. 

c  Per  Boiler,  J.,  in  Lowir  v.  Bourdien,  Dong.  471*  recognised  by  &e  court  in  Tap- 
penden  e.  Randall,  3  Bos.  k  P.  471. 

k  B.  N.  P.  133,  per  Lord  Mansfield,  C.  J.,  Doug.  470. 

(1)  (Where  on  an  illegal  oontract  one  pays  money  to  the  other  in  furtheranoe  of  the  oon. 
tract,  and  the  cootract  it  executed  by  the  acoomplishinent  in  part  of  the  original  dodgn,  leavhi|r 
however  a  portion  of  the  money  advanced  unexpended,  an  action  will  not  lie  to  recover  back 
the  unexpended  balance.    Perbwt  r,  Oarvige^  15  Wend.  413.) 
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fasre  fa»  money  agam,  for  he  parM  wMi  it  freely  and  volenti 

Bat  where  oontmcts  or  tiainactioiis  are  prohibited  by  posi-  When  Ae 
tire  statute  for  the  sake  of  piotectiD^  one  eetof  men  from  ano-  parties  are 
ther  set  of  iBen,  the  <me  nom  their  situation  and  condition  ^'^^J^ 
being  liable  to  be  oppressed  or  imposed  upon  by  the  other,  there  ^^'^^'^ 
the  parties  aie  not  in  fHiri  delicto;  and  in  furtherance  of  these 
slatatea  the  person  injured,  after  the  transaction  is  fimshed  and 
OHnideted,  may  bring  his  action  and  d^eat  the  contract;  the 
object  of  the  statute  beii^  to  protect  the  plaintiff.^ 

Where  «£,  in  conaidefation  of  1200/.  paid  by  B.^  gave  a  bond 
for  the  payment  of  annuity  to  the  latter  of  100  guineas,  until 
the  h^  duties  should  amount  to  a  certain  sum  in  one  year* 
Before  this  event  had  taken  place,  B,  brought  an  action  for  While  the 
mooBf  had  and  received,  to  recover  back  from  Ji.  the  consider-  eootnet  is 
stion  money,  on  the  ground  that  the  bond  was  iUegaV  and  the  o^eeotory. 
court  hdd  that  the  action  was  sustainable,  as  the  contract  was 
executory.  Heath,  J.,  said,  that  there  ought  to  be  a  locuapenu 
ieniimy  wd  that  a  party  should  not  be  compelled  against  his 
will  to  adhere  to  the  contract^    Where  a  sum  of  money  had 
been  paid  in  order  to  procure  a  place  in  the  custom-house;  the 
*place  had  not  been  procured,  and  the  party  who  paid  the     *67 
money  brought  an  action  to  iteoover  it  back;  and  it  was  held^ 
diat  }m  dMndd  recover  it  because  the  contract  was  executory.* 

Where  the  plaintiff  and  the  delSmdant  were  both  lottery-  When  the 
office  keepers,  and  during  the  drawing  of  the  lottery,  entered  parties  m 
mto  aa  agreement  muttudly  to  insure  the  number  of  a  ticket  ^/T* 
with  each  other,  upon  condition  that  he  whose  number  should 
be  drawn  on  the  day  next  following  the  agreement,  should 
receive  from  die  other  an  undrawn  ticket,  or  tiie  value  of  it  at 
the  market  price.  The  defendant's  number  being  drawn,  he 
chose  the  price  of  an  undrawn  ticket  and  received  it;  but  when 
the  plaintiff's  number  was  drawn,  the  defendant  refused  to  give 
him  either  an  undrawn  ticket  or  the  value  of  one;  whereupon 
the  plaintiff  brought  an  action  fer  money  had  and  received,  to 
recover  back  the  sum  which  he  paid  to  the  defendant  on  his 
number  being  drawn:  and  the  court  held,  that  as  this  species 
of  contract  was  prohibited  by  17  Geo.  Ill,  c.  46,  and  as  the 
plaii^iff  was  not  only  in  pari  deUcio,  but  also  stood  in  the 
li^tAj  and  under  the  description  of  that  species  of  insurer  from 
whom  the  statute  meant  to  protect  the  unwary,  this  action 


*  B.NtP.ldl. 

^  Per  Loid  MsasfiekU  C.  J*.  Browning  «.  Morris,  Cowp.  799. 
«  See  Atiierferd  v.  Beard,  %  T.  R.  610,  and  Shirley  «w  Senkey,  9  B.  &  P.  130,  as  lo 
the  OlegalitT  of  waeeva  on  hm  datiea« 

*  TrnfesAea  «.  Andall,  3  Boe.  k  Pull.  467. 

*  Ws&er  «•  Cfaapnum,  cited  by  BttUer,  J.,  in  Lowry  «.  Bonrdko,  Dong.  471.  But 
see  Norman  e.  Cole,  3  Esp.  353,  where  a  sum  of  money  paid  to  procure  a  pardon  folr 
a  eoBTict,  was  held  not  to  be  recotevable  baek,  thon^  the  pardon  was  not  proeured, 
m  the  ground  that  such  services  ought  to  be  gratuitous,  and  not  for  money. 
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could  not  be  maintained.*    So  where  money  deposited  on  an 
illegal  wager  was  paid  over  to  the  winner  by  the  consent  of 
the  loser;  held,  that  the  latter  could  not  maintain  an  action 
against  the  former  to  recorer  back  his  deposit,  because  they 
were  hoti^  particeps  criminiSj  and  th^  contract  was  executed.^ 
*68      ^  Hiere  is  no  case  *to  be  found,  ^d  Lord  Eenyon,  **  where 
money  has  been  paid  by  one  of  two  parties  to  another  on  an 
illegal  contract,  both  being  particepa  criminisy  an  action  has 
been  maintained  to  recover  it  back  again.''    Money  fairly  lost 
at  play  cannot  be  recovered  back  in  an  action  of  debt  for 
Premiuni  money  had  and  received,  not  founded  on  the  statute.®  Sp  where 
^^  ^     money  had  been  paid  by  a  parent  to  a  master  as  a  premium, 
w^ero  b^  under  an  indenture  which  was  void,  for  not  having  the  amount 
ddntuxe  Is  o(  premium  inserted  therein;  it  was  held,  that  the  parent 
Toid.       .  could  not  recover  it  back  again;  as  by  executing  the  indenture 
he  must  be  considered  to  be  aware  of  its  illegality,  and  there- 
fore iapari  delicto  with  the  master;  although  the  statute  rela- 
tive to  the  duties  payable  on  such  indentures  impose  a  penalty 
on  the  master  alone,  for  such  omission.*^ 
Where  But  where  the  plaintiff  insured  some  lottery  tickets  at  the  de- 

the  con-  fendant's  office,  and  having  chances  in  Ms  favor  which  the  de- 
^^^^^^  fendant  refused  to  pay,  on  the  ground  that  the  contract  was 
tM  ^ut  iU^g^  l>7  ^6  statute  14  Geo.  Ill,  c.  76,  and  that  plaintiff  was 
not  crimi-  pariiceps  criminis;  in  an  action  for  money  had  and  received 
nal.  for  the  premium,  ihe  court  held  that  the  action  was  main- 

tainable; ibr  as  fiur  as  the  plaintiff  was  concerned,  the  con- 
tract on  which  he  paid  his  money  was  not  criminal^  but 
merely  void;  and,  therefore,  having  advanced  his  premium 
without  any  consideration,  he  was  entitled  to  recover  it  back. 
Usoij.  So  where  money  was  paid  by  •d.  to  B.  in  order  to  compromise 
a  gui  ian%  action  of  usury  brought  by  B.  against  Ji.  on  the 
ground  of  an  usurious  transaction  between  the  latter  and  E.j 
held,  that  ^.  might  recover  it  back  again  in  an  action  for 
money  had  and  received;  for  the  prohibition  and  penalties  of 
the  statute  18  Eliz.  c.  5,  attach  only  to  the  informer,  or  other 


'  Lowiy  V.  Bourdieu,  Doug.  467. 

^  Howson  V.  Hancock,  8  T.  R.  575,  recognised  by  Bayley,  J.,  in  Hastelow  v,  Jack- 
son, 8  B.  &  C.  3S6.  (15  Eng.  C.  L.  805.)  In  Lacaussade  v.  White,  7  T.  R.  535, 
the  court  came  to  a  contrary  determination,  saying  that  it  was  more  consonant  to  the 
principles  of  sound  policy,  that  money  paid  on  an  iUcff^l  consideration  should  be 
TecoYered  back,  than,  by  aenying  the  remedy,  to  give  effect  to  the  illegal  contnict: 
but  the  soundness  of  this  decision  was  questioned  by  the  court,  in  Vandyck  «.  Hewitt, 
1  East,  98.  In  Williams  «.  Hedley,  8  East,  378,  n.,  and  in  Hastelow  v.  Jackson,  8 
B.  &  C.  235,  (15  Eng.  C.  L.  205,)  Bayley,  J,  says:— <<  Lacaussade  fF.  White  cannot 
be  supported;  it  appears  to  haye  proceeded  on  the  supposition  that  the  defendant  was 
«  stike-holder,  in  which  case  it  would  haye  been  right.**  Yet,  in  Chitty  on  the  law 
of  contracts  not  under  seal,  499,  n.,  3d  ed.,  it  is  stated  to  be  law. 

•  Thistlewood  v.  Cracroft,  1  M.  &  S.  500. 

•  Stakes  V.  Twitdien,  8  Taunt.  493.  (4  Eng.  C.  L.  183.)  Clayton  «•  Dilly>  4 
Taunt  165.    Port.  77. 

•  Junes  «.  Golightly,  2  Bl.  1073,  recognised  and  acted  upon  in  Jacques  «.  Wilthy> 
1  H.  61.  65» 
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peraoQ  saing  out  process  in  the  penal  action  making  composi- 
tion, and  not  npon  the  party  making  the  ^composition,  there-     *69 
fore  the  latter  did  not  stand  in  this  respect  iapati  delicto  with 
the  defendant.* 
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1. —  ¥Vhen  ii  lies  in  general.']  If  one  man  pays  or  expends 
money  for  the  nse  of  another,  he  may,  in  general,  recover  it 
in  an  action  for  money  paid.  But  to  sustain  such  an 
action,  it  must  appear  that  money  has  been  paid  by  the  plain- 
tiff, at  the  request  of  the  defendant,  for  his  use;  or  in  dis- 
charge of  a  debt  for  which  the  defendant  was  originally  liable 
to  a  third  party.  In  order  to  recover  on  this  count,  the 
plaintiff  must  show  an  express  or  implied  assent  of  the  de- 
fendant to  the  payment  of  the  money,  or  that  it  was  paid  upon 
compolsion,  or  for  the  use  of  the  defendant.^ 

The  request  may  be  express,  ^  or  implied,'*  first,  from  the 
subsequent  assent  of  the  defendant ;  secondly,  from  the  payment 
being  made  under  compulsion  of  law;  and  thirdly,  from  the 
defendant  being  under  a  legal  obligation  to  pay  the  money  ad- 
vanced by  the  plaintiff 

The  giving  of  a  security  to  pay  is  not  equivalent  to  actual  Money 
pa3^ent :  as  where  **.  became,  surety  for  B.,  who  subsequently  nmst  have 
took  the  benefit  of  the  insolvent  debtors'  act,  whereby  •4.  was  ^^^^  P®*^* 
obliged  io  give  a  bond,  and  a  warrant  of  attorney  as  a  new 
security  for  the  same  debt;  held,  that  he  could  not  maintain  an 
^action  against  £.,  as  for  money  paid^  for  there  was  no  pretence      *70 
for  considering  it  as  money.®    So  where  one  of  the  inakers  of 
a  joint  and  several  promissory  note,  after  the  same  had  become 
due,  gave  his  bond  to  the  holder  for  the  amount;  held,  that 
until  he  had  paid  money  oa  the  bond,  he  could  not  maintain 
an  action  for  money  paid  against  one  of  the  other  makers  of 
the  note,  for  contribution.*'    So  where  the  plaintiff,  being  under 

>  Williams  «.  Hedley,  8  East,  378. 

^  Per  Tyndal,  O.  J.,  in  Grissell «.  Robinson,  S  Bing.  N.  C.  15,  ante,  44,  pott,  73. 
'  T^lor  o.  Hiffgrins,  3  East,  169. 

*  Maxwell  o«  ^oneson,  3  B.  &  A.  61,  recognised  by  Parke,  J.,  in  Power  «•  Butcher, 
10  B.  4c  €.  346.    (21  Eng.  C,  L.  96.) 
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tteant  to  the  defendant,  had  his  goods  sold  under  a  diatreflB  b7 
the  head  landlord,  for  rent  due  fmn  the  defendant;  held,  that 
he  could  not  maintain  an  action  for  mone^  paid,  because  no 
money  parsed  from  him,  and  the  money  paid  by  the  puichaser 
became  inmiediately  vested  in  the  landlord.* 
AttheTe-  If  t^.  he  indebted  to  B,,  iumI  C.  pays  the  debt  without 
miest  of  the  consent  of  «f .  express  oi^  implied^  he  cannot  recover  it 
^defen-  ^^  ^^  ^  ^j^  action  for  money  paid,  &c;  for  •*.  may  have 
a  good  reason  to  resist  the  payment  of  the  money,  and  an 
assumpsit  cannot  be  raised  on  the  voluntary  payment  of  a 
debt  to  another  person  without  the  knowledge  or  consent  of 
the  debtor.^  On  the  same  principle,  where  a  broker  contracted 
with  others  for  the  sale  of  stock,  at  a  future  day,  by  the  autho- 
rity of  his  principal,  who  afterwards  refused  to  maJke  good  the 
bargain;  held,  that  the  broker  having  paid  the  difference,  such 
thiid  persons  could  not  recover  it,  in  an  action  for  money  paid 
from  the  prindpaL*  So  where  the  defendant  contracted  to 
sell  stock  on  a  certain  day  to  the  plaintiff,  and  on  his  refusal  to 
transfer  it,  the  plaintiff  bought  the  stock  himself,  and  sued  the 
defendant  in  an  action  for  money  paid,  for  the  difference  in  the 
71  *price  of  the  stock;  held,  that  the  action  could  not  be  main- 
1,  his  action  being  by  a  remedy  on  the  contraet^ 


2. — When  paid  by  compulsion.']    But  if  there  be  no  pre- 
vious request,  it  will  be  implied  from  a  subsequ^it  assent  upon 
the  maxim  omnia  raiihabitio  reirpiraAitur  tt  mandato  mqui^ 
paratun    Or  if  the  plaintiff  be  under  a  legal  obligation  to 
make  the  payment;  or  if  money  be  paid,  for  the  use  of  a  per- 
son who  is  bound  to  pay  iij  under  compulsion  of  law,  a  pre- 
vious request  will  be  implied. 
Request        Where  the  plaintiff  at  the  request  of  the  defendant's  attorney 
implied,     paid  money  en  account  of  the  defendant,  who  was  subse- 
quently informed  of  the  transaction  and  did  not  disclaim  it; 
held,  that  the  defendant  was  liable  for  money  paid  to  bis  use, 
the  jury  having  found  that  he  had  authorised  his  attorney  to 
direct  the  payment.* 
Goods  of       Where  the  goods  of  a  stranger  which  were  on  the  premises 
a  stranger  of  another  were  distrained  by  the  landlord  for  rent;  and  tlie 
distnioed.  gtnmger  in  order  to  redeem  them  was  forced  to  pay  the  rent; 

*  Moore  «.  Pyrke,  11  East,  59.  *<The  count  for  money  paid  cannot  be  maintained* 
without  proving  actual  payment,  or  what  is  equivalent  to  it,*'  per  Parke,  J.,  Power  v. 
Buteher,  10  B.  &  G.  346. 

k  Stokes  «•  Lewis,  1  T.  R.  90.  1  Samid.  964,  n.  Per  Lord  Kenyon.  iboJl  9. 
Partridse,  8  T.  R.  310. 

«  Ghfld  «•  Morley,  8  T.  R«  610,  per  Lord  Ellenborough,  C.  J.  Gumming  «•  For- 
lester,  1  M.  &  S.  50O.  ^  No  man  can,  by  a  voluntary  paymeirt  of  the  debt  of  another, 
maike  himself  that  man's  creditor,  and  recover  from  him  the  amount  of  the  debt  so  paid. 
Peihaps  Uie  action  would  have  been  better  framed  ex  deUdo  than  ex  tonkrmt^^  per 
Lord  Kenyon,  G.  J.,  8  T.  R.  613. 

4  Lightfoot  9.  Gieed,  8  TVunt.  968.    (4  Eng.  G.  L«  100.)   9  Moore,  965. 

« Parker  v.  Dubois,  7  G.  d&  P.  406. 
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hM,  that  he  mig^  mainlBiii  «i  action  fiff  money  paid  to  the 
nae  of  the  original  leasees,  from  whom  the  rent  vtbb  due  to  the 
kndknd,  as  the  payment  was  made  by  compolsbn  of  law/(l) 
On  the  same  principle,  where  the  indorser  of  a  biU  of  exchange  Moaey 
being  sued  by  the  bolder  paid  him  part  of  the  bill,  the  court  pM  tm  a 
held,  OQ  the  authority  of  the  preceding  case,  diat  he  might  ^^^  ^ 
lecorer  die  same  from  the  aeoeptor  in  an  action  for  money  ^^^ 
paid.^    But  the  indorser  of  a  bill  ianot  in  general  entitled  to  one  of  the 
leooYer  from  the  aeoeptor  the  costs  of  an  action  brought  against  parties, 
him  by  the  indorsee,  there  being  no  privity  between  them  in- 
dependently of  the  bilL*    And  when  the  acceptor  of  an  acoom- 
modatkNi  bill  is  obliged  to  pay  costs  as  well  as  the  principal 
som,  m  order  to  recover  the  former  he  must  dedare  specially,' 
unless  he  incurred  the  costs  at  the  request  of  the  drawer.* 

*So  where  •d.  deposited  with  die  defendant  as  a  security  for  *72 
goods,  a  bill  accepted  by  plaintiff,  for  which  plaintiff  received 
no  valoe:  ^.  afterwards  paid  for  the  goods,  and  asked  for  the 
restoration  of  the  bill;  but  the  defendant  had  indorsed  it  for 
value  to  O.J  who  recovered  the  amount  from  the  plaintiff; 
held,  that  the  plaintiff  might  recover  the  amount  from  the 
defendant,  on  a  count  for  money  paid.'  A  trustee  under  a 
will  who  pays  the  legacy  duty  upon  an  annuity,  may  recover 
the  amount  from  the  legatee,  as  money  paid  to  his  use.' 

Wh^ne  a  husband  went  abroad  and  left  his  wife,  who  died  Hasband 
in  his  absKice,  it  was  held,  that  her  father  having  paid  the  ^^^  ^^' 
expenses  of  her  fimeral,  (suitable  to  the  rank  and  fortune  of  her  ^f^^^ 
husband,)  mig^t  recover  such  expenses  from  the  husband  as  fbieitl. 
money  paid  for  his  use.    *^  There  are  many  cases  of  this  sort,'^ 
said  Lord  Loughborough,  ^  where  a  person  having  paid  monev 
whidi  another  was  under  a  legal  obligation  to  pay,  though 
without  his  knowledge  or  request,  may  maintain  an  action  to 
recover  back  the  money  so  paid;  such  as  in  the  instance  of 
goods  being  distrained  by  the  commissioners  of  the  land-tax— > 
if  a  neighbor  should  redeem  the  goods  and  pay  the  tax  for  the 
owner,  he  might  maintain  an  action  for  the  money  against  the 
owner.^     An  executor  who  has  paid  the  legacy  duty  may 
sue  the  legatee  for  the  amount  as  money  paid  for  his  use  at  his 
request^ 

»  Ezall  V.  Partridge,  8  T.  R.  306. 

»  Powoall  V.  Ferrand,  6  B.  &  C.  439.    (18  Eng.  C.  L.  330.) 

t  Daweon  v.  Morgan,  9  B.  &  C.  618.    (17  Eng.  C.  L.  457.) 

'  SeaTer  «.  Seaver,  6  C.  Ac  P.  673.    (35  Eng.  C.  L.  591.) 

c  Howes  «.  Martin,  1  Esp.  163.  Where  a  person  pays  a  bill  for  the  honor  of  one 
Ae  parties  to  it,  he  mar  recoTer  the  amount  from  the  person  for  whose  use  he  paid  it* 
Smith  9.  Nissen,  1  T.  K.  869. 

t  Bleaden  f>.  Charles,  7  Btng.  346.    (30.  Eng.  C.  L.  119.) 

f  Hales  V.  Freeman,  1  B.  &  B.  391.    (5  Eng.  C.  L.  131.) 

k  Jenkins  v.  Tucker,  1  H.  Bl.  90.  ^ 

*  Foster  v.  Lej,  3  Bing.  N.  C.  360.    (39  Eng.  C.  L.  331.)    1  Hodges,  336. 

(I)  {The  owner  of  property  in  the  pooMssion  of  a  tenant  of  demiaed  property,  may  buy  it 
OQ  a  lale  of  the  same  at  a  diatresa  for  rent  and  bring  hia  acCkw  for  mooey  paid  ag alnat  the 
Welh  r.  Piorfer,  7  Wend.  119.) 
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Where  «^.  pui^chased  goods  on  credit  of  jB.,  in  the  presence 
of  C,y  who  said  that  he  would  pay  for  them  if  w?.  did  not;  held, 
that  C.  having  subsequently  paid  for  the  goods  voluntarily, 
might  recover  the  amount  from  ^.  as  money  paid  to  his  use; 
for  though  C.  was  not  liable  to  pay,  his  guarantee  not  being  iu 
writing,  yet  as  he  had  made  the  promise  in  the  presence  of  •/?., 
there  was  an  implied  agreement  that  if  C.  paid  the  money,  J3. 
should  repay  him,  the  payment  should  therefore  be  taken  to 
have  beai  made  by  the  authority  and  at  the  request  of  t^.* 
*^So  where  the  plaintiffs  granted  a  lease  of  premises  to  the  de- 
fendant, and  procured  their  own  attorney  to  draw  the  lease,  for 
which  they  paid  him;  it  was  held  that  they  might  recover  the 
sum  so  paid  from  the  defendants,  as  money  paid  to  their  use; 
it  appearing  in  evidence  that  it  was  the  custom  for  the  land- 
lord's attorney  to  prepare  the  lease  at  the  expense  of  the 
lessee.^ 

If  a  carrier  by  mistake  deliver  to  B.  goods  consigned  and 
sold  to  C,  and  B.  appropriate  the  goods  to  his  own  use,  and 
the  carrier  on  demand,  even  without  action,  pay  C  their  value, 
he  may  recover  the  amount  from  B.  as  money  paid  to  his  use.*" 

But  where  goods  came  to  a  wharfinger  consigned  to  «^.,  and 
B.  believing  them  to  be  meant  for  himself,  carried  them  to  the 
wharf  and  used  them  before  he  discovered  the  mistake^  held, 
that  the  wharfinger  after  paying  ^d.  the  value  of  the  goods 
could  not  recover  them  from  j8.  in  an  action  for  money  paid  to 
his  use;  the  plaintiff  should  declare  specially.^ 

Where  by  a  local  act  it  was  provided,  that  a  drainage  tax 
should  be  paid  by  .the  tenants  of  the  lands  charged,  who  might 
deduct  the  same  out  of  the  rents  payable  to  their  landlords;  it 
was  held,  that  the  tenants  to  be  charged  with  the  tax  were 
those  in  whose  time  the  tax  accrued  due,  and  not  the  tenants 
for  the  time  being;  and,  therefore,  where  an  outgoing  tenant 
having  paid  his  rent  infull^  was  obliged  to  pay  this  tax,  it 
was  held,  that  he  might  recover  it  from  the  landlord  in  an  ac- 
tion for  money  paid;  for  the  landlord  was  ultimately  liable,  and 
if  the  tenant  had  previously  paid  it,  he  might  have  deducted  it 
from  the  rent;  it  was,  therefore,  money  paid  by  compulsion  of 
law  to  the  use  of  the  landlord.^ 

But  where  the  plaintiff  demised  to  the  defendant  a  house, 
under  an  agreement  to  pay  a  yearly  rent,  clear  of  all  deduc- 
tions for  taxes  and  parochial  rates;  after  occupying  the  premi- 
ses for  some  time,  die  defendant  quitted  them,  leaving  claims 
for  poor-rates  and  land-tax  unpaid,  which  the  plaintiff  *as  land- 
lord was  obliged  to  pay;  held,  that  he  could  not  recover  the 
amount  from  the  defendant  in  an  action  for  money  paid;  for 
the  defendant's  liability  arose  from  the  contract  by  which  he 


»  Alexander  o.  Vane,  1  M.  &  W.  511. 

^  Grissell  o.  Robinson,  3  Bing.  N.  C.  10,  anU^  44. 

c  Brown  v.  Hodgson,  4  Tannt,  189.  >  <*  Sills  v,  Laing,  4  Campb*  81. 

t  Dawson  v.  Linton,  5  B.  &^  A.  521.   (7  Eng.  C.  L.  179.) 
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iras  bound  to  pay  the  plaintiff  only;  and  as  the  plaintiff  paid 
the  money  to  parties  wha  had  no  claim  on  the  d^endanty  it 
relieved  the  defendant  from  no  liability,  and  consequently,  it 
could  not  be  said  to  be  money  paid  to  his  use.  The  plaintiff's 
remedy  was  on  the  contract* 

3. — Mo^ey  paid  by  a  surety.']  Where  one  is  surety  for 
another,  and  is  compelled  to  pay  the  whole  debt,  he  may  re- 
coTler  it  in  an  action  for  money  paid,  without  any  request  or 
promise  on  the  part  of  the  principal,  for  the  law  implies  a  pro- 
mise by  the  latter  to  indemnify  the  surety.^(l)  In  all  cases 
where  one  of  two  joint  sureties  pays  mcmey  which  either  of 
them  may  be  called  upon  to  pay,  a  special  contract  for  the  co- 
surety to  repay  him  might  be  stated  in  an  extended  form,  but 
in  a  compressed  shape,  the  moiety  is  money  paid  to  the  use  of 
the  co-surety.*  And  bail  may  recover  from  the  principal  any 
expenses  he  may  have  reasonably  incurred  in  taking  him  into 
custody  for  the  purpose  of  surrendering  him.*^  If  several  per*  Contriba- 
sons  become  sureties  for  another,  either  jointly  or  severally,  on  tion 
account  of  the  same  debt,  and  the  obligor  compels  one  of  them  ^°^^ 
to  pay  the  whole  debt,  he  may  recover  from  each  of  his  co-  ■'''•^'^' 
sureties  his  proportion  of  the  debt,  even  though  the  insolvency 
of  the  principal  be  not  proved.*(2)  But  if  one  of  three  co-sure- 
ties become  insolvent,  the  person  paying  the  debt,  cannot  reco- 
ver in  law  from  the  other,  more  than  his  aliquot  share,  that  is 
one  third  of  the  debt,'  though  in  equity  he  may  recover  a 
moiety  from  him.« 

Hie  right  to  contribution  does  not  extend  to  costs  *incurred      *75 
by  the  surety  in  defending  an  action  brought  by  the  obligee.*  Payment 
If  one  of  several  joint  contractors  be  compelled  to  pay  a  de-  ^^  ^^^^ 
mand  for  which  they  are  all  liable,  he  may  recover  contribu-  ^^^  ^q. 
tion  firom  the  others  for  money  had,  as  where  the  plaintiff  and  tnctors. 
defendant  were  two  of  a  committee  appointed  at  a  vestry  meet- 
ing for  tlie  purpose  of  prosecuting  nuisances  on  the  waste 
lands  of  the  parish,  which  committee  had  appointed  an  attor- 
ney who  prosecuted,  and  afterwards  compelled  the  plaintiff  to 

»  Spenoer  9.  Pairy,  1  H.  &  Woll.  179.    iN.&M.  771.    3  Ad.  &  £11.  331. 
«  Toussaint  o.  MartinaBt,  3  T.  R.  104,  per  Loid  Kenyon,  O.  J.   Exall  v.  Partridge, 
8  T.  R.  310. 
<  Per  Tyndal,  C.  J.,  in  Griseell  v.  Robinson,  3  Bing.  N.  G.  16,  atOej  73, 44. 

*  Fisher  v.  Fallows,  5  Esp.  171. 

•  Cowell  V.  Edwards,  2  B.  &  P.  368.   Deering  o.  The  Eail  6{  Winchelsea,  id.  270. 
t  Browne  v.  Lee,  6  B.  &  0.  689.  (13  Eng.  0.  L.  394.) 

g  Peter  v.  Rich,  1  Cha.  Oa.  34,  id.  696. 

h  Knight  V.  Hughes,  M.  &  M.  347.    (14  Eng.  0.  L.  393.)  ^ 

(1)  (WUiam*  ▼.  Moore.  9  Pick.  433.  Clark  ▼.  Fiixcraft,  7  Greenleaf.  348.  A  surety  eztia* 
fmishiDg  a  deht  by  payment  of  leis  than  its  amount,  is  only  entitled  to  recover  the  amount 
actnany  paid.   Bmncy  y.  See2cy,  3  Wend.  481.) 

(3)  (See  Chandler  ▼.  Brainard,  14  Pick.  285.  Smith  y.  Hieka,  5  Wend.  48.  Agnew  y.  BeU, 
4  Watts,  31.  A  guarantor  of  a  note  given  with  sureties  cannot  be  made  to  contribute.  Long* 
ley  Y.  Grigge^  10  Pick.  131.   Jhrris  r.  Warner,  13  Wend.  400.) 
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pay  him  his  bill  of  costs;  held,  that  the  plaintiff  might  maintain 
an  action  for  money  paid  against  the  defendant  for  contribu* 
tion  towards  the  costs  and  damages.* 

Where  one  of  two  joint  contractors,  upon  a  breach  of  their 
agreement,  agreed  with  the  creditors  to  refer  the  amount  of 
damages  to  arbitration,  without  the  consent  of  the  other;  held, 
that  the  former  having  paid  the  sum  awarded,  might  recover 
a  moiety  thereof  from  his  co-contractor  in  an  action  for  money 
paid.^(l) 

No  contri-     4. — Coniribuiion,]    But  in  actions  ex  deSeio  against  seve- 
bation       ral  for  a  tort,  if  one  be  c<MnpeUed  to  pay  the  whole  damages 
among      lie  cannot  exact  contributions  from  the  others,  for  there  can  be 
jdnt  u>ri    Q^  contribution  among  joint  tort  feasors.*    But  the  rule  that 
/Mwn.      ^fQQg  doers  cannot  have  redress  or  contribution  against  each 
other,  Es  confined  to  cases  where  a  person  seeking  redress  must 
*76      *be  presumed  to  have  known  that  he  was  doing  an  unlawful 
act^    And  if  one  of  several  partners  in  trade  pays  money  on 
account  of  his  co-partners,  he  cannot  maintain  an  action  against 
them  for  contribution,  on  tfie  ground  that  he  made  such  pay- 
ment by  compulsion  of  law.* 

Where  a  passenger  by  a  coach  recovered  damages  from  one 
of  two  joint  proprietors,  for  an  injury  which  he  sustained  in 
consequence  of  the  negligence  of  their  servants;  held,  tfiat  such 
proprietor  might  recover  contribution  from  his  co-proprietor,  if 
he  was  not  present  when  the  accident  happened.' 

5. — Monijf  paid  through  breach  o/dtUy,']  But  if  a  party 
be  compelled  to  pay  money  in  eonse<]^uence  of  his  own  neglect 
or  breach  of  duty,  he  cannot  recover  it  As  where  an  auction- 
eer undertook  to  put  up  an  estate  to  auction,  so  as  to  avoid 

•  Mobiles  «.  WiUUnuon,  6  M.  ft  S.  158.  Blsekott  9.  Weir,  6  B.  ft  C.  386.  (U 
Eng.  C.  L.  967,) 

k  Boroell  V.  Mtaol,  4  Hooie,  340.    (IS  Enff.  G.  L.  376.) 

*  Bferryweather  r.  Nixon,  8  T«  R«  186.  Fairbrother  «.  Ansley,  1  Csmpb.  343. 
Wilson  V.  MUner,  9  Oampb.  469.  Golbora  «.  Patmoro,  1  C.  M.  ft  R.  79.  ^  The 
case  of  Merrywealber  v.  Mizon  has  been  very  much  orerstrained,  even  beyond  the 
decision,  llie  ruk  in  that  case  is,  that  wrong  doers  shall  not  haTe  contribution  from 
one  another;  and  tiie  exeqfHan  is,  that  a  perQr  may,  with  respect  to  innocent  acts,  give 
an  indemnity  to  another,  which  shall  be  eroctaal;  althougn  the  act,  when  it  came  to 
be  questioned  afterwards,  would  not  be  sustainable  in  law  against  third  persons  who 
complained  of  it.  Therefore,  if  one  ^erty  induce  another  to  do  an  act  which  cannot 
be  supported,  but  which  he  may  do  without  any  breach  of  bona  fde^  or  any  desire  to 
break  me  law,  an  action  on  an  indemni^,  either  express  or  implied,  may  be  supported.'' 
Per  Lord  Denman,  C.  J.,  in  Betts  «•  Glbbins,  4  Ner.  ft  M.  77. 

0  Adamson  0.  Jarns,  4  Bing.  66.    (13  Eng.  0.  L.  343.)    Shackell  «.  Rosier,  9 
Bing.  N.  C.  6i34,  (99  Eng.  0.  L.  438.)  anU,  93—41. 
-•  Sadler  «.  Nixon,  6  B.  ft  Ad.  936.    (97  Eng.  C.  L.  947.) 

f  Wooley  e.  Batte,  9  C.  ft  P.  417.  (19  Eng.  G.  L.  198.)  See  Pearson  e.  Skelton, 
1  M.  ft  W.  604,  where  it  was  h^  that  a  coach  proprietor,  under  similar  circumstanees, 
could  not  recover  contribution,  because  there  was  %fartnaMp  ftind,  out  oi  which  the 
expenses  were  first  to  be  paid,  and  the  residue  dimed  amongst  the  proprietors. 

(1)  (Owens  f.  Miwfon,  3  GiU  ft  Jehns.  96.) 
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incunbig  the  duty  if  it  vss  not  sold,  but  through  hit  fie^<- 
gence,  m>  transacted  the  business  that  the  duty  attadied,  which 
be  was  obliged  to  pay;  held,  that  he  could  not  leeover  the 
money  so  pud  6om  hss  employer.*  So  where  an  officer  per- 
mitted a  prismer  to  go  at  large  on  his  promise  to  pay  the  oebt 
of  the  credit<»r;  in  consequence  of  whidi  he  was  obliged  to  pay 
the  creditor  himself;  held,  that  he  could  not  recover  the  amount 
from  the  prisoner,  as  he  was  guilty  of  a  breach  of  duty,  out  of 
which  he  could  not  derive  a  cause  of  action.^ 

6. — Manqf  paid  in/tiriheranee  of  an  illegal  obfeei  cannot 
in  general  be  recovered.}  Where  the  plaintSf  by  the  defend- 
ant's authority  and  in  his  name,  laid  illegal  bets  on  horses,  and 
the  bets  having  been  lost,  the  plaintiff  paid  them  without  the 
defendant's  consent;  held,  that  he  could  not  recover  the  money 
so  *paid.*  So  where  the  parties  had  entered  into  an  agreement 
to  conduct  an  unlicensed  theatre,  which  was  prohibit^  by  the 
statutes  10  Geo.  II,  c  28,  and  28  Geo.  Ill,  and  the  plaintiff 
advanced  money  at  the  instance  of  the  defbidant  fiir  me  pur> 
pose  of  carrjring  their  object  into  effect;  held,  that  an  action  for 
money  had  could  not  be  maintained.^ 

It  seems  to  be  now  settled,  on  broad  and  satis&Gtorv  prmei- 
ples,  notwithstanding  the  doubts  which  once  prevaifed,  that 
money  advanced  by  one  person  to  another,  with  a  knowledge 
that  it  is  to  be  applied  in  furthenmce  of  an  Ulegal  puipose, 
camaot,  after  it  has  been  been  so  applied,  be  recovered;  m  if 
iK  be  unlawful  in  one  man  to  pay  money,  how  can  it  be  law* 
fill  in  another  to  fumidi  hun  with  the  means  of  payment.* 
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1. — Special  contracts.}  WHxrayBB  there  is  a  special  contract 


«  Capp  «.  T<mhsm,  6  East,  393.  *  Pitcker  v.  Baikjr,  8  East,  171. 

*  Clayton  v.  iHllj,  4  Ttant.  165. 

'  De  Begnk  V.  Amifllead,  10  Bing.  107.  (35  En^.  G.  L.  470  See  also  Aiibert  tp. 
Maize,  3  B.  &  P.  371.  Cannan  v.  Bryce,  3  B.  &  A.  179.  (5  Enf .  C.  L.  355.)  But 
tee  Aleinbrook  «.  Hall,  3  Wils.  309.  Petrie  v.  Hamiay,  3  T.  R.  418,  where  it  has 
beoi  held  that,  if  aooh  psrments  he  made  with  the  consent  of  the  defendant,  he  is  liable 
to  be  ened  for  them.  **  ant  the  piopilety  of  these  decisions  has  been  ooestioned  in 
terefal  sabseqamit  cases."  Per  Abbott,  0.  J.,  in  Cannan  v*  Brjoe,  8  B«  A^  A.  183. 
(5  Enr.  C.  L.  357.) 

•8  Stark.  Er.  61.    See  Cannan «.  Biyce,  8  B.  4(  A.  179. 
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or  agreement  to  peifonn  any  work,  a  general  indebitatus  as- 
sumpsit will  lie,  when  the  work  is  performed  aifid  oompletecL* 
If  a  man  agrees  to  build  for  another  a  house  to  be  paid  for 
it,  and  afterwards  builds^  the  house,  in  this  case  he  has  two 
ways  of  declaring,  either  upon  the  original  executory  agree- 
ment, as  to  be  performed,  infuturo^  or  upon  an  indebitatus 
*78  assumpsit^  or  ^quantum  meruit^  when  the  house  is  actually 
built  and  the  agreement  executed.^ 

If  a  man  declare  upon  a  special  agreement,  and  likewise 
upon  a  quajitutn  meruit ^  and  at  the  trial  prove  a  special  agree- 
ment, but  different  from  what  is  laid,  he  cannot  recover  on 
either  count:  not  on  the  first,  because  of  the  variance,  nor  on 
Deviation  the  second,  because  there  was  a  special  agreement    But  if  he 
from  spe*  prove  a  special  agreement  and  the  work  done,  but  not  pur- 
ml  eoDr    giiant  to  such  agreement,  he  shall  recover  on  the  quantum 
meruit;  for  otherwise  he  would  not  be  able  to  recover  at  all.^ 
But  if  the  plaintiff  deviates  from  the  specification,  he  cannot 
recover  on  a  quantum  meruit  if  the  defendant  refuses  to  accept 
the  subject  matter  of  the  contract.*^    Yet,  if  the  defendant 
adopts  die  deviations,^  or  derives  a  benefit  firom  the  plaintiff's 
services,  he  must  pay  pro  ianto,^    Where  there  was  an  ex- 
press contract  that  the  plaintiff  should  repair  a  chandelier  for 
10/.,  and  after  having  repaired  it  in  part  only,  he  brought  an 
action  for  work  done,  materials  provided,  &c;  held>  that  be 
could  not  recover  any  remuneration,  as  he  had  delivered  it  in 
an  imperfect  state;  the  contract  was  entire,  and  the  plaintiff 
had  not  performed  his  part  of  it;  he  therefore  could  recover 
nothing.ff(l) 
Repairing      But  where  a  shipwright  was  engaged  and  undertook  to  put 
ships.       a  ship  in  thorough  repair,  and  before  this  was  completed,  he 
required  payment  for  the  work  already  done,  without  which 
he  refused  to  proceed;  held,  that  though  the  work  was  incom- 
*79      plete,  *he  might  maintain  an  action  for  the  work  already  done 

*  B.  N.  P.  139. 

^  Per  Denison,  J.,  Alcorn  v.  Westbrook,  1  Wils.  117. 

*  B.  N.  P.  139.    Cooke  «.  Munstone,  1  N.  R.  355.    Cousins  o.  Paddon,  1  Gale, 

905. 

*  Ellis  o.  Hamlen,  3  Taunt  52.  •  Bum  v.  Miller,  4  Taunt.  745. 

'  Famsworth  v.  Garrard,  1  Campb.  38.  The  following  important  rule  on  this  sub- 
ject has  been  laid  down  in  a  modem  case: — **  When  a  party  engages  to  do  certain 
work,  on  certain  specified  temis,  and  in  a  certain  specified  manner,  but  in  fact  does 
not  perform  tilie  work  so  as  to  correspond  with  the  specification,  he  is  not  of  course 
entitled  to  recover  the  price  agreed  upon,  nor  can  he  recover  according  to  the  actual 
-value  of  the  work,  as  if  there  had  been  no  special  contract.  What  the  plaintiff  is 
entitled  to  recover  is  the  price  agreed  upon  in  the  specification^  subject  to  a  deduction* 
and  the  measure  of  that  deduction  is  the  sum  which  it  would  take  to  alter  the  work  so 
as  to  make  it  correspond  with  the  specification."  Per  Parke^  J.,  Thornton  v.  Place, 
1  M.  &  Rob.  319. 

c  Sinclair  «.  Bowles,  9  B.  &  C.  99.  (17  Eng.  C.  L.  340.) 

(I)  {PJulpB  V.  SheUl4nt,  13  Pick.  50.  WaUhman  v.  Crook,  5  Gill  &  Johns.  339.  Philbreok 
V.  Belkmip,  6  Vermont,  383.  Sickle  v.  Pattison,  14  Wend.  357.  Bnnley  v.  TibbeU,  7  Green- 
leaC  70.   Hayden  ?.  Mddimm,  Ibid.  76.   Shaw  t.  LewUtown  J\irnpike  Co^  3  Penna.  454.) 
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fi>r  there  was  no  specific  contract  to  complete  the  repairs  be- 
fore be  demanded  payment,  he  merely  undertook  the  work  in 
the  same  way  as  shipwrights  ordinsurily  do/  A  herald  who 
sues  for  makmg  oat  a  pedigree,  is  bound  to  give  some  gene* 
ral  evidence  of  the  truth  of  that  pedigree.^ 

Though  there  be  a  specific  contract,  the  plaintiff's  claim  may  Where  % 
be  reduced,  by  showing  that  the  work  or  materials  were  of  an  ^^rk  or 
inferior  description;'  but  the  defendant  should  (though  he  ^'^^^"^ 
need  not)  give  notice  to  the  plaintiff  of  the  intended  defence,  j^erio^ 
for  otherwise  he  may  have  ground  to  complain  of  surprise,  deserip- 
as  he  may  only  come  prepared  to  prove  the  agreement  for  the  tion. 
specific  saxxL^    But  where  the  plaintiff  declares  on  a  quantum 
meruiiy  the  defendant  may,  without  notice,  give  evidence  of  the 
Hiferiojity  of  the  work  or  jnaterials  f  and  may  entitle  himself  to 
a  verdict,  by  showing  that  it  was  wholly  inadequate  to  answer 
the  purpose  for  which  it  was  undertaken  to  be  performed.' 
Where  a  person  contracts  to  build  a  house,  furnishing  both 
timber  and  labor,  he  is  not  entitled  to  recover  for  the  materials 
on  a  count  for  goods  sold  and  delivered;  for  the  contract  is 
entire  to  do  several  things,  all  of  which  diould  be  stated  in  the 
declaration.^    So  a  person  cannot  recover  for  materials  on  a   ^ 
count  fi>r  work  and  labor.'' 

If  a  person  manufacture  a  chattel  out  of  his  own  materials, 
he  cannot  recover  for  it  on  a  count  for  work  and  labor,  but  he 
may  on  a  count  for  goods  sold  and  delivered.^ 

*If  you  employ  a  man  to  build  a  house  on  your  land,  or  to      *80 
make  a  chattel  with  your  ma^rials,  the  party  who  does  the 
work  has  no  power  to  appropriate  the  produce  of  his  labor 
and  your  materials  to  any  other  person.    Having  bestowed  his 
labor  at  your  request  on  your  materials,  he  may  maintain  an 
action  against  you  for  work  and  labor.    But  if  you  employ  Where  a 
another  to  work  up  his  ^ wn  materials  in  making  a  chattel,  then  p«r^ 
be  may  appropriate  the  produce  of  that  labor  and  materials  to  ^™"  ^P 
any  other  person.  No  right  to  maintain  any  action  vests  in  him  nj^t^jg, 
during  the  progress  of  the  work;  but  when  the  chattel  has  as- 
sumed the  character  bai^ained  for,  and  the  employer  has  ac- 

>  Roberts  «.  Haveloek,  3  B.  &  Ad.  404.  (93  Eng.  G.  L.  105.) 

^  TowDM&d  o.  Neale,  3  Gampb.  196.  «  Goasins  «.  Paddon,  1  Gale,  305. 

'  Basten  «.  Butter,  7  East,  479.  Yet  if  a  person  stipulates  to  make  an  article  of 
eertain  materials  for  a  certain  sum,  he  cannot  charge  more  than  that  sum,  though  he 
use  better  materials  than  those  amed  upon,  proyided  they  were  used  without  authority; 
nor  can  he  insist  on  the  return  <n  the  article,  on  the  refusal  of  the  defendant  to  pay  ^e 
adTanoed  price,  Wilmot «.  Smith,  3  G.  &P.  463.  (14  Eng.  G.  L.  386.) 

*  Id.  Clu^l  V.  Hickes,  2  G.  &  M.  dl4. 

'Famsworth  «.  Crarraid,  1  Gampb.  38.  ^  If  there  has  been  no  beneficial  seryice, 
there  shall  be  no  pay;  but  if  some  benefit  has  been  derived,  though  not  to  the  extent 
expected,  this  shall  (jo  to  the  amount  of  the  plaintiff's  demsnd,  leaving  the  defendant 
to  his  action  for  negligence."  Per  Lord  Ellenborough,  id.  See  also  Duncan  «.  Blnn- 
dell,  3  Stark.  6.  (14  Eng.t).  L.  145.) 

(  GottereU  «.  Apsey,  6  Tftunt.  333.  (1  Eng.  G.  L.  400.) 

^  Heath  v.  Fieeland,  1  M.  &  W.  543. 

>  Atkinson  «.  Bell,  8  B.  &  G.  377.  (15  Eng.  G.  L.  216.) 

Vol. 
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cepted  it,  the  party  employed  may  maintain  an  action  for 
goods  sold  and  delivered;  or, if  the  employer  refuses  to  accept, 
a  special  action  on  the  case  for  such  refiual.  BiU  he  cannot 
maintain  an  action  for  work  and  labor,  because  the  labor  was 
bestowed  on  his  own  materials,  and  for  himself,  and  not  for  the 
•  •  person  who  employed  hinu* 

2. — S^ira  work.]  Where  there  is  a  special  contract,  and  new 
work  is  performed,  not  applicable  to  the  terms  of  such  contract, 
the  plaintiff  is  entitled  to  recover  on  the  indebiiaiua  count  for 
Special     the  new  work,  although  the  time  for  completing  the  payments 
contraet    under  the  original  agreement  has  not  expired  when  the  action 
and  new    ^  commencefL^  1 )    But  if  the  special  contract  be  so  far  aban- 
^^         doned  that  it  is  impossible  to  trace  it,  and  say  to  which  part 
of  the  work  it  shall  be  applied,  the  workman  shall  be  permit- 
ted to  charge  for  the  whole  work  done,  by  measure  and  value 
as  if  no  sudi  contract  had  been  made;(d)  but  if  work  applica- 
ble to  the  terms  of  the  contract  can  be  traced,  the  excess  only 
'  shall  be  paid  for  according  to  the  usual  rate  of  chaiging/ 

Where  there  was  a  specific  contract,  and  alterationa  subse- 
quently made,  upon  which  the  plaintiff  claimed  to  abandon  the 
contract,  and  to  recover  a  measure  and  value  price  for  the  work 
actually  done.  Lord  Tenterden  made  the  following  observations, 
which  will  be  found  of  great  importance  in  expounding  trans- 
*81  ^actions  of  tbb  kind.  ^<  A  person  intending  to  make  alterations 
of  this  nature,  generally  consults  the  person  whom  he  intends 
to  employ,  and  ascertains  from  him  the  expense  of  the  under» 
taking;  and  it  will  very  frequently  depend  on  his  estimate 
whether  he  proceeds  or  not  It  is,  therefore,  a  great  hardship 
upon  him  if  he  is  to  lose  the  protection  of  this  estimate,  unless 
he  fully  understands  that  such  consequences  will  follow,  and 
assents  to  them.  In  many  cases  he  will  be  completely  ignorant 
whether  the  particular  alteration  /suggested  will  produce  any 
increase  of  labor  and  expenditure;  and  I  do  not  think  that  the 
mere  fact  of  assenting  to  them,  ought  to  deprive  him  of  the 
protection  of  his  contract.  Sometimes,  indeed,  the  nature  of 
the  alteration  will  be  such  that  he  cannot  fail  to  be  aware  that 
they  must  increase  the  expense;  and  cannot,  therefore,  suppose 
that  they  are  to  be  done  for  the  contract  price.  But  where 
the  departures  from  the  original  scheme  are  not  of  that  cha- 
racter, I  think  the  jury  would  do  wisely  in  considering  that  a 
party  does  not  abandon  the  security  of  his  contract,  by  con- 
senting that  such  alterations  shall  be  made,  unless  he  is  also 

>  Per  Bayley,  J.,  8  B.  &  G.  383. 

k  Robson  «•  Godfrey,  Holt,  SSe^   (3  Enff.  G.  L.  86.)    1  Stark.  975.  (9  Enff.  G.  L. 
388.}  Gibbe. 
*  repper  «•  Burland,  Peake,  103,  per  Lord  Kenyon. 

(1)  (i>ii50j«  T.  Dd.  and  HtUkon  Carud  Co^  4  Wend.  285.  S.  C.  13  Wend.  334.) 
(9)  {iklUng$k€Md  Y.  Mbetier,  13  Wend.  376.) 
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infonned  at  the  time  of  the  oonaent  that  the  effect  of  the  alte- 
ratioa  will  be  to  increase  the  expense  of^  the  work."* 

Under  a  count  for  work  and  labor,  a  broker  may  recover  Broker. 
oompenBation  for  his  trouble  in  effecting  sales  in  foreign  stocks; 
for  tnuisactions  in  the  foreign  funds  are  not  within  the  prohibi- 
tion of  the  stockjobbing  act,  (7  Geo.  II,  c.  8.)^ 

3. — T^epariies,']    A  master  may  maintain  assumpsit  for  Who  may 
the  work  and  labor  of  his  apprentice,  against  a  person  who  bring  this 
harbors  him  after  his  desertion,  for  he  may  waive  the  tort  and  ^^^^* 
sue  on  the  implied  contract*  Where  t^.  was  employed  to  make 
a  machine,  and  while  the  work  was  in  progress,  paid  money 
on  account;  before  the  madiine  was  completed  ho  assigned 
it  to  ^.:  this  circumstance  was  communicated  to  his  employer, 
who  said  to  i?.  go  on  with  the  work  and  I  will  see  you  paid; 
held,  that  after  the  machine  had  been  completed  and  delivered, 
JB.  *might  sue  the  employer  for  the  price  of  such  parts  of  it  as      ^ss 
had  been  made  by  him  after  the  assignment;  for  the  legal  effect 
of  the  words,  ^go  on  and  I  will  see  you  paid,"  was  to  make  a 
contract  with  the  plaintiff  for  all  the  work  that  remained  to  be 
done.'     t^.  being  employed  by  the  defendant  to  transport  Delega- 
gooda  to  a  foreign  market,  delegated  the  entire  employment  tion  of  em- 
to  the  plaintiff,  who  performed  it  without  the  privity  of  the  de-  ploy»«"»t. 
femkmt;  held,  that  the  plaintiff  could  not  recover  from  the  de- 
fendant a  compensation  for  such  service.*    In  assumpsit  for 
work  and  labor,  the  defence  was  that  ^.  was  the  person  em- 
ployed to  do  the  work  and  not  the  plaintiff;  held,  that  t^.  was 
a  competent  witness  to  prove  this,  although  he  was  an  uncerti- 
ficated bankrupt,  and  his  assignees  bad  received  the  amount 
due  for  this  work,  as  done  by  him.' 

Where  the  defendant  had  contributed  to  the  funds  of  a  build-  Who  is 
ing  society,  and  had  been  present  at  a  meeting  of  the  society,  liable  to 
arid  party  to  a  resolution  that  certain  houses  should  be  built;  ^  •"®^* 
held,  that  this  made  him  liable  to  an  action  for  work  done  in 
building  those  houses,  without  proof  that  he  had  any  actual 
interest  in  them^  or  in  the  land  on  which  they  were  built.tf  So 
the  subscribers  who  attend  a  committee  for  managing  the  con- 
cerns of  an  hospital,  are  liable  to  the  creditors  of  the  hospital^  . 
A  request  to  a  tradesman  to  show  the  defendant's  house,  and 
that  the  defendant  would  make  him  a  handsome  present,  is 
evidence  of  a  contract  to  pay  a  reasonable  compensation  for 
the  work  and  labor  bestowed  in  that  service.^    But  where  a 

*  Per  Lord  Tenterden,  C.  J.,  in  Lovelock  «.  King^  1  M.  &  Rob.  60. 

k  Wdla  V.  Porter,  2  Bing.  N.  G.  7l22.  (29  Eng.  C.  L.  469.)    Oakley  v^Rigbj,  id. 
739.  (99  Eng.  G.  L.  469.) 
«  Foster  «•  Stewart,  3  M.  &  S.  191. 

*  Oldfield  V.  Lowe,  9  B.  &  G.  73.  (17  Eng.  G.  L.  3330 

*  Scbmaling  v.  Thomlinson,  6  Taunt.  147.  (1  Eng.  G  L.  336.) 
'  ¥ril8on  V.  GaUally,  9  G.  &  P.  467.  (19  Eng.  G.  L.  219.) 

(  Bniithwaite  v.  Schoefield,  9  B.  &  G.  409.  07  Eng.  G.  L.  404.) 

k  Boris  V.  Smith,  7  Bing.  705.  (90  Eng.  G.  L.  998.)   5  M.  &  P.  735,  S.  C. 

>  Jewrj  9  Busk,  5  Taunt.  309.   (1  Eng.  G.  L.  113.) 
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person  had  performed  work  for  a  committee  under  a  resolution 
entered  into  by  them,  ^*  that  any  service  to  be  rendered  by  him 
should  be  taken  into  consideration!  and  such  remimeration 
made  as  should  be  deemed  right;"  held,  that  an  action  would 
not  lie  to  recover  recompense  for  such  work,  as  the  resolution 
only  imported  that  the  committee  were  to  judge  whether  any 
remuneration  was  due.* 
♦83  *If  a  man  undertakes  to  perform  services  without  any  reward, 
but  with  a  view  to  a  legacy ,  he  cannot,  after  the  death  of  the 
person  for  whom  they  were  performed,  set  up  a  demand  for 
Repain  of  such  services  against  the  testator's  estate.^(l)  The  registered 
ships,  owner  of  a  ship  is  not  liable  for  repairs,  &c,  done  thereto,  un- 
less done  on  his  credit.  Legal  ownership  may  he  pritnd  facie 
evidence  of  liability  for  necessary  repairs;  but  such  presumptive 
responsibility  may  be  rebutted  by  proof  of  the  beneficial  inte- 
rest having  been  parted  with,  and  of  the  legal  owner  having 
ceased  to  interfere  with  the  management  of  the  ship;  or  by- 
proof  of  other[circumstances,  showing  that  in  &ct  no  credit  was 
given  to,  or  contract  made  with  the  legal  owner.* 

4. — Compensation  to  professional  men.']  The  general  rule 
is,  that  any  man  who  bestows  his  labor  for  another,  has  a 
right  of  action  to  recover  compensation  for  that  labor.    There 
are  two  exceptions  to  that  rule,  viz.,  phy^cians  and  barristers. 
The  law  supposes  them  to  act  with  a  view  to  an  honorary  re- 
ward.   In  other  degrees,  in  those  professions,  parties  may  re- 
cover for  their  services.* 
A  banis-       A  counsel  can  maintain  no  action  for  his  fees,  which  are 
ter  cannot  given  not  as  hcatio  vel  conduction  but  as  qxiiddam  honoraria 
sue  for      ^,„^  qq^  ^g  ^  salarv  or  hire,  but  as  a  mere  gratuity,  which  a 
®^*         counsellor  cannot  demand  without  doing  wrong  to  his  reputa- 
tion.*   Nor  can  an  action  be  maintained  against  a  barrister  to 
recover  a  fee  given  to  argue  a  cause  which  he  did  not  attend/ 
Nor  can  a     A  physician  cannot  maintain  an  action  for  his  fees.^  Where 
physician,  a  medical  practitioner  passed  himself  off  as  a  physician,  the 
court  held  that  he  could  not  maintain  an  action  for  his  fees, 
although  he  had  no  right  to  assume  that  character,  not  having 
*84      *a  diploma.^  A  physician  cannot  recover  for  medicines  which 

•  Taylor  «.  Brewer,  1  M.'  &  8.  390.  ^  Le  Sa^  o.  Couesmaker,  1  Esp.  187. 

« Jennings  v.  Griffiths,  1  R.  &  M.  43.  (31  Eng.  C.  L.  378.)  119.  Harrington  «. 
Fry,  3  Bing  179.  (9  Eng.  C.  L.  370.)  Chittr  on  Contracts,  3d  ed.  463.  See  Ab* 
bott  on  Shipping,  5th  ed.  17.  Brigga  o.  Wilkinson,  7  B.  &  G.  30.  (14  Eng.  C.  L. 
10.) 

<  Per  Cnrianif  Poncher  v.  Norman,  3  B.  &  C.  746.    (10  Eng.  C.  L.  89Q.) 

•  3  Bl.  Com.  38. 

'  Turner  v.  Phillips,  Peake,  133.  Not  for  negligence,  however  gross.  Fell  v. 
Brown,  id,  96.  Nor  for  words  spoken  by  him  in  the  condnct  of  a  cause,  which  were 
pertinent  to  the  sabject,  Hodgson  «.  Scarlett,  1  B.  &  A.  333.  Per  Holroyd,  J.,  Flint 
«.  Pike,  4  B.  &;  C.  481.    (10  Eng.  C.  L.  383.) 

(  Chorley  v.  Bolcot,  4  T.  R.  317.  »  Lipscombe  v.  Hohnes,  8  Campb.  441. 

(1)  (Lee  ▼.!>«,  6  GiU  &  Johns.  316.) 
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he  prepared  and  dispensed^  evea  though  funnahed  to  his  own 
patients.* 

S.'^^urgeana,  \  The  statute  3  Hen.  VIII,  c.  11,  s.  1,  sub- 
jects any  person  who  shall  practise  as  a  surgeon  in  the  city  of 
London,  or  seven  miles  round,  without  being  licensed  by  the 
college  of  surgeons,  to  a  penalty  of  51.  a  month. 

Iq  an  action  on  a  surgeon's  bill  where  the  deface  was,  that  Proof  of 
the  plaintiff  was  not  licensed  pursuant  to  the  foregoing  statute;  license, 
the  court  held  that  it  was  incumbent  on  the  defendant  to  prove 
that  fact.*" 

The  province  of  a  surgeon  is  confined  to  the  reduction  and 
core  of  fractures  and  other  injuries  affecting  the  limbs,  or  such 
eztemal  ailments  as  may  require  the  operation  of  the  knife;  it 
cannot  be  extended  to  internal  complaints  or  local  diseases. 
Whatever  medicine  may  be  necessary  for  the  purpose  of  re-  When  en- 
moving  a  complaint  which  it  is  the  duty  of  a  surgeon  to  attend  •i^l®*  *® 
to  and  cure,  he  may,  perhaps,  be  allowed  to  recover  for;  but  he  j|^T?^ 
is  not  allowed  to  recover  unless  the  medicine  he  administers  be 
dearly  auxtDary  to  his  duty  as  a  surgeon.*    Therefore,  where 
a  sturgeon  attended  a  patient  laboring  under  a  typhus  fever; 
held,  that  he  could  not  recover  for  medicine  furnished  by  him 
on  that  occasion,  lor  it  could  not  be  considered  a  surgical  case.' 
Where  a  snqeon  in  making  out  his  bill  left  a  blank  for  attend- 
ances, and  the  patient  paid  money  into  court  on  that  count,  the 
oonrt  held,  that  nothing  further  could  be  recovered.* 

*It  is  a  good  defence  to  an  action  on  a  surgeon's  bill,  that  the      *85 
defendant  was  rather  injured  than  benefitted  in  his  health  Negii- 
in  ooDsequence  of  the  gross  unskilfidness  or  negligence  of  the  S^??,  ?'. 
plaintiff;'  for  the  law  implies  an  undertaking  on  the  part  of  ^^ 
sorgeons,  that  they  will  exert  a  reasonable  degree  of  skill.<f  So, 
it  seems^  it  will  be  a  good  defence,  that  the  plaintiff  was  not 
licensed  to  practise  as  a  surgeon;^  or  that  he  assumed  the  cha- 
lacter  of  a  physician  though  he  had  no  diploma.^    A  surgeon 
u  responsible  for  any  injury  done  to  a  patient  through  want  of 
proper  skill  in  his  apprentice;  but  such  want  of  sluU  must  be 
proved,  it  cannot  be  inferred^ 

'  Per  Bert,  €.  J.,  AUison  v.  Haydon,  4  Binff.  619.  (15  Eog.  C.  L.  90.) 
k  Gnmiiie  «.  Le  Glere  Bois'Talon,  3  Gampb.  144.    But  in  an  action  by  an  ^^tfae- 
cuy,  tfaeplaintiff  must  prove  his  qnalificatton,  Morgan  «.  Raddock,  1  H.  &  W.  505. 

*  Per  Best,  C.  J.,  Allison  v.  Haydon,  4  Bing.  619. 

*  Toflon  «.  Battinff,  3  Esp.  193.  A  connt  for  work  and  materials  wiU  eorer  a  demand 
lor  attendances  as  aranier,  and  for  medicine  administered,  Clark  v.  Munford,  3  Campb. 
37*  A  person  who  professes  to  cure  certain  disorders  within  a  specific  time,  and 
ttdoces  other  persons  to  employ  him  by  false  and  fraudulent  professions  of  his  skill, 
^ot  leeorer  for  medicine  and  attendance,  in  the  event  of  no  benefit  being  derived, 
Hope  9.  Phelps,  3  Stark.  480.  (3  Eng.  C.  L.  440.) 

'Donean  «.  Blnndel,  3  Stark.  6.     (14  Eng.  C.  L.  145.) 
>  Seaie  v.  Pientice,  8  East,  348.  ^  Gremaire  o.  Le  Clere,  3  Gampb.  144. 

\  Lipscombe  v.  Holmes,  3  Campb.  444.    Ghorley  «.  Bolcot,  4  T.  R.  317. 
'  Hancke  v.  Hooper,  7  C.  &  P.  81. 
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e.~^paihecaries.]  By  the  statute  55  Gteo.  III^c  194,  s.  20, 
explained  by  6  Geo.  IV,  c.  1 33,  no  apothecary  shall  be  allowed 
to  recover  any  charges  claimed  by  him  in  any  court  of  law, 
unless  such  apothecary  shall  prove  on  the  iriaty  that  he  was  in 
practice  as  an  apothecary  prior  to  or  on  the  first  of  August, 
1815,  or  that  he  has  obtained  a  certificate  to  practise  as  an 
Pncdsing  apothecary  from  the  society  of  apothecaries.*     Practising  as 
JfJ^"P^  an  apothecary,  is  the  mixing  up  and  preparing  medicines  pre- 
"^^^'y*     scribed  by  a  physician,  or  by  any  other  person,  or  by  the  apo- 
thecary himself.    But  acting  as  surgeon  or  accoudieur  is  not 
practising  as  an  apothecary.^ 

In  an  action  to  recover  the  amount  of  an  apothecary's  bill, 
if  the  plaintiff  proves  a  certificate,  he  need  not  also  prove  an 
apprenticeship  served."  If  a  party  did  not  keep  any  shop,  or 
make  up  prescriptions  of  physicians  before  or  on  the  first  of 
August,  1815,  he  cannot  be  considered  to  have  been  in  practice 
*86  as  an  apothecary  on  that  day.^  In  an  action  on  a  ^promissory 
note  given  to  an  apothecary  for  medicine  and  attendance; 
held,  that  the  consideration  appearing,  it  was  incumbent  on  the 
plaintiff  to  show  that  he  was  qualified  pursuant  to^the  statute.^ 
It  has  been  decided  that  an  apothecary  may  charge  for  at- 
tendance or  medicine,  but  he  cannot  charge  for  both.'  But  in 
a  subsequent  case  it  was  held,  that  a  surgeon  and  apothecary 
may,  besides  his  cha:i^  for  medicine,  recover  such  charges  for 
attendance  as  the  jury  shall  consider  fair  and  reasonable.' 
Proof  of  If  the  plaintiff  relies  on  his  certificate^  it  must  be  proved. 
^w**^*«^*  Bv  6  Geo.  IV,  c  133,  s.  7,.it  is  provided,  that  the  common  seal 
of  the  apothecaries'  company  is  sufficient  proof  that  the  person 
named  therein  is  qualified  to  pmctise.  But  the  statute  does 
not  make  the  seal  ptove  itseu;  the  plaintiff  therefore  must 
prove  that  it  is  the  seal  of  the  company.'^  The  pbintiff  need 
not,  however,  prove  his  apprenticeship.^ 

'  7. — Servants*  Wagea.l  I^  ^  cleariy  agreed,  that  if  a  person 
retain  a  servant,  and  agree  to  pay  him  so  nmch  by  the  day, 

•  The  statote  does  not  extend  to  physicians,  or  members  of  the  college  of  sniffeonB, 
8. 519;  bnt  Scotch  physicians  are  not  privileged.    The  Apodiecaries*  Co.  v.  Collins,  4 

B.  &  Ad.  604.    (34  £ng.  C.  L.  133.)    Collins  «.  Carnegie,  1  Ad.  &  fill.  695.    (88 
Bng.  C.  L.  180.) 

^     >»  Woodward  «.  Ball,  6  C.  &  P.  677.    (95  Eng.  C.  L.  649.) 

«  Sherwin  «.  Smith,  1  Bing.  904.  (8  Eng.  C.  L.  997.)  See  Moigan  «.  Ruddock, 
I  H.  Ai  W.  505,  anU,  84. 

4  Tbempson  «.  Lewis,  3  C.  &  P.  483.    (14  Eng.  C.  L.  401.) 

•  Bloffff  V.  Pinkers,  R.  &  M.  195.    (91  Eng.  C.  L.  396.) 

•  Per  Best,  C.  J.,  Town  «.  Lady  Orisler,  3  C.  &  P.  581.    (14  Eng.  C.  L.  469.) 

t Per LoidTenteiden, C. J., Handey v. Hewaon,4C.&P.  110.  (19 Eng. C. L.300.) 
k  Chadwkk  v.  Baaning,  R«  &  M.  307.    (91  Ei^f.  C.  L.  447.)    9  C.  &  P.  106.  (19 
Engl  C.  L.  49.) 

■Sherwin  v.  Smith,  1  Bing. 904.  (8  Eng.  C.  L.  997.)  In  an  action  for  the  penalty 
under  the  statute,  for  praetia&g  without  being  duly  qualified,  the  defendant  must  prove 
that  he  was  duly  qualified.    Apothecariea'  Co. «.  Bentley,  R.  U  M.  159.    (91  Eng. 

C.  L.  404.) 
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mcmth,  <»  year,  that  the  serruA  may  have  an  action  agamst 
the  master  on  the  contract,  or  against  his  executors;  ana  that 
every  such  retainer  will  be  presumed  to  be  in  consideration  of 
wages,  unless  the  contrary  appear.* 

A  general  hiring,  without  mention  of  time,  is  a  hiring  for  a  Domastao 
year;  but  in  case  of  a  domeatie  or  menial  servant  there  is  a  •wranta, 
common  understanding,  that  either  party  may  determine  the 
eogagem^it  upon  giving  a  month's  warning,  and  there  is  in 
sach  a  case  a  tacit  promise  by  the  master  to  pay  a  month's 
wages  if  he  dismiss  his  servant  without  notice;  but  there  is  no 
SQch  practice  with  respect  to  servants  in  husbandry y 

*hi  case,  therefore,  of  a  yearly  hiring,  express  or  implied,     *87 
(with  the  exception  of  menial  servants,)  if  the  master  turn  away  LeaTin| 
the  servant  before  the  expiration  of  the  year,  without  a  suffi-  senrioebe- 
deot  cause,  he  will  be  liable  to  pay  his  wages  until  the  end  of  ^^^ 
the  year,  even  though  the  wages  be  payable  monthly  or  other-  y^g,. 
wise.*    But  if  the  servant  leaves  his  service  before  the  expira- 
tion of  the  year,  without  any  cause,  it  operates  as  a  forfeiture 
of  the  wages  due  to  him,  ana  he  cannot  recover  aoy  thing,  for 
there  can  be  no  apportionment  of  the  wages  under  such  circum- 
stances.^    So  if  the  master  discharges  him  for  a  justifiable 
cause  before  the  end  of  the  year,  the  servant  will  not  be  enti- 
tled to  wages  for  any  portion  of  the  year;  for,  having  violated 
his  duty,  so  as  to  prevent  the  master  from  having  the  benefit 
of  his  service  for  the  whole  year,  he  cannot  recover  wages/?ro 
rata,^    Whether  the  cause  of  dkmissal  be  sufficient  or  not,  is 
a  qiiestbn  for  the  jury.    But  if  a  sufficient  cause  exists  at  the 
time,  the  master  will  be  justified,  though  he  discharges  the 
servant  through  a  different  motive/    And  it  is  immaterial 
in  such  a  case  that  the  master  has  recovered  damages  for  the 
misconduct  which  induced  him  to  turn  the  servant  away.i^ 

But  if  there  be  a  dissolution  of  the  contract  by  mutual  con- 
sent, the  servant  is  entitied  to  wages  pro  raia^    If  there  be 

. 

'  Bae.  Ab.  Master  ft  Serrant.  Pinchon'a  case,  9  Co.  88.  Sands  v.  Leake,  9 
Boll  R.  209. 

^  Per  Curiam,  in  Beeaton  v.  Collyer,  4  Bing.  309,  (13  Eng.  C.  L.  444.)  19  Mooxe, 
^  Hattman  «.  Boalnois,  9  C.  &  P.  511.  (13  Eng.  C.  L.  939.)  Robinaon  v. 
Hindoian,  3  Esp.  935.  Pw  Litdadale,  J.,  in  Fawcet  v.  Caah,  5  B.  ft  Ad.  908.  f97 
£d|-  C.  L.  933.)  A  head  gardener^  wbo  resided  in  a  distinct  and  separate  honse,  out 
within  the  curtilage,  is  a  menial  servant,  and  liable  to  be  discharged  at  a  month's 
notice.  Nowlan  v.  Ablett,  1  Gale,  79.  9  C.  M.  ft  R.  54.  Crawford  «.  Reid,  1  8howt 
^*  C.  194.  So,  a  gamekeeper  at  bailiff,  Anon.  Moore,  8.  Bertie  v*  Beaomont,  16 
Bwi,33. 

'  Beeaton  v.  Collyer,  tupra,  86.  Fawcet  «.  Cash,  5  B.  ft  Ad.  904.  (97  Enir.  C. 
L  839.)    3  N.  ft  M.  177. 

<  HntUnan  v.  Bouliims,'9  C.  ft  P.  510.    (19  Eng.  C.  L.  939.)  - 

*  Tamer  «.  Robinson,  6  B.  ft  Ad.  789.    (97  Eng.  C.  L.  190.)    Spain  «.  Amot,  9 

Staik.  256.    (3  Eng.  C.  L.  339.)     Atkin  tr.  Acton,  4  C.  ft  P.  906.    (19  Eng.  C.  L. 

346.}    Ridgway  v.  The  Hongerfoid  Market  Co.,  1  H.  ft  W.  944.    4  N.  ft  M.  797. 

3  Add.  EU.  171. 
'Ei, 

*  Tamer  «.  Robinson,  moto.    Brown  «.  Croft,  1  Ch.  Gton.  Pr.  of  the  Law,  81* 
^Thomas  «.  Williams,  1  Ad.  ft  El.  685.    (98  Eng,  C.  L.  180.\    3  N.  ft  M.  546, 

Baktaptcy  does  not  operate  as  a  dissolution  of  sneh  a  contnct,  ii* 
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no  specific  contract  express  or  implied,  the  servant  is  entitled 
to  recover  wages  on  a  quantum  meruit^  for  the  time  he 
served.* 

It  has  been  held,  in  a  modem  case,  that  a  servant  cannot 
*6S  *under  a  conmion  count  for  wages,  recover  for  more  than  the 
time  which  he  has  actually  served.^  Yet  it  had  been  pre- 
viously determined,  that  a  servant  improperly  disdiarged  in 
the  middle  of  the  quarter,  might  recover  for  the  entire  quarter 
under  a  general  count  for  work  and  labor/  In  Ridgway  v. 
The  Hungerford  Market  Company,^  the  court  intimated  a 
doubt  whether  it  would  not  be  necessary  to  declare  specially  to 
enable  a  servant  to  recover  wages,  when  the  contract  was  put 
an  end  to,  before  the  year  expired. 

Where  a  servant,  under  a  contract  for  a  yearly  hiring  deter- 
minable by  three  months'  notice,  was  dismissed  in  the  middle 
of  the  quarter;  held,  that  he  could  not  maintain  an  action  for 
the  work  and  labor  in  respect  of  the  whole  quarterns  toages 
before  the  end  of  the  quarter.  The  court  intimated  an  opinion 
that,  in  such  form  of  action,  he  could  only  recover  for  the  work 
actually  performed,  even  after  the  expiration  of  the  quarter.® 
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1. — When  a  count  far  goods  sold^  4*c.  may  be  obtainedj]  In 
general,  to  enable  the  plamtiff  to  recover  on  a  count  for  goods 
sold  and  deUvered,  it  must  appear  that  the  goods  were  sold  for 


•  Bayley  «.  Rimmell,  1  M.  &  W.  506. 

k  Per  Lord  Tenterden,  G.  J.,  in  Arohazd  «.  Homer,  3  C.  &;  P.  349.  (14  Eng.  C.  L. 
349.) 

•  Gandall  v.  Pontigny,  4  Campb.  375.  1  Staik.  198.  (2  Eng.  G.  L.  154.)  If  the 
servant  were  under  age,  the  oiaster  cannot  deduct  from,  or  set  on  against,  the  wages, 
advances  or  payments  made  by  him  to  or  for  the  servant,  for  articles  not  being  neoes* 
saries.  Henley  v.  Holt,  4  G.  &  P.  104.  (19  Eng.  G.  L.  397.)  And  thouffh  the 
master  is  not  oound  to  provide  medical  attenidance  for  his  servant  in  case  of  illness, 
Wennall  v.  Adney,  3  B.  &  P.  947,  jet,  if  he  send  for  a  medical  'practitioner  for  his 
servant,  who  is  under  his  roof,  he  is  obliged  to  pay  him,  and  he  cannot  deduct  the 
payment  from  the  servant's  wages,  unless  by  special  agreement.  Sellen  v.  Norman, 
4G.&P.80.    (19  Eng.  G.  L.  984.) 

<  8upra.  •  Smith  «.  Haywaid,  Q.  B.  M.  T.  1837. 
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money,  and  ttiat  they  have  been  actually  or  Tirtoally  delivered 
to  the  defendant 

If  goods  are  to  be  paid  for  partly  in  money  and  partly 
in  goods  to  be  delivered,  the  vendor  must  declare  specially; 
he  caimot  recover  under  the  commcm  count*  But  if  the 
*goodB  be  delivered  to  the  plaintiff  in  part  performance,  he  may  •  *89 
recover  the  money  under  the  common  count:  as  where  the 
plaintiff  agreed  to  sell  a  horse  to  the  defendant,  to  be  paid  for 
partly  by  a  hoise  of  the  defendant's,  and  partly  by  money,  and 
the  horses  were  exchanged,  but  the  defendant  refused  to  pay 
the  money;  it  was  held,  that  the  plaintiff  might  recover  the 
money  under  a  count  for  goods  sold,  &c.^ 

If  the  time  of  credit  has  not  expired,  the  plaintiff  must  When 
declare  specially;  as  where  goods  were  to  be  paid  for  at  ^^.^^ 
the  end  of  three  months  by  a  bill  at  two  months,  the  credit  ^*^. 
will  not  elapse  until  the  end  of  five  months,  and  if  at  the  pired.* 
end  of  three  months  the  purchaser  does  not  give  a  bill,  the 
vendor's  remedy  is  by  a  special  action;  for  he  cannot  recover 
on  the  common  count  until  the  expiration  of  the  five  months.* 
Where  goods  were  to  be  paid  for  by  a  bill  at  two  months, 
and  the  vendee  refused  to  give  a  bill;  it  was  held  that  the 
vendor  could  not  maintain  an  action  for  goods  sold,  until  the 
expiration  of  two  months.^    So  if  goods  are  sold  at  six  or  nine 
months'  credit,  and  they  are  not  paid  for  at  the  end  of  six 
months,  the  vendee  cannot  be  sued  for  them  until  the  end  of 
nine  months.*    So  where  the  goods  were  sold  at  six  months' 
credit,  payment  to  be  then  made  by  a  bill  at  two  or  three 
months,  at  the  vendor's  option,  it  is  in  effect  a  credit  for  nine 
montfa&'    And  even  though  the  vendee  be  guilty  of  such 
fiaud  as  would  have  entitled  the  vendor  to  recover  in  trover, 
the  latter  cannot  maintain  assumpsit  until  the  time  of  credit 
has  expired.i^    But  where  goods  were  sold  at  three  months' 
credit,  the  vendee  to  give  a  bill  at  three  months  at  the  expira- 
tion of  that  period,  if  he  wished  for  furdier  time,  a  bill  not 
having  *been  given  at  the  end  of  three  months;  it  was  held,      *90 
that  &e  vendor  might  immediately  sue  for  goods  sold  and 
delivered.^ 

Where  bills  are  given  for  goods  and  dishonored,  the  vendor  Where 
may  maintain  an  action  for  goods  sold  and  delivered,  provided  hills  given  * 

>  Hazrifl  tr.  Fowle,  cited  1  H.  Bl.  987.  Talver  v.  West,  Holt,  179.  (3  Eng.  C.  L.  66.) 

k  Sheldon  «.  Cox,  3  B.  &  0.  430.  (10  Eng.  C.  L.  137.)  See  also  Porsyth  r. 
Jenris,  1  Stark.  437.  (3  Eng.  C.  L.  461.)  Ingram  «.  Shirley,  id.  185.  (9  Eng.  C. 
L.348.) 

« Mnssen  «•  Price,  4  East,  147.  Miller  «.  Shaw,  id,'l49.  And  see  Dntton  «.  Solo- 
moo,  ZB.icT.  589.    Brook  «.  White,  1  N.  R.  330. 

<  Dutton  V,  Solomon,  3  B.  &  P.  583.    See  Hosldns  v,  Dnperoy,  9  East,  498. 

•  Price  V,  Nixon,  5  Tannt  338.    (1  Eng.  C.  L.  136.) 

f  Helps  «.  Winteibottom,  3  B.  &  Ad.  431.  (83  Eng.  C.  L.  116.)  Stmtt  v.  Smith, 
1  C.  M.  &  R.  319.    4  Tyr.  1019. 

s  FeiB:oson  v.  Carrington,  9  B.  &  C.  59.  (17  Eng.  G.  L.  330.)  See  De  Symmons 
f.  Minchwick,  1  Esp.  430.    Reid  v.  Hutchinson,  3  t^ampb.  353. 

k  Niekson  «.  Jepson,  3  Stark.  337.    (3  Eng.  C.  L.  837.) 
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for  ffoods  he  be  the  holder  of  the  bills,  and  in  a  condition  to  give  them 
are  disho-  up;  but  he  cannot  recorer  if  it  appears  that  they  are  in  the 
nored,       hands  of  a  tiiird  person/ 

• 
8. — Delivery  of  the  goods.]  In  older  to  snpport  this  action 
» the  plaintilBf  must  prove  an  actual  or  constructive  delivery  of 
4he  goods.    Where  the  goods  are  of  a  moveable  nature  it  is 
necessary  to  prove  a  delivery,  or  a  tcoider,  previous  to  the  ac- 
tion, or  die  vendee  must  have  been  placed  in  a  situation  to  take 
possession  of  thenL^(l) 
Goods  i»-      Where  cigars  were  sold  for  ready  money,  and  packed  up  in 
mumng    boxes  of  the  purchaser,  in  his  presence,  which  remained  at  his 
todvof  ^  request,  in  the  custody  of  the  vendor;  it  was  held,  that  an  ac* 
Tendor.  ^  ^^^  ^^^  goods  sold  and  delivered  would  not  lie}-  the  proper 
form  of  suing  wks  for  goods  bai^ined  and  sold.*    So  where 
•^.  agreed  to  sell  goods  to  B.^  and  an  earnest  was  paid,  and 
the  goods  were  pi^ed  in  cloths  belonging  to  i?.,  but  deposited 
on  Ae  premises  of  •S.  till  B.  should  send  fpr  them,  but  wi,  de- 
clared that  they  should  not  be  removed  until  he  was  paid;  it  was 
DeliTerj    held  not  to  be  a  delivery  to  B.^    Where  the  vendee  ordered 
to  agent    goods  to  be  delivered  to  his  agent,  it  was  held,  that  a  written 
acknowledgement  by  the  agent  of  the  receipt  of  the  goods  was 
evidence  of  the  delivery.*    In  general  a  delivery  to  a  carrier, 
^  is  a  delivery  to  a  vendee,  where  no  particular  mode  pf  convey- 

ance is  pointed  out^ 
*91  *  Where  there  is  an  entire  contract  for  the  delivery  of  goods 

DeliTery  at  different  times,  and  part  are  delivered  according  to  the  con- 
of  part,  tract,  and  the  vendor-  rnakes  default  in  delivering  the  remain- 
der, he  cannot  before  the  expiration  of  the  time  maintain  an 
action  for  the  part  delivered;  for  the  vendee  may,  if  the  vendor 
fail  to  complete  the  contract,  return  the  part  delivered;  but  if 
be  retain  the  part  delivered,  after  the  vendor  has  &iled  to  com- 
plete the  contract,  Uie  latter  may  recover  the  value  of  the  goods 
which  he  has  delivered;^  or  set  off  the  value.^ 

3. — fFhen  the  plaintiff  may  waive  a  tort  and  sue  for 

>  Hickling  v,  Hardej,  7  TannU  313.  (3  Engr.  C.  L.  118.)  1  Moore,  61.  Keanlake 
V.  Morgan,  5  T.  R.  513.  Borden  v.  Halton,  4  Binff.  465.  (15  Eag,  C.  L.  37.)  Good- 
win V.  €oate8,  1  M.  &  Rob.  831.  Candy  o.  Mamott,  1  B.  &  Ad.  696.  (30  Eng.  C. 
L.  474.) 

■»  Per  Holzoyd,  J.,  in  Smith  «.  Chance,  3  B.  Is  A.  755. 

« Bonlter  v.  Anot,  1  C.  &  M.  333.  <  Goodall  «.  Skelton,  3  H.  Bl.  316. 

*  Bign  V,  Lawrence,  3  T.  R.  454.    8ed  aumrt*    See  Bauerman  v.  Radenias,  7  T. 

I%«  DOO. 

'  Dawe*  9.  Peck,  8  T.  R.  338.  Groninff  «.  Mendham,  5  M.  ^  S.  189.  See  this 
•nbject  more  folly  considefod  onder  the  title  Carrier* 

f  Oxendale  «.  Wetherell,  9  B.  &  C.  386.  (17  Eng.  C.  L.  401.)  See  Walker  «. 
UizoD,  3  Staik.  381.    (3  Eng.  C.  L.  347.) 

k  Shipton  «•  Casflon,  5  B.  &  C.  378.    (II  Eng.  C  L.  354.) 

(1)  {Hni  V.  TVfff,  15  Pick.  171.   BmumI  v.  OhjO,  15  Wend.  493.) 
(3)  (Brtfiicy  y.  TO6rl«,  7  Groeolotf,  70.) 
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poi»  sold  and  deliver^.]  In  many  caaes  xrheie  the  defend-^ 
ant  has  reoeiTed  goods  wrongfully,  a  contract  for  the  purchase 
vill  be  inferred,  and  the  plaintiff  may  waive  the  tort  and  reco- 
ver the  amount  in  an  action  for  goods  sold  and  delivered** 
Where  a  &ther  fiaJsely  and  fraudulently  represented  that  he 
was  about  to  decline  business  in  fitvor  of  his  son,  a  minor,  and 
thereby  obtained  possession  of  goods  of  which  he  disposed;  he  • 
was  held  liable  to  the  vendor  as  for  goods  sold  to  himself.^ 
Where  the  vendor  of  cider-juice  to  be  made  on  his  premises, 
leat  casks  to  the  vendee  for  the  purpose,  which  were  seized 
thiongh  the  vendee's  ^te&ult  for  a  breach  of  the  excise  laws; 
it  was  held  that  the  vendor  might  recover  the  price  of  the  cades 
as  for  goods  sold.*  But  where  the  plaintiff  waives  the  tort  and 
sues  m  assumpsit,  it  is  incumbent  on  him  to  prove  a  dear  title 
to  the  property.* 

Where,  by  an  agreement  between  an  outgoing  and  an  in*  Special 
coming  tenant,  the  latter  was  to  buy  the  hay,  &c.  of  the  for-  agreement 
mer  upon  the  &rm,  allowmg  the  expenses  of  repairing  the 
fences,  Ac;  and  that  the  value  of  the  hay  and  repairs  should 
])e  ascertained  by  third  persons;  it  was  held,  that  the  balance 
settled  to  be  *due,  was  recoverable  upon  the  count  for  goods      *98 
sold*    But  where  the  plaintiff  sold  to  the  defendant  b^r  ih 
cadis,  giving  him  notice  that  unless  he  returned  the  casks  in  a 
fortnight,  he  would  be  considered  the  purchaser,  and  the  defend- 
ant omitted  to  return  them;  it  was  held,  that  the  defendant 
vas  not  liable  for  them  under  a  count  for  goods  sold  and  deliv- 
ered, as  the  whole  rested  in  special  agreement'    With  refer- 
ence to  the  bst  case.  Lord  Abmger,  C.  B.,  observed  in  Bianehi 
tf.  Nadi,  that  it  was  only  a  Nisi  Prius  decision,  and  the  &cts 
certainly  did  not  warrant  the  judgment 

The  plaintiff  agreed  to  let  (or  Undj)  the  defendant  a  musical  Ccmdi- 
sDoff-boz  on  the  understanding  that,  if  it  were  damaged,  the  ^^"^  ^^ 
defendant  was  to  have  it  and  pay  for  it,  and  3/.  10«.  was  to  be 
taken  as  its  value.  The  defendant  received  the  box  according- 
ly^and  it  having  been  damaged*  while  in  his  possession;  it 
vas  held,  that  the  plaintiff  was  entitled  to  maintain  an  action 
for  goods  sold  and  delivered  to  recover  the  3/.  10«.;  for  this 
was  a  conditional  sale,  and  when  goods  are  sold  on  condition, 
and  the  condition  is  performed,  the  sale  becomes  absolute.^ 

The  price  of  goods  delivered  on  sale  or  return  may  be  reco-  Sale  or  re- 
vered imder  the  common  count,  if  they  be  retained  an  unrea-  ^uni. 
sooable  time;^  or  after  the  specified  period.^    The  value  of  fix- 

*  HUl «.  Penrott,  3  Tkunt  974. 

^  Biddle  V.  Levy,  1  Stark.  90.    (9  Eng.  C.  L.  977.) 

*  Staddy  9.  Sanders,  6  B.  &  C.  628.    (19  £ng.  C.  L.  336.) 

'  Per  Abbott,  C.  J.,  in  Lee  «.  Shore,  1  B.  &  C.  94.    (8  £ng.  C.  L.  30,) 

'  Leeds  «.  Bmrowa,  19  East,  1. 

'  Lyona  n  Bamea,  9  Stark.  39.    (3  Eng.  C.  L.  934.) 

'Biaadii  «•  Nash,  1  M.  It  W.  545. 

^  Bayley  v,  Goaldamitht  Peake«  56.    Coleman  «» Gibaoni  I  M*  li^  Rob.  166« 

'Haniaona.  Allen,  1  C.  4cP.  935. 
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tures  cannot  be  recovered  under  the  dommon  count*  ^  But  as 
the  word  ejSfects  includes  fixtures,  it  should  seem  that  tiufe6t7a- 
ius  assump9ii  for  dirers  fixtures,  effects,  and  goods  and  chat- 
tels, would  entitle  the  plaintiff  to  recover  the  price  of  fixtures, 
Trees.  and  is  a  proper  and  comprehensive  form.*  .  llie  value  of  trees 
cannot  be  recovered  under  this  count;*  unless  they  be  felled 
•93  and  carried  away.*  'But  the  value  of  crops  may."  Where  there 
is  an  entire  contract  for  work,  labor,  and  materiahf  the  latter 
cannot  be  recovered  under  the  count  for  goods  sold.^ 

K 

4. — Value  of  the  goods.]    If  there  was  no  specific  price 
agreed  upon,  the  plaintiff  will  be  entitled  to  recover  for  the 
value  of  the  goods  at  the  time  of  the  delivery,  on  giving  evi- 
dence thereof.^    But  if  a  delivery  of  the  goods  be  proved,  and 
there  is  no  evidence  respecting  the  value,  the  jury  wiU  be  di- 
ifected  to  presutne  that  die  articles  were  of  the  lowest  price  of 
Quantam  goods  of  mat  description.*    Where  the  plaintiff  claims  a  guan* 
▼Biebant.    turn  valebant  only,  and  there  is  no  price  agreed  upon,  it  is 
incumbent  on  him  to  prove  the  value,  and  it  is  competent  to 
the  defendant  to  show  the  inferiority  of  the  goods,  or  even  that 
Special      they  were  of  no  value.^    But  where  there  has  been  a  special 
ecHdtnct.    contract  as  to  the  quality  and  price  of  the  goods,  if  the  goods 
^    delivered  do  not  correspond  with  the  contract,  the  vendee  may 
repudiate  the  goods  and  return  them;  or  he  may  give  notice  to 
the  vendor  to  take  them  back,  after  he  has  given  them  a  reason- 
able trial;  and  in  such  a  case  the  vendor  cannot  recover  on  the 
contract;  for  he  has  failed  to  do  that  which  was  the  considera- 
tion of  the  vendor's  promise  to  pay,  namely,  to  supply  goods 
corresponding  with  the  stipulation.    But  if  the  vendee  retains 
the  goods  without  giving  such  notice,  it  has  been  held  that  he 
will  be  liable  to  pay  for  them,  pursuant  to  the  contract,  and 
that  he  will  not  be  allowed  to  reduce  the  demand  to  a  quan- 
tum valebant)  ' 
Retaining      Where  the  defendant,  a  soap-boUer,  bought  of  the  plaintiff 

goods  of    a  quantity  of  barilla,  warranted  to  be  of  the  best  quality,  and 

* 

•  Lee  «.  Risdon,  7  Tannt.  188.    (9  Eng.  C.  L.  £9.) 

^  Hallen  «.  Riinder,  1  C.  M.  &  R.  366.    2  Cb.  PI.  43. 
«  Knowles  v.  Mitchell,  13  East,  349. 

<  Bran  «•  Cole,  6  Moore,  114.  (17  Eng.  C.  L.  19.)  See  Teale  «•  Aiity,  2  B. 
&  B.  99.    (6  Eng.  C.  L.  38.) 

•  Parker  «.  Stamland,  11  East,  363.  Mayfield  «.  Waddsley,  3  B.  &  C.  364.  (10 
Eng.  G.  L.  110.)    Poulter  v.  KiUingbeck,  1  B.  &  P.  397. 

'  Cotteiell  V.  Apaey,  6  Tannt.  333.    (1  Eng.  C.  L.  400.)    1  Marsh.  581. 
s  Bluett «.  Oabome,  1  Stark.  384.    (3  Eng.  C.  L.  437.) 
b  Glnnnesfl  «.  Pezxey,  1  Camp.  8. 

•  Basten  «.  Butter,  7  East,  483.  Famsworth  v.  Garrard,  1  Camp.  36.  And  see 
Consine  v.  Paddon,*  1  Gale,  305,  pmt, 

i  See  the  obflerrations  of  Lawrence,  J.,  in  Grimaldi «.  White,  4  Esp.  95.  Fisher 
«.  Samnda,  1  Gampb.  190.  8  Stark.  Er.  878.  Groning  «.  Mendham,  1  Staik.  857. 
(3  Eng.  C.  L.  380.)  MUner  «.  Tucker,  1  C.  &  P.  15.  (11  Eng.  G.  L.  300.)  Cash 
«.  Giles,  3  G.  &  P.  407.  (14  Eng.  G.  L.  378.)  Hopkins  «.  Appleby,  1  Staik.  477. 
(3  Eng.  G.  L.  475.) 
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^having  used  a  part  of  it,  be  discovered  that  it  was  of  an  infe-  inftnor 
lior  qittJity;  be  contiixued,  nevertheless,  to  use  it,  without  quality 
making  any  complaint  until  the  whole  of  it  was  consun^ed;  in  ^^out 
an  action  for  the  price,  he  paid  into  court  as  mudi  as  he  con-  §^^  ^'^ 
sidered  it  was  really  worth,  and  contended  that  as  the  goods 
were  not  of  the  quality  contracted  for,  he  was  liable  only  on  a 
quantum  valebant;  but  Lord  EUenborough  ruled,  that  as  the 
defendant  bad  not  given  notice  to  the  plaintiff  of  any  defect  in 
the  article,  and  had  deprived  him  of  the  means  of  provine  the     y 
value  by  the  proper  testimony,  he  could  not  set  up  the  alleged 
defect  as  a  defence.* 

The  doctrine,  however,  here  laid  down,  has  been  disapproved 
of,  and  may  be  considered  as  overruled  by  subsequent  cases^ 
With  refereooe  to  it,  Parke,  B.,  has  said,  ^  the  want  of  notice 
cooid  not  there  alter  the  legal  right  of  the  parties;  Lord  EUen- 
borough probably  meant  no  more  than  that,  after  accepting 
and  retaining  the  goods,  such  a  defence  would  have  no  chance 
of  suooess;'^^  and  Bayley,  fi.,  said  that  ^  Lord  Elilenborough 
did  not  lay  that  down  as  a  rule,  but  only  a  guide  for  the  con- 
duct of  the  jury/'* 

The  rule  to  be  collected  from  themodem  authorities,  appears  Nociee  is 
to  be;  that  if  the  goods  supplied  do  not  correspond  with  the  not  bow 
contract,  and  the  vendee  retain  them,  he  may,  without  having  neoessaij. 
given  notice  of  their  defect,  set  up  their  inferiority  as  a  defence 
to  an  action  on  the  contract;  and  thereby  reduce  the  vendor's 
daim  to  a  qnanium  valebant.  And  to  entitle  the  plaintiff  even 
to  a  quantum  valebant^  under  such  circumstances,  he  must 
show  some  new  implied  contract,  arising  from  the  defendant's 
conduct  in  respect  of  the  goods,  as  by  using  them.    ^  Ana," 
said  Bayley,  B.^  ^  an  abatement  of  the  price  is  a  anavenient 
and  intelligible  rule,  laid  down  in  Street  v.  Blay ,*  hot  to  put  the 
defendant  to  a  cross  action." 

In  an  action  for  the  price  of  pans,  which  were  to  be  made  of 
*the  best  materials,  at  a  stipulated  price;  Bayley,  J.,  held,  that      ^95 
if  the  defendants  siter  giving  them  a  reasonable  trial,  found  Bat  if  the 
&em  insufficient  for  the  purpose  for  which  they  were  intend-  Tondee  re- 
ed, and  gave  notice  to  that  effect  to  the  plaintiff,  he  was  bound  ^^^ 
to  take  them  away,  and  they  remained  at  his  risk;  but  if  no  §|uable^' 
notice  was  given,  but  the  defendants  retained  the  pans,  they  on  a  qutu^ 
were  liable  to  pay  fts  much  a$  the  materials  were  worth.^        turn  wde- 

Where  there  was  an  agreement  to  plant  a  quantity  of  trees  ^<>^* 
at  a  stipulated  price  on  the  defendant's  grounds,  and  the  plain- 
tiff was  to  keep  them  in  order,  the  court  held  that  evidence  of 


.  HopkLas  9.  Applebv,  1  BtaA.  ATI.    (9  Eng.  C.  L.  475.) 

b  In  Coiunns  «.  Paddon,  1  Gale,  306., 

c  In  AUm  0.  GameronY  1  C.  &  M.  840.  ^  Id. 

« 3  B.  St  Ad.  456f  (29  Enff.  C.  L.  139,)  ptrnl.  CooBina  «•  Paddon.  Allen  «.  Came- 
m,  mpra.    Poolton  v.  Lattunore,  9  B.  &  C.  959.    (17  Eng.  C.  L.  373.) 

'  OkeU  V.  Smith,  1  Stark.  107,  (9  Eng.  C.  L.  316,)  feco|^u0ed  by  Lord  Tenterden 
ia  Street  v.  JIlay,  9  B.  &  Ad.  463.     (39  Eng.  C.  L.  135.) 
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non-perfonnaiice  of  the  contract  by  the  plaintiff,  by  which  the 

trees  had  become  of  less  value  to  the  defendant,  was  admissible 

to  reduce  the  damages,  in  an  action  upon  the  agreement* 

Not  liable     Where,  in  an  action  for  the  price  of  a  machine  sold  and  de- 

unlesea    livered,  the  defendant  prored,  that  the  machine  was  made 

contact     binder  a  special  contract,  with  a  stipulation,  that  if  it  did  not 

p^^fr!»u  ^^^K  nothing  should  be  paid  for  it;  and  that  when  tried  it 

hU  con-     could  not  be  made  to  work  at  all,  and  was  altogether  useless; 

duct  in  re-  held,  that  the  plaintiff  was  not  entitled  even  to  a  qvantum 

•P^^^tof    valehinif  as  he  had'' not  shown  some  new  implied  contract 

tbe  goods,  resulting  from  the  defendant's  conduct  in  dealing  with  the 

goods.^ 

Warranty  5.  fFarrantyJ]  If  there  be  a  warranty  and  a  stipulated  price, 
ai^atipa-  the  vendee  may  retain  the  goods,  and  prove  the  inferiority  and 
latedpnce  ^^  breach  of  warranty  in  mitigation  of  damages;  "  and  there 
is  no  hardship  in  such  a  defence  being  allowed,  as  the  plaintiff 
ought  to  be  prepared  to  prove  a  compliance  with  his  warranty, 
which  is  part*of  the  consideration  for  the  specific  price  agreed 
by  the  defendant  to  be  paid.''*  Where  seed  was  warranted  to 
be  good  new  growing  seed;  and  soon  after  the  sale  the  buyer 
was  told  that  it  did  not  correspond  with  the  warranty,  after 
which  he  sowed  part  and  sold  the  residue;  held,  in  answer  to 
*96  *an  action  by  the  seller  for  the  price  of  the  seed,  that  the  buyer 
might  diow  that  it  did  not  correspond  with  the  warranty, 
though  he  did  not  give  to  the  seller  notice  of  its  defective 
quaUty.  Littledaie,  J.:  <<  Where  goods  are  warranted,  the 
vendee  is  entitled,  although  he  do  not  return  them  to  the  vendor, 
or  give  notice  of  their  defective  quality,  to  bring  an  action  for 
breach  of  the  warranty,  or  if  an  action  be  brought  against  him 
by  the*  vendor  for  the  price,  to  prove  the  brtoch  of  the  war- 
ranty in  dinunution  of  damages,  or  in  answer  to  the  action,  if 
the  goods  be  of  no  value.  The  not  giving  notice,  indeed,  raises 
a  strong  presumption  that  the  articles  at  the  time  of  the  sale 
corresponded  wi&  the  warranty,  and  calls  for  strict  proof  of 
breach  of  the  warranty."* 

Principal  6.-0/  the  parties  to  this  action.']  In  general,  where  an 
and  agent  agent  sells  goods  for  his  principal,  the  contract  is  in  point  of 
•ho  ^Id  ^^  between  the  principal  and  the  buyer,  and  the  former  may 
gae!^  maintain  the  action;  but  where  the  agent  sells  the  goods  as 
his  own,  concealing  the  name  of  his  principal,  and  the  principal 

•  Allen  V.  Cameron,  3  Trr.  907.    1  C.  &  M.  833. 
^  Groonaell  v.  Lamb,  1  M.  Is  W.  35d. 

•  Per  Lord  Tenterden,  C.  J.,  in  Street  v.  Blay,  9  B.  &  Ad.  468.    (83  Eng.  C.  L. 

194.) 

'  Px>nlton  «.  Lattimore,  9  B.  &  G.  359.  (17  Eng.  C.  L.  373.)  In  this  case,  there 
befaig  no  eridence  that  the  seed  was  of  vaj  Talne  to  the  parties  who  sowed  it,  the 
defendant  had  a  yerdict.  Fielder  v.  Starkin,  1  H.  Bl.  17.  Gennaine  «.  Butler,  3 
Stark.  33.  (14  Eng.  C.  L.  153.)  PatteshaU  v.  Tranter,  1  H.  &  W.  178.  4  N.  & 
M.  649. 
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fariogs  an  action  againsl  the  barer,  the  latter  has  a  right  to 
conader  the  agent  as  the  prindpaly  for  all  purposes,  and  may  set 
off  any  claim  which  he  had  against  the  agent,  or  rely  on  any 
payment  which  he  has  made  to  him  in  due  course,  without 
notice  that  he  was  not  tl^  principal.*  <<  If  a  person,''  said 
Lord  Tenteiden,  <<  sells  goods  sapposing  at  the  time  of  the  con-  . 
tract  that  he  is  dealing  with  a  principal,  but  alterwards  disco- 
Ters  that  the  person  with  whom  he  1ms  been  dealing  is  not  the 
principal,  but  agent  for  a  third  person,  though  he  may  in  the 
meantime  have  debited  the  agent  with  it,  he  may  afterwards 
recover  the  amount  from  the  real  principal:  on  the  other  hand, 
if  at  the  time  of  the  sale  the  seUer  knows,  not  only  that  the 
person  who  is  nominally  dealing  with  him  is  not  principal,  but 
agent,  and  *also  knows  who  the  principal  really  is,  and  not-  ^97 
withstanding  all  that  knowledge,  chooses  to  make  the  agent 
his  debtor,  then  according  to  the  cases  of  Addison  v.  Oandase- 
qui,^  and  Patterson  v.  Gandasequi,*  the  seller  cannot  afterwards 
on  the  fiiflure  of  the  agent,  turn  round  and  charge  the  princi- 
pal,*^ haying  once  made  his  election,  when  he  had  the  power 
of  choosing  between  the  one  and  the  other." 

An  auctioneer  may  maintain  ibis  action  in  his  own  name  Anetioii- 
against  the  purchaser  of  goods  at  an  auction  f  but  be  has  no  «oi« 
interest  in  the  goods  except  that  which  he  derives  from  his 
employers.''    A  master  is  not  liable  for  goods  ordered  by  his 
servant,  without  some  proof  of  the  authority  given  by  the 
master.'    If  the  master  has  on  some  occasions  authorised  his  Liability 
servant  to  take  up  goods  on  credit,  he  will  be  liable  for  goods  of  master 
subsequently  supplied  to  the  servant  on  credit,  even  though  he,  ^®'  8J^ 
in  the  latter  instance,  furnished  the  servant  with  money  to  pay  J^^^e  wr- 
for  them;*^  unless  he  had  previously  given  notice  to  the  vendee,  ^ant 
that  he  would  in  future  pay  ready  monev.' 

It  is,  in  general,  a  question  of  fact  for  tne  jury  to  decide  who  The  party 
contracted,  and  to  whom  <;redit  was  given .^    Where  a  trades-  to  whom 
man  makes  out  an  account  for  goods  in  the  name  of  a  parti-  ^^^  5^ 
cular  person,  it  must  be  taken  that  they  were  ftimished  on  the  ^^/" 
credit  of  such  person,  unless  it  be  shown  by  unequivocal  evi- 
dence that  the  credit  was  in  fact  given  to  another.^    Where 


>  Geoise  v.  Claggett,  7  T.  R.  359.  Rabone  v.  Williams,  id.  360.  B.  N,  P.  130. 
2  Stazk.  £▼.  874.  Cowp.  255.    9  Campb.  34. 

»  4  Tannt.  574.  « 15  East,  63. 

'  Per  Lord  Tenterden,  in  Thompson  «.  Darenport,  9  B.  &  C.  86.  (17  En^.  C.  L. 
337.^    Kymer  «.  Sawereropp,  1  Cfampb.  109.   Speering  «.  Dyrsae,  3  Yem.  643. 

•  WlUiams  «•  BfilUnglon,  1  H.  Bl.  81.  Coppin  «.  Walker,  7  TdmkU  337.  (3  Eng. 
C.  L.  86.)    Coppin  tr.  Craig,  id.  343.  (3  Eng.  C.  L.  88.) 

'  Didceowni  v.  Nanl,  4  B.  &  Ad.  638.  (34  ISng.  C.  L.  130.) 

t  Maimden  «•  Conyeis,  3  Stark.  381.  (3  Bng.  C.  L.  347.)  Pearo6  «•  Rogers,  3 
Esp.  914. 

^  Rnsby  v.  Scariett,  5  ESsp.  76.  Shower,  95.  Gilman  v.  Robinson,  R.  &  M.  386. 
(11  Eng.  C.  L.  508.)   Todd  9.  Robinson,  id.  317.  (31  Eng.  C.  L.  431.) 

*  Giatland  v.  Freeman,  3  Esp.  85. 

i  8  Stark.  Er.  875.    Leggatt  9.  Reid,  1  C.  &  P.  16.  (11  Eng,  C.  L.  301.) 
k  Storr  V.  Scott,  6  C.  &  P.  341.  (35  Eng.  C.  L.  378.) 
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goods  are  sapplied  for  the  use  of  the  poor  of  the  pariah^  upon 
orders  signed  by  some  of  the  overseers  separately,  all  the  per- 
sons acting  as  overseers  are  liable  to  be  sued,  indoding  an  as* 
sistant  overseer,  if  the  jury  be  of  opinion  that  the  goods  were 
supplied  on  the  credit  of  them  all/  So  if  goods  be  supplied  on 
*98  *the  orders  of  an  acting  overseer,  his  co-overseer  will  be  jointly 
liable,  though  he  took  no  part  in  managing  the  parish  affairs, 
if  credit  was  given  to  him.*" 


SECTION  xn. 

ACCOUNT  STATED. 

What  will     An  acknowledgmeat  by  the  defendant  that  a  certain  sum  is 
mistaiii  a  due  from  him  to  the  plaintiff,  creates  an  implied  promise  to 
oount  on    pg^y  ^jj^^  sum;  and  will  enable  the  plaintiff  to  recover  it  upon 
J^iJ^JJ*^  a  count  or  an  account  stated.®    Where  the  defendant  said  tiiat 
he  would  call  and  settle  the  amoimt  of  an  account  sent  in,  it 
was  held  to  be  sufficient^    So  where  the  defendant  sent  5/.  on 
account,  and  stated  that  he  would  pay  the  remainder  next 
week.®     It  is  not  necessary  that  the  defendant's  admission 
should  relate  to  more  than  one  item  or  transaction,  or  that  there 
should  have  been  cross  dealings  or  accounts  between  the  par- 
ties; an  acknowledgment  of  a  debt,  though  consisting  only  of 
one  item,  is  sufficient.^    The  rule  is,  that  if  a  fixed  and  certain 
sum  is  admitted  to  be  due  to  the  plaintiff,  for  which  an  action 
would  lie,  it  will  be  evidence  to  support  a  count  upon  an  ac- 
count stated.i^ 
The  ac^         But  the  acknowledgment  must  be  made  to  the  plaintiff  or 
knowledge  his  ezecutor,  for  where  the  defendant  said  to  a  third  person, 
S^to  S!e^*  ^^^  ^^  owed  a  certain  sum  to  the  plaintiff,  and  that  he  was 
plaintiff,    afr^tid  he  was  going  to  put  him  to  trouble,  it  was  held  insuffi- 
cient to  support  an  account  stated.'^ 
*99  *But  it  lies  only  when  an  account  has  been  stated  with  re- 

It  most      ference  to  former  transactions.    Therefore,  where  the  landlord 

•  Kizby  V.  Bannister,  6  B.  &;  Ad.  1069.  (27  Eng.  C.  L.  370.)    3  N.  &  M.  119. 
k  Eaden  v.  Titchmarsh,  1  Ad.  &  £U.  691.  (38  Eng.  C.  L.  181.) 

« Tmeman  v.  Hoist,  1  T.  R.  43.  Knox  v.  Whalley,  1  Esp.  169.  Dawson  «.  Rem- 
nant, 6  Esp.  34. 

*  Clark  9.  Glennie,  3  Stark.  10.  (14  Eng.  C.  L.  147.) 
«  Peacock  «.  Harris,  10  East,  104. 

'  3  Saond.  133,  n.  Knowlea  «.  Michel,  13  East,  349.  ^  Highmore  «•  Pximiose,  5  M. 
it  S.  65. 

I  Far  curiamj  in  Porter  v.  Cooper,  1  C.  M.  &  R.  387.  4  Tyr.  364,  5.  In  an  action 
on  lin  nnstamped  note,  proved  to  hare  been  given  for  goods  sold,  the  defendant  had 
admitted,  witnout  adverting  to  the  note  or  goods,  that  he  owed  the  plaintiff  a  specified 
snm;  held  sufficient  to  support  an  account  stated.   Ashby  «.  Ashby,  3  M.  &  P.  186. 

k  Breckon  v.  Smith,  1  Ad.  &  Ell.  488.  (38  Eng.  C.  L.  135.) 


isc.  xn. j  AccomiT  statsd.  99 

rfan  iii0(dTa:it  tenant  got  posseflsion  of  the  pieauses,  in  whidi  hMf^nSm^ ' 
there  were  fixtures  belonging  to  the  latter,  and  agreed  to  give  ence  to 
np  possession  to  the  assignees,  on  their  paying  IL  rent  due;  P^TioM 
die  assignees,  having  taken  possession  of  the  fixtures,  refused  ^^^^^ 
to  pay  the  It.;  the  court  held,  that  it  could  not  be  recovered 
bom  them  upon  an  account  stated,  as  tbfo  agreement  was  not 
bottomed  iq>on  any  previous  transaction  between  the  parlies,* 
So  an  acknowledgment  by  the  defendant  after  action  brought 
of  money  being  due  to  the  plaintiff,  is  not  evidence  of  an  ac- 
count stated,  there  being  no  proof  of  any  previous  transactions 
between  the  parties.^ 

Where  a  partnership  has  been  dissolved^  and  a  6nal  balance  Diasoln- 
of  the  aocouQts  has  been  struck  between  the  partners,  and  there  ^^  of 
has  been  a  promise  to  pay  the  balance,  it  may  be  recovered  P^^'^^' 
under  this  count*  ^  ^* 

But  to  enable  the  plaintiff  to  recover  upon  this  count,  the  It  must  be 
acknowledgment  of  the  defendant  must  be  absolute.    A  mere  absolute.  • 
qualified  acknowledgment,  as  <^  I  would  pay  you  were  it  not 
for  your  own  conduct,'^  is  not  sufficient.^    Where  the  plaintiff 
daimed  40/.  upon  an  agreement  by  the  defendant,  as  incoming 
tenant,  to  pay  for  growing  crops,  and  the  defendant  offered  17/.;. 
held,  not  evidence  to  support  an  account  stated;  for  there  was 
no  se^ed  or  agreed  balance,  no  acknowledgment  of  a  debt, 
but  a  mere  offer  to  purchase  peace.® 

Where  a  party  examiiied  before  commissioners  of  bankrupt 
admitted  that  he  had  received  a  sum  of  money  on  account  of 
Ihe  bankrupt  after  an  act  of  bankruptcy,  but  not  that  it  was  a 
*subnsting  debt;  held,  that  this  was  not  evidence  sufficient  to  *100 
support  a  count  on  an  account  stated  with  the  assignees.'  An 
admission  obtained  under  a  compulsory  examination  is  not 
evidence  of  an  account  stated.i^  A  banker's  pass-book  de- 
livered to  his  customers,  in  which  there  are  entries  on  one  side 
only,  is  not  evidence  of  a  settled  account  between  the  parties, 
although  tfie  customer  keeps  the  hook  without  making  any  ob- 
jection to  the  entries  contained  in  it^  But  an  entry  in  a  bank- 
mpt's  examination  of  a  certain  sum  being  due  to  t/^.  is  evidence 
of  an  account  stated  between  them.^ 

To  support  this  count,  the  plaintiff  must  prove  an  acknow-  The  pro- 

-  — -  ■    - 1-  ■  —  ■  ■■ ' " — - —        ■  — • ■ — — ■  ■ 

•  Claike  V.  Webb,  4  Tyr.  673.    I  G.  M.  &  R.  89. 

k  Allen  V.  Cook,  3  Dow.  P.  C.  546. 

« Foster  «.  Allanson,  8  T.  B.  479.  See  Claik  v.  Glennie,  S  Stmrk.  10.  <14  Eng; 
C.  L.  147.)    Henley  v.  Sloner,  8  B.  &;  C.  30.    (15  Eng.  G.  L.  147.)   S  M.  &  R.  166. 

'  Evans  v.  Verity,  R.  &  M.  339.  (21  Eng.  G.  L.  437.)  It  ie  for  the  court  to  dedde 
whether  a  eonsideration  amoonts  to  an  acconnt  stated.  Bishop  «•  Ghambre,  3  G.  It 
P.  55.    (14  Eng.  G.  L.  907.} 

«  Wayman  e.  Hilliard,  7  Bing.  101.  (20  Eng.  G.  L.  62.)  4  M.  &  P.  729.  In  am 
action  on  an  acconnt  stated,  the  defendant  cannot,  under  the  plea  of  ncn-assumpsit, 

S'tc  in  CTidence  an  account  sabsequent  to  that  declared  upon,  although  it  be  in  his 
¥or.    Fidget  s.  Penny,  1  G.  M.  &  R.  403.    4  Tyr.  650. 
'  Tucker  v.  Bairow,  7.  B.  &  G.  623.    (14  Eng.  G.  L.  103.) 
s  Per  littledale.,  J.,  t<2.  ^Est  parU  Randleson,  2  Dea.  A  Ghitt.  534. 

'  JQcke  «.  Nokea,  1  M.  Ife  Rob.  359. 
VOJL.  L— 6 


100  ASSUMPSIT.  [chap.  I. 

cue  sum  ledgment  by  the  defendant  expressly  or  by  reference  of  some 
due  must  precise  sum  being  due.'  Where  the  plaintiff  sued  as  execii- 
be  shown.  ^^  ^^  ^^  instrument  void  for  want  of  a  stamp,  in  the  follow- 
ing form,  **  Received  of  B.  (the  testator)  100/.,  which  I  promise 
to  pay  on  demand  with  interest,'^  the  defendant,  on  being  ap- 
plied to  by  plaintiff  for  interest,  stated,  ^'  that  he  would  bring 
her  some  on  the  following  Sunday ;''  held,  that  though  this 
was  an  admission  that  something  was  due,  still  as  it  did  DOt 
appear  what  the  nature  of  the  debt  was,  or  that  it  was  due 
to  the  plaintiff  as  executrix,  or  in  her  own  right,  or  that  it  was 
one  on  which  assumpsit  would  lie,  the  plaintiff  was  not  enti- 
tled to  recover,  on  an  account  stated,  even  nominal  damages.^ 
The  offer  of  a  cognovit  is  not  an  account  stated;*  but  where 
accounts  are  submitted  to  an  arbitrator  (not  by  bond),  his 
award  may  be  given  in  evidence  under  this  count*  Where  w?. 
agreed  by  parol  to  give  B.  201.  to  repair  certain  premises  be- 
longing to  ^.,  if  B.  would  take  a  lease  of  them;  the  lease  hav- 
*101  ing  been  ^executed,  and  B,  having  accordingly  taken  possession 
and  repaired  the  premises,  demanded  the  20/.  which  ^.  pro- 
mised to  pay  when  the  next  quarter's  rent  became  due;  held, 
that  B.  was  entitled  to  recover  it,  on  an  account  stated,  al- 
though it  was  objected  that  parol  evidence  as  to  the  terms  on 
which  the  lease  was  to  be  granted  was  inadmissible  by  the 
statute  of  frauds.®  Where  the  defendant  agreed  verbally  with 
the  plaintiff  to  take  a  house,  and  purchase  the  fixtures  at  a 
valuation;  the  valuation  having  been  made,  the  defendant  took 
possession  of  the  furniture  and  fixtures  and  paid  part  of  the 
amount  of  the  valuation;  held,  that  he  was  liable  for  the  re- 
mainder, on  an  account  stated,  and  that  he  could  not  object 
to  the  plaintiff's  defective  title  to  the  house.' 
Attor*  An  attorney's  bill  cannot  be  recovered  on  an  account  stated 

ney's  bill,  without  proof  of  the  delivery  of  his  bill,  although  the  amount 

has  been  admitted.i^ 
Account-  Accounting  with  the  plaintiff  in  a  particular  character, 
ing  with  admits  that  character;  having  paid  tolls  to  a  party  is  evi- 
^e  plain-  ^^^ce  of  his  cliaracter  of  collector.  The  plaintiff  may  recover 
iiarticQlar  ^^  ^^  account  stated  by  the  defendant  with  the  plaintiff's 
character,  wife,  but  not  on  an  account  stated  by  the  wife  of  the  de- 

•  KiBton  V.  Wood,  1  M.  &;  R.  363.  Teal  o.  Autj,  2  B.  &  B.  99.  (6  En^.  C.  L.  32.) 
Bernasconi  «.  Anderson,  M.  &  M.  183.  (22  Eng.  C.  L.  285.)  But  see  Dickenson 
«•  Hatfield,  5  C.  &  P.  46.  (24  Eng.  C.  L.  204.)  Dixon  o.  Deveridge,  2  C.  &  P. 
109.    (12  Eng.  C.  L.  49.) 

k  Green  v.  Davies,  4  B.  &  C.  235,  (10  Eng.  C.  L.  319,)  6  D.  &  R.  306.  In  this 
case  the  instnunent  was  inadmissible  m  evidence  for  want  of  a  stamp,  and  in  another 
case  a  note  payable  on  a  contingency,  and  therefore  Toid,  was  inadmissible.  Morgan 
«•  Jones,  1  C.  &  Jer.  162. 

«  Spencer  «.  Parry,  4  Nev.  &  M.  770.    3  Ad.  &  Ell.  331.    1  H.  &;  W.  179. 

<  Keen  «.  Batshore,  1  Esp.  194. 

•  Seago  «.  Deane,  4  Bing.  459.  (15  Eng.  C.  L.  39.)  1  M.  &;  P.  227.  3  C.  &  P. 
170.    (14  Eng.  C.  L.  255.) 

.    t  Salmon  «.  Watson,  4  Moore,  73.    (16  Eng.  C.  L.  363.) 
f  Peacock  v.  Harris,  10  East,  104.    Eicke  v.  Nokes,  1  M.  &  Rob.  359. 
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fendant,  unless  she  be  proved  to  be  his  agent*  Where  there 
vere  accounts  between  Jl.  and  B.^  and  C.  became  a  partner 
with  B,,  and  dealings  continued  between  B.  and  C.  as  partners, 
and  J9,y  who  afterwards  settled  an  account  with  B.  and  C, 
wherein  was  included  the  money  due  firom  Jl.  to  B.  alone; 
held,  that  the  whole  might  be  proved  on  an  accoimt  stated,  in 
an  action  by  B.  and  Cy 

Where  the  trustee  of  an  estate,  who  had  funds  belonging  to  Trustee, 
the  cestui  que  trust  in  his  hands,  said  that  he  was  ready  to  pay 
him  10/.  down  if  he  would  give  him  credit  for  certain  repairs; 
held  a  sufficient  acknowledgment  to  render  him  liable  for  that 
sam  on  an  account  stated.® 

*Where  an  account  was  stated  between  the  defendant  and  *102 
his  wife  with  the  plaintiff,  of  an  account  due  from  the  wife  Wife, 
whilst  sole  to  the  plaintiff;  it  was  held,  that  the  action  could 
not  be  maintained  against  the  husband  alone  without  the  wife.' 
So  the  plaintiff  cannot  recover  from  the  defendant  upon  an  ac- 
count stated,  partly  as  administrator  and  partly  in  his  own  pri* 
vate  capacity.®  But  the  plaintiff  may  recover  on  an  account 
stated  with  the  defendant,  inchiding  debts  due  from  the  de- 
fendant alone,  and  from  the  defendant  and  a  deceaised  partner 
jointly/ 

The  statement  of  the  accotmt  is  the  consideration  for  the  pro-  Infant, 
mise ;  and  therefore  an  action  upon  an  account  stated  cannot  be 
maintained  against  an  infant;  for  since  an  infant  cannot  state  an 
account  the  consideration  iails.^  An  account  alters  the  nature 
of  the  debt,  and  therefore,  if  a  tenant  being  in  arrear  of  rent 
settle  an  account  with  his  landlord,  and  promise  to  pay  him, 
assumpsit  will  lie.*" 

And  it  seems  immaterial  in  what  way  the  debt  rose,  if  there 
be  an  account  stated,  and  an  express  undertaking  to  pay  the 
balance.  This  action  lies,  even  though  the  items  of  account 
were  secured  by  a  specialty.*  Where  the  parties  having  qross 
demands  settle  and  balance  their  accounts,  though  part  of  the 
plaintiffs  demand  could  not  be  recovered  in  an  action,  the 
settlement  of  the  accounts  shall  bind  the  defendant,  so  that  he 
shall  not  set  up  that  defence  in  an  action  on  the  balance.J 

•B.N.  P.  139. 

^  Mooie  V.  Hill,  Peake  Et.  373.  Goagh  «•  Davies,  4  Price,  314.  David  v.  EHiee, 
5  B.  &  C.  196.    (11  Eng.  C.  L.  201.) 

<  Roper  «.  Holland,  1  Har.  &  W.  167.  4  N.  &  M.  668.  Case  v.  Roberts,  Holt, 
500.    (3  Ei^.  C.  L.  173.) 

^  Drue  V.  Thome,  Alleyne,  73.  But  it  would  be  otherwise  if  the  defendant  had 
expressly  promised  to  pay,  per  Bnller,  J.,  in  Foster  o.  Allanson,  3  T.  R.  483. 

«  Harrender  v.  Palmer,  Hob.  88.    3  Stark.  Ev.  76. 

'  Richards  «.  Heather,  1  B.  &  A.  39. 

K  Traman  o.  Hurst,  1  T.  R.  40.  Ingledew  v,  Douglas,  3  Stark.  36.  (3  Eng.  C.  L. 
333.) 

k  Yentr.  368.    Roll.  Ab.  9.    3  Stark.  Et.  75.    3  Keb.  813. 

*  Moravia  «.  Levy,  3  T.  R.  483.  3  Stark.  Ey.  75.  Yet  in  Green  v,  Dayies,  4  B. 
k.  C.  343,  (10  En?.  C.  L.  319,)  Bayley,  J.,  objects  that  it  did  not  appear  that  the 
debt  acknowledged  was  one  for  which  assumpsit  would  lie. 

1  Dawson  v.  Remnant,  6  Esp.  34. 
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THB  DECLARATION. 


FAOB 

FAOI 

1.  Venue. 

7.  Conditions  precedent. 

lis 

S.  Time. 

'     8.  Concurrent  acts. 

116 

3.  Statement  of  the  parties. 

104 

9.  Request.    . 

180 

4.  Of  the  contract.  . 

106 

10.  Notice.     • 

123 

5.  Of  the  consideration.  • 

111 

11.  Breach.     •        •       • 

133 

6.  Special  avennents* 

113 

1. —  VenutJ]  In  assumpsit  the  venue  is  transitory  and  may 

be  laid  in  any  county. 

When  the     If  the  action  be  brought  in  an  inferior  court  it  must  appear 

action  is    that  every  material  fact  took  place  within  the  jurisdiction  of 

brought  in  the  court    It  is  therefore  necessary  to  allege  in  the  declara- 

ii^niof  fu-  ^^^^'  ^  ^^^  ^  promise  or  contract  was  made,  as  that  the 

lu^idiJiJ  consideration  was  received  within  the  jurisdiction;*  as  in  an 
action  for  money  had  and  received,  the  declaration  must  allege 
that  the  money  was  had  and  receivedj  and  that  the  defendant 
had  promised  to  pay  within  the  jurisdiction.^  Where  the  de- 
claration alleged  that  the  defendant  was  indebted  to  the  plain- 
tiff within  the  jurisdiction  for  the  wages  of,  and  due  and  owing 
to  the  plaintiff,  within  the  jurisdiction,  as  the  servant  of  the 
defendant,  it  was  held  sufficient®  An  omission  to  allege  that 
every  material  &ct  took  place  within  the  jurisdiction,  will  be 
error,  even  after  verdict''^  But  as  to  such  matters  as  are  in- 
serted only  **/or  aggravation  qf  damages^^  and  might  be 
omitted  and  yet  the  action  remain,  it  is  not  necessary  to  lay 
them  within  the  jurisdiction.^ 

The  day.  2.  Time.']  As  the  day  on  which  the  contract  was  made,  is 
alleged  as  matter  of  form  only,  it  is  not  necessary  that  it  should 
be  correctly  stated,  it  may  be  laid  even  after  the  commence- 
ment of  the  action. 
*104  *  Assumpsit  for  money  lent  The  promise  was  laid  in  the 
declaration  on  the  27th  of  February;  the  writ  issued  on  the 
20th  of  February,  and  the  declaration  was  filed  on  the  8th 
of  March;  after  verdict  for  the  plaintiff,  a  motion  was  made  to 
arrest  the  judgment  on  the  ground  that  on  the  face  of  the 
record  the  cauise  of  action  appeared  to  accrue  after  the  issuing 
of  the  writ;  but  the  court  said,  that  the  day  was  immaterial; 

in  common  assumpsit  a  day  is  alleged  only  for  form,  except 

—     ■—  ■ 

I'  I  Sannd.  74,  a.  ^  TVeror  «.  Wall,  1  T.  R.  161. 

«  Chitt^  «.  Dendy,  3  Ad.  &  £11.  319.  4  N.  &  M.  843.  1  H.  &  W.  169.  It  may 
be  obserred  that  in  this  case  the  declaration  was  in  debt 

4  I  Saund.  74,  a.  Read  v,  Pope,  1  C.  M.  &  R.  303.  Salter  o.  Slade,  1  Ad.  &  £11- 
608.    (38  £^.  C.  L.  163.)    3N.&M.717. 

•  1  Saond.  74,  a. 


aSC  zm,]  THE  9XCLASATI09.  1(M 

on  bills  of  exchange  and  promissory  notes  where  the  day  was 
materialy  as  it  formed  an  essential  part  of  the  agreement;*  and 
in  general,  the  day  on  winch  a  promise  is  laid  to  pay  a  bill  of 
exchange  is  not  material,  unless  it  be  expressly  alleged  to  have 
been  its  date.^ 

3. — Pariies.']  The  declaration  should  correctly  set  forth  the 
names  of  all  the  parties  to  the  contract;  a  misdescription  in 
that  respect  will  in  general  prove  a  fatal  variance.* 

Where  a  contract  was  entered  into  with  two  partners,  and  Partnen. 
after  the  death  of  one  of  them,  the  survivor  brought  an  action, 
without  stating  m  the  declaration  that  he  sued  as  survivor,  so 
that  it  appeared  on  the  record  as  if  the  contract  had  been  made 
with  the  plaintiff  alone ;  held,  that  he  was  properly  nonsuited.' 
So  if  one  of  two  joint  contractors  sue,  both  being  alive,  that  is 
a  variance  and  a  good  defence  on  the  general  issue."  If  a  con* 
tiBct  be  entered  into  by  one  member  of  a  firm  for  the  benefit 
all,  the  action  may  be  brought  in  the  name  of  all  the  part* 
ners.'  But  where,  in  an  action  by  ^S.,  his  wife,  and  J9.,  the 
dedaratioa  stated  that  the  plaintiffs  had  agreed  to  let  to  the 
defendant  certain  lands,  that  the  defendant  became  tenant  to 
the  plaintiffii  and-  C;  but  the  agreement  given  in  evidence 
purported  to  be  *made  by  an  agent  for  the  wife  of  ttf.  and  B.  *105 
only,  but  «<f.  had  subsequently  received  rent  from  the  tenant; 
held,  a  fatal  variance,  for  it  was  not  a  joint  agreement  by  the 
husband  and  wife  to  demise  the  land.i^ 

If  an  agent  makes  a  contract  in  his  own  name,  the  principal  Principal 
may  sue  and  be  sued  upon  it;  for  it  is  a  general  rule,  that  when-  ^*^  ^g^t. 
ever  an  express  contract  is  made,  an  action  is  maintainable 
upon  it,  either  in  the  name  of  the  person  with  whom  it  was 
actually  made,  or  in  the  name  of  die  person  with  whom,  in 
point  of  law,  it  was  made.^    As  where  three  parties  agreed  to 
be  jointly  interested  in  certain  goods,  but  that  they  should  be 
bought  by  one  of  them  in  his  own  name  onlv,  and  he  made  a    ^ 
contract  for  the  purchase  accordingly;  held,  that  all  might  join 
in  suing  the  vendor  for  a  breach  of  the  contract.'    Where  an 

•  Ainold  «•  Aniold,  3  Biog.  N.  C«  81.  Cole  «.  Hawkins,  Stra*  31.  Mathews  o. 
Spioer,  id,  806. 

^  Hawkey  v.  Borwick,  1 Y.  &;  Jer.  376.  See  Giles  v.  Bourne,  6  M.  &  S.  73.  1  Ch. 
PI.  259. 

•  Graham  «.  Robertson,  3  T.  R.  382.  It  is  necessary  that  all  persons  with  whom  a 
eontract  has  been  made,  if  linng,  should  join  in  the  action,  and  if  any  of  them  are 
dead,  that  Aet  should  be  stated.  3  Sannd.  121,  o. 

*  JeU  V.  Douglas,  4  B.  &  A.  374.  (6  Eng.  C.  L.  451.) 

*  Per  Abbott,  C.  J.,  id,  8o  it  is  even  since  the  new  rules.  Neele  v.  M'Kenzie,  3 
C.  M.  b  R.  67. 

'  Garrett  v.  Handley,  4  B.  &  C.  664.  (10  Eng.  C.  L.  438.)  See  also  Alexander  v. 
Baiker,  9  C.  &  J.  133. 

(  Saoodeison  «.  Griffiths  3  B.  &  0.  909.  (13  Eng.  C.  L.  404.)  Where  the  plain- 
tiff  declared  on  the  contract  for  tiie  sale  of  goods,  but  mis-stated  the  party  to  whom 
^6  goods  were  to  be  delivered;  held,  a  &tal  variance,  Leery  «.  Goodson,  4  T.  R.  667. 

»  Per  Curiwn,  Gothay  «.  Fennell,  10  B.  &  C.  671.    (31  Eng.  C.  L.  146.) 

>  Id,  671.    Skmner  «.  Stocks,  4  B.  &  A.  437.    (6  &ag.  C.li.  478).    S.  P.    But 
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attorney -carried  on  business  under  the  firm  o{^,  and  Son;  the 
son  was  not  in  fact  a  partner,  but  acted  as  clerk  to  his  father; 
held,  that  ^,  might  maintain  an  action  in  his  own  name  for 
the  amount  of  a  bill  for  business  done;  for  a  party  with  whom 
a  contract  is  actually  made  may  sue  without  joining  others 
with  whom  it  is  apparently  made.*  Where  agents  purchased 
goods  in  their  own  names,  telling  the  vendor  that  there  was  an 
unnamed  principal,  who  afterwards  told  the  agents  that  he 
would  renounce  the  contract;  held,  that  the  agents  might  main- 
tain an  action  against  the  vendor  for  not  delivering  the  goods, 
for  the  latter  could  not  take  advantage  of  the  repudiation  on 
the  part  of  the  principal.* 
But  the  omission  of  a  person  who  might  have  been  joined 
*106  *as  a  defendant,  can  be  taken  advantage  of  only  by  a  plea  of 
abatement  As  where  an  action  was  brought  against  the  de- 
fendant as  drawer  of  a  bill  of  exchange,  and  the  evidence  was, 
that  it  was  drawn  by  the  defendant  and  another  jointly;  held 
ifo  variance,  the  defendant  should  have  pleaded  that  fact  in 
abatement®  So  where  one  of  two  joint  contractors  was  dead, 
it  was  held  that  the  survivor  might  be  sued  without  any  men- 
tion being  made  of  the  deceased  party .^  If,  l^owever,  too  many 
defendants  be  joined  in  an  action  it  will  prove  &tal,  for  if  the 

Elaintiff  fail  in  establishing  a  joint  contract  against  them  aU, 
e  will  be  non-suited.® 

4. — Slatemtnt  of  contract.']  A  contract  whether  verbal  or 
written  should  be  correctly  stated,  either  in  the  terms  in  which 
it  has  been  made,  or  according  to  its  legal  effect;  a  material  va- 
riance between  the  contract  aUeged  and  the  contract  proved 
will  be  a  ground  of  nonsuit  The  objection  of  variance,  how- 
ever, applies  to  those  cases  only  where  the  declaration  states 
one  ground  of  action,  and  the  party  gives  proof  of  another.'ifl) 


where  one  person  purchased  goods,  and  another  was  afterwards  permitted  to  ahare  in 
the  adyenture,  the  court  held,  that  the  vendor  could  not  maintam  an  action  against 
such  other  person  for  the  price  of  the  goods.    Young  «.  Hunter,  4  Taunt.  582. 

*  Kell  V.  Nainby,  10  B.  &  C.  30.  (21  Eng.  C.  L.  17.)  But  the  father  and  son 
would  be  jointly  liable  for  negligence,  as  they  held  themselTcs  out  as  partners;  per 
Lord  Tenterden,  id. 

t>  Short  V.  Spackman.  2  B.  &  Ad.  962.  (22  Eng.  C.  L.  223,)  See  Sims  v.  Brittain, 
4  B.  &  Ad.  375,  (24  Eng.  C.  L.  78,}  ante,  52. 

«  Ehrans  «.  Lewis,  1  Saund.  291,  a.;  and  if  one  of  the  joint  makers  be  dead,  it  is  no 
Tsriance  wholly  to  omit  his  name.  Mountstephen  v.  Brooke,  1  B.  &  A.  224.  1 
Saund.  291,  n.  d.  5th  ed. 

<  Richards  «.  Heather,  1  B.'&  A.  29.  The  defendant  cannot  plead  in  abatement 
the  non-joinder  of  a  secret  partner.  If  there  be  a  dormant  partner,  not  being  an  osten* 
sible  contracting  party,  the  creditor  may  sue  him  jointly  with  the  others  if  he  chooses, 
but  he  is  not  bound  to  do  so.  Mullett  v.  Hook,  1  M.  &  M.  88.  (22  Eng.  C.  L.  259.) 
De  Mautort  v.  Saunders,  1  B.  &  Ad.  398.  (20  Eng.  C.  L.  410.)  In  ex  parte  Hamper, 
17  Yes.  403.    ExparU  Chuck,  8  Bing.  471.  (21  Eng.  C.  L.  346.) 

•  Eliot  V.  Morgan,  7  C.  &  P.  334.    Coleridge. 

'  Per  Holroyd,  J.,  in  Parker  v.  Palmer,  4  B.  &  A.  392.  (6  Eng.  C.  L.  458.) 

(1)  (SetfU  ▼.  Lic6er,  2  Wend.  479.  Wardell  v.  Pinney,  1  Wid.  317.  Crane  v.  Vygert,  4 
Wid.  675.  Ouym  ▼.  Lnoi9,  7  Wid.  26.  FiM  t.  FiM,  9  Wid.  395.  Chureh  v.  Ftierwi,  9 
PeniuuaOL    TVodk  t.  JOumX,  4  Wash.  C.  a  97.) 
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Where  the  contract  stated  in  the  declaration  was,  that  tl^  Variance 
defendant  should  take  on  board  a  full  cargo  of  wheat,  and  the  in  contract 
contract  proved  was,  that  he  was  to  take  500  quarters  of  wheat; 
hekl  a  fatal  yariance;  though  that  quantity  in  fact  amounted  to 
a  full  cargo/  So  where  the  contract  set  K>rth  was,  that  the  de« 
fendant  was  tenant  to  the  plaintiff,  and  that  he  promised  to  use 
lands  in  a  husband-like  manner;  and  the  contract  proved  was, 
that  the  defendant  was  to  farm  the  land  in  a  husband-like 
^manner,  to  be  kept  constantly  in  grass;  held  a  fatal  variance.^  *107 
A  contract  to  remove  goods  in  a  reasonable  time  is  not  sup- 
ported by  proof  of  a  contract  to  remove  them  in  a  month.®  A 
contract  for  wages  upon  a  certain  voyage  from  London  to  Af** 
rica,  and  thence  to  the  West  Indies,  is  not  supported  by  proof 
of  a  contract  for  a  voyage  from  London  to  Africa,  and  thence 
to  the  West  Indies  or  America,  and  afterwards  to  London^' 
Where  the  contract  declared  upon  was,  to  deUver  good  mer- 
chandisable  wheat,  and  the  proof  was  to  deliver  good  second 
sort  of  wheat';  held,  a  fiital  variance.® 

Where  the  contract  alleged  was  to  sell  oats  at  so  much  per 
bushel,  and  the  proof  was  to  sell  oats  acco'rding  to  a  particu- 
lar measure;  held,  a  variance;  for  a  bushel  without  any  other 
explanation,  meant  a  bushel  by  the  Winchester  or  statute  mea* 
sure.'  A  contract  to  be  performed  on  request  is  not  support- 
ed by  evidence  that  it  was  to  be  performed  on  a  particular  day .^ 

An  omission  to  state  any  exception  or  qualification  in  the 
contract  will  generally  be  a  fatal  variance.  Thus,  an  averment 
that  the  defendant  warranted  a  horse  to  be  sound,  is  not  sup- 
ported by  proof  that  the  defendant  warranted  the  horse  to  be 
sound,  except  a  kick  on  the  leg,  for  this  is  a  qualified  contract^ 
So  where  the  declaration  stated  that  the  defendant  had  under- 
taken to  carry  and  deliver  goods  safely,  and  the  contract  proved 
was  to  carry  and  deliver  them  safely,  fire  and  robbery  ex- 
eept:d} 

Where  the  contract  alleged  was  that  the  defendant  agreed  to 
buy  a  large  quantity  of  head-matter  and  sperm-oil  in  the  pos- 
session of  the  plaintiff,  which  was  afterwards  ascertained  to  be 
a  given  quantity,  and  the  contract  proved  was,  for  the  pur- 
chase of  all  head-matter  and  sperm-oil  per  the  JVildman;  held, 
to  be  no  variance,  as  the  term  in  the  contract  not  stated  in  the 
declaration  did  not  qualify  or  annex  any  condition  to  that 
which  was  *statedJ  A  contract  to  furnish  goods,  with  a  certain    *108 

■  Haxriflon  v.  Wilson,  2  Esp.  706. 

<»  Sannderson  o.  Griffiths,  5  B.  &  C.  909.    (19  Eng.  C.  L.  404.) 

*  Hore  «.  Milaer,  Peake,  43.  '  Whyte  v.  Wilson,  3  Bos.  &  Pul.  116. 

« Anon,    Lord  Raym.  735.  '  Hoskin  «.  Cooke,  4  T.  R.  314. 

t  BcMdenave  «.  Bartlett,  5  East,  111.  n. 

^  Jones  V.  Cowley,  4  B.  &  C.  446.  (10  Eng.  C.  L.  377.)  In  Hemming  v.  Parry, 
6  C.  &  P.  580,  (85  Eng.  C.  L.  550,)  Aldeison,  B.,  said  that  this  case,  al£oagh  cor* 
lecdy  decided,  was  a  disgrace  to  the  English  law. 

>  Latham  «.  Rutley,  3  S.  &  C.  30.    (9  Eng.  C.  L.  10.) 

1  Wildman  v.  Glossop,  1  B.  &  A.  9. 
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latitude  as  to  price,  as  saddles  at  24s.  or  36«.,may  be  described 
as  a  contract  to  furnish  them  at  a  reasonable  price/  Where 
the  contract  declared  upon  was  to  deliyer  stock  on  the  ^7th  of 
February,  and  the  contract  proved  was  to  deliver  stock  on  the 
settling-day,  whidi  was  understood  by  the  parties  to  be  the 
S7th  of  February,  it  was  held  to  be  no  variance.^  A  contract 
to  deliver  a  quantity  of  gum-senegal  will  be  supported  by  evi- 
dence of  a  contract  for  tihe  delivery  of  rough  gum-senegal,  as 
all  gum-senegal  on  its  arrival  in  this  country  is  called  rough.^ 
Upon  an  allegation  of  a  loan  of  lawful  money  of  Great  Britain, 
'  the  loan  was  proved  to  consist  of  a  foreign  coin,  called  pago- 
das; held,  1^0  variance.^  A  contract  for  the  purchase  of  a  cer- 
tain quantity  of  goods,  to  wit,  eight  tons,  is  supported  by  proof 
of  a  contract  for  the  purchase  of  about  eight  tons.^  A  contract 
to  purchase  of  the  plaintiff  certain  goods  and  merchandises,  to 
wit,  328  half  chests  of  oranges  and  lemons,  for  a  certain  price, 
to  wit,  the  price  of  633/*  13^.,  is  supported  by  evidence  of  a 
contract  to  buy  308  chests  and  30  half  chests  of  China  oranges, 
and  20  chests  of  lemons,  without  specifying  the  price/ 

In  an  action  against  the  acceptor  of  a  bill,  signed  w9.  and 
Co.,  it  may  be  averred  to  have  been  drawn  by  certain  persons 
using  the  style  of  A,  and  Co.,  though  •A.  has  no  partner.>^  An 
averment  that  Jl.  has  received  500/.  is  not  supported  by  evi- 
dence of  the,  transfer  of  500/.  stock  into  his  name.^ 

Where  two  lots  are  sold  under  an  inclosure  act,  a  declaration 
upon  a  sale  of  "  divers,  to  wit,  two  lots,"  &c,  is  bad.  The  agree- 
ments are  separate  both  in  law  and  fact,  and  cannot  be  stated 
*109  as  one  contract.^  An  allegation  of  a  retainer  at  a  certain  salar7, 
to  wit,  250/.  per  annum,  can  be  supported  only  by  proof  of 
contract  for  a  certain  specific  salary^  Where  a  bill  was  stated 
in  the  declaration  to  Itiave  been  indorsed  before  it  became  due, 
and  the  proof  was  that  it  was  indorsed  after  it  became  due; 
held,  no  variance.^  In  an  action  by  ^.  on  a  bill,  which  on  the 
face  of  it  was  payable  to  ^.,  A,  may  prove  that  he  was  the  in- 
tended payee.' 

Where  the  declaration  stated  a  contract  to  give  a  bill  for 
14/.  19^.  and  at  the  trial  a  written  contract  was  produced  to 
give  a  bill  for  1 3/.  1 9^. ;  held,  to  be  no  variance,  as  it  appeared 

*  Laing  «.  Fidgeon,  6  Taunt.  108.    (1  Eng.  O.  L.  387.) 
^  WicEes  «.  Gordon,  8  B.  &  A.  335. 

"^  Silyer  o.  Heseltine,  1  Chitt.  39.    (18  Enff.  C.  L.  230 

'  Harrington  «.  M'Morris,  5  Taunt.  828.    (1  Eng.  C.  L.  88.) 

*  Gladstone  v.  Neale,  13  East,  410. 

'  Crispin  v.  Williamson,  8  Taunt.  107.    (4  Eng.  C.  L.  36.) 
c  Bass  9.  Clive,  4  Camp.  78.    3  M.  &  S.  383.    4  id.  13. 
^  Jones  9.  Brindley,  3  Esp.  905. 

*  James  v.  Shore,- 1  Stark.  488.  (3  Eng.  C.  L.  456.)  See  Emmerson  «.  Heelis,  2 
Taunt.  47,  where,  at  a  sale  hy  auction,  the  same  person  was  declared  the  highest  bid- 
der for  two  lots,  and  it  was  held  that  a  distinct  contract  arose  firom  each  lot. 

i  Preston  v.  Butcher,  1  Stark.  3.    (8  Eng.  C.  L.  368.) 

k  Young  V.  Wright,  1  Campb.  139. 

1  WiUis  V.  Barrett,  3  Stark.  39.    (S^Eng.  C.  L.  329.) 
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ta  be  a  oodstake  in  diawing  up  the  undertakingy  and  the  eon- 
tract,  as  the  parties  intend^  it,  was  correctly  described  in  the 
dedaratioD.* 

In  an  action  against  a  carrier^the  terminioxe  material;  and 
a  Tarianoe  between  the  termini  ^royed  and  those  alleged,  will 
be  fiital,  £>r  they  are  of  the  enenoe  of  the  contract^  Where  the 
contract  alleged  was,  that  certain  work  was  to  be  completed 
wUhin  14  days  before  Michaelmas-day,  and  the  averment 
proyed  was,  that  the  work  was  to  be  completed  14  days  bejbre 
Miekaelnuu;  held,  a  &tal  yariance,  for  the  contract  alleged 
was  ambiguous,  and  different  from  that  proved.® 

But  it  is  no  variance  if  the  declaration  omit  to  state  or  allege  Collatenl 
a  distinct  and  collateral  matter  contained  in  the  contract,  if  the  ^^^ 
proof  supports  the  declaration  as  far  as  it  is  requisite.  For  the  |^!^ wj 
plaintiff  need  only  set  forth  that  particular  part  of  the  contract,  ^^ 
for  the  breadi  of  which  he  sues.'  As  where,  in  an  action  by 
a  sailor  against  the  captain  of  a  ship,  the  declaration  stated  a 
contract  for  the  payment  of  a  certain  sum  of  money  to  the 
plaintiff,  for  rum  Tnoney^  and  an  agreement  to  this  effect  was 
proved,  with  an  additional  stipulation  for  a  pint  of  rum  a 
A^;  held,  no  variance,  for  the  agreement  proved  corresponded 
with  the  declaration  as  far  as  the  declaration  went.*  So  a 
promise  to  deliver  a  horse  which  would  be  *  worth  80/.,  and  be  *110 
a  young  honse,  is  supported  by  evidence  of  a  promise  to  deliv- 
er a  horse  worth  8oI,  and  be  a  young  horse;  and  a  warranty 
that  it  had  never  been  in  harness;  for  if  any  substantive  part 
of  the  warranty  stated,  not  qualified  by  anot)ier  part  omitted, 
be  proved  not  to  be  true,  it  is  sufiScient  to  maintam  the  action.' 
So  a  promise  to  deliver  prime  bacon,  is  supported  by  evidence 
of  a  promise  to  deliver  prime  singed  bacon;  for  the  plaintiff  is 
only  bound  to  state  all  that  related  to  the  point  of  which  he 
complained,  and  beyond  that  he  need  not  go.i^  Where  the  de- 
claration alleged  that  the  defendant  bought  of  the  plaintiff  a 
certain  quantity  of  rice,  according  to  certain  conditions,  and  it 
appeared  in  evidence  that  in  addition  to  those  conditions,  the 
rice  was  sold  per  sample;  held,  no  variance,  not  being  an  es- 
sential part  of  the  description  of  the  contract  declared  upon, 
but  a  mere  collateral  engagement  or  warranty,  that  the  goods 
should  answer  the  description  of  the  parcel  exhibited  at  the 
sale.^ 

A  contract  in  the  alternative  must  not  be  stated  as  an  abso-  Contiaeto 
kite  contract;  as  where  the  declaration  alleged  an  agreement  i°  the  al- 
by  the  defendant  to  pay  20/.,  if  a  given  number  should  be  ^n^'^^®- 

«  Rose  «.  Sims,  1  B.  &  Ad.  699.    (20  Eng.  C.  L.  437.) 

^  Tucker  o.  Cncklin,  3  Staik.  385.    (3  Engr.  C.  L.  394.)    White  «,  Wilson,  3  B. 
4&P.  116. 
« Thomas  v.  Lambert,  1  H.  &  W.  334.    3  Ad.  &  Ell.  51. 
'  Ward  V.  Smith,  11  Price,  19.  •  Baptiste  «.  Cobbold,  1  6.  &  P.  7. 

'  Miles  r.  Sheward,  8  East,  7.  '  Cotterill «.  Cuff,  4  Taunt.  385. 

k  Parker  v.  Pahner,  4  B.  &  A.  387.    (6  Eng.  C.  L.  455.) 
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drawn  on  a  given  day,  and  the  agreement  proyed  was,  to  de- 
liver an  undrawn  ticket  or  pay  20/. ;  held,  a  fiital  variance.*  So 
where  it  was*  agreed  to  purchase  100  bags  of  wheat,  forty  or 
fifty  to  be  delivered  on  one  market  day,  and  the  remainder  on 
the  next,  and  only  forty  were  delivered;  and  in  an  action  for 
the  non-delivery  of  the  remainder,  the  contract  was  not  stated 
in  the  alternative;  but  one  count  stated  an  agreement  to  deliver 
forty  bags,  and  another  count  to  deliver  fifty  bags,  in  the  first  in- 
stance; held,  a  fatal  variance.^  If  thecontract  alleged  be  executo- 
ry, and  that  which  is  proved  be  executed,  the  variance  is  fataL® 

*5. — Statement  of  the  consideration.']  We  have  already  seen 
that  there  must  be  a  consideration  to  support  the  contract  on 
which  the  action  is  founded.^  Such  consideration  must  be  stated 
accurately  in  the  declaration;  for  if  any  part  of  the  enti^  con- 
sideration, or  of  a  consideration  consisting  of  several  thmgs  be 
omitted,  the  plaintiff  must  be  nonsuited;  but  if  a  contract  con- 
sists of  several  distinct  parts  and  collateral  provisions,  it  is  suffi- 
cient to  state  so  much  of  the  contract  as  contains  the  entire  con- 
sideration, and  the  entire  act  to  be  done  in  virtue  of  such  con- 
tract.® If  it  be  stated  that  the  defendant  promised  in  considera- 
tion of  one  thing,  and  it  appear  that  it  was  made  in  considera- 
tion of  that  thing  and  another;  or  if  the  promise  be  grounded 
on  two  considerations,  and  the  plaintiff  declares  upon  one  only, 
he  will  be  non-suited.^(l) 

In  assumpsit  on  the  warranty  of  a  horse,  the  declaration 
stated  the  transaction  as  upon  the  sale  of  one  horse,  and  the 
evidence  was  that  two  horses  had  been  sold  at  an  entire  price, 
and  with  a  joint  warranty;  held,  a  fatal  variance,  as  the  pur- 
chase of  the  two  horses  constituted  the  consideration  for  the 
warranty. » 

In  an  action  on  the  warranty  of  a  horse,  the  consideration  for 
die  warranty  was  stated  to  be  the  sale  of  a  horse  to  the  plain- 
tiff at  551.  The  evidence  was,  that  the  plaintiff  was  to  give 
that  sum,  but  that  the  defendant  had  agreed  to  give  one  pound 
back  if  the  horse  did  not  bring  the  plaintiff  4/.  or  5/.;  held  a 
fatal  variance,  as  the  declaration  imported  that  the  price  was 
55/.  absolutely,  whereas  the  evidence  showed  that  the  price 


«  ChuichiU  V.  WUkins,  1  T.  R.  448. 

^  Penny  «.  Porter,  9  East,  3;  and  see  TVte  v.  Wellings,  8  T.  R.  531.  Dotton  v. 
Solomon,  3  B.  &  P.  583.  If  a  contract  is  in  the  altematiye,  and  one  branch  of  the 
alternative  cannot  by  law  be  performed,  the  party  is  bound  to  perfonn  the  other,  for 
it  is  absolnte.    Stevens  v.  Webb,  7  C.  &  P.  60. 

«  Com.  Diff.  Assumpsit,  F.  6.  ^  Ante. 

•  Per  Lord  Ellenborough,  in  Clark  v.  Gray,  6  East,  568.  1  Ch.  PL  399.  Miles 
90  Sheward,  8  East,  7.  Leeds  v.  Burrows,  13  East,  1.  Andrews  v.  Whitehead,  13 
East,  103. 

'  King  V.  Robinson,  Cro.  Eliz.    Timms  v.  Westcott,  id,  147.    1  Lev.  300. 

t  Symonds  v.  Carr,  1  Campb.  361. 


(1)  {Ru$$iU  V.  Smith  Brttotn,  9  Conn.  509.    Andrew§  v.  TftUtamt,  11  Conn.  326.) 
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was  subject  to  a  contingent  reduction.*  Where  the  contract 
declared  upon  was  that  the  defendant  should  deliver  to  the 
plaintiff  all  his  tallow  at  4^.  per  stone,  and  the  evidence  was 
tfaat  the  defendant  had  agreed  to  deliver  it  at  4^.  per  stone,  and 
so  much  *more  as  the  plaintiff  paid  to  any  other  person ;  held  a  *  112 
fiital  variance.^  So  where  land  was  alleged  to  be  demised  at 
a  rent  of  15/.,  and  the  jhroof  was,  that  the  rent  was  15/.  and 
three  fowls;  held,  a  &tal  variance.®  So  if  the  declaration 
states  several  matters  as  a  consideration,  though  all  be  not 
good,  yet  if  a  sufficient  consideration  remains,  it  is  enough  to 
support  the  promise  alleged.^  So  if  the  allegation  and  the  evi» 
dence  be  substantially  the  same  it  will  be  sufficient;  as  where 
the  consideration  was  stated  to  be  ^  a  certain  reasonable  re- 
ward,''  it  will  not  amount  to  a  variance  if  it  appears  by  the 
evidence  that  a  specific  sum  was  agreed  upon.® 

If  part  of  the  consideration,  or  one  of  several  considerations 
be  frivolous  or  insufficient,  that  which  is  frivolous  may  be  re* 
jected  as  surplusage,  and  the  promise  will  be  referred  to  that 
part  which  is  valid;  the  insufficient  or  frivolous  part  need  not  / 
be  alleged,  or  if  alleged,  need  not  be  proved.'  A  sufficient  con- 
sideration must  appear  on  the  face  of  the  declaration. 

In  actions  against  persons  whose  characters  and  situations 
create  certain  UabOities,  as  against  attorneys,  bailees,  &c.,  it  is 
sufficient  to  allege  that  they  were  employed  in  those  charac- 
ters. Where  the  declaration  alleged,  that  in  consideration  that 
the  plaintiff  would  retain  and  employ  the  defendant  to  lay  out 
a  sum  of  money  in  the  purchase  of  an  atmuity,  the  defendant 
undertook  to  do  his  duty  in  the  premiaesy  and  that  the  plain- 
tiff accordingly  did  retain  the  defendant,  but  that  the  defendant 
neglected  to  do  his  duty,  and  took  an  insufficient  security;  it 
was  held,  on  motion  in  arrest  of  judgment,  that  the  count  was 
bad,  since  it  did  not  show  that  any  reward  or  remuneration 
was  to  be  paid  to  the  defendant,  nor  aver  that  the  defendant 
was  employed  as  an  attorney ,  or  in  any  particular  character, 
by  reason  of  which  it  became  his  absolute  duty  not  to  take  a 
security  of  an  insufficient  *nature.i^  But  where  the  declaration  *113 
stated  that  the  plaintiff  retained  the  defendant  at  his  request  to 
lay  out  700/.  in  the  purchase  of  an  annuity,  that  the  defendant 
promised  to  lay  it  out  securely,  that  the  plaintiff  delivered  the 
money  to  him  for  that  purpose,  and  that  the  defendant  laid  it 

*■  Blyth  9.  Bampton,  3  Bing.  473.  (13  Eng.  C.  L.  57.)    See  also  VansandaQ  v.  Bart, 
5  B.  &  A.  44.  (7  Eng.  C.  L.  15.) 

*  Chovchill  V.  Wilkins,  1  T.  R.  447. 

<  Sands  v.  Ledger,  3  Ray.  799. 

<  Kiaff  «.  Sean,  2  C.  M.  &  R.  48.  1  Gale,  341. 

*  Baylej  v.  Tucker,  3  N.  R.  458. 

'  B.  N.  P.  147.  Featheratone  «.  Hutchinson,  Cro.  Eliz.  149.  Crisp  v.  Gamel,  Cro. 
Jae.  138.  Ring  «.  Roxbrongh,  3  C.  &  J.  418.  It  is  only  necessary  in  case  of  exe* 
emed  considerations  to  state  that  the  consideration  for  the  defendant's  promise  moYsd' 
at  the  defendant's  request.   King  «.  Sears,  3  C.  M.  &  R.  48,  mipra* 

f  Dartnall  v.  Howard,  4  B.  &  C.  345.   (10  Eng.  C.  L.  351.) 
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out  insecurely;  held,  after  verdieij  that  the  coDsideration  for 
the  defendant's  promise  was  sufficiently  stated/ 

Executed  6. — Special  averments.]  Where  die  considerati<m  of  the 
andez6oii-  defendant's  contract  was  executed  or  past  at  the  time  of  mak- 
dStion^  mg  the  contract,  the  declaration  should  proceed  at  once  from 
the  statement  of  the  contract  to  the  breach,  without  any  inter- 
mediate averments.  But  when  the  consideration  c^  the  con- 
tract was  executory,  or  his  performance  was  to  depend  on 
some  act  to  be  done  or  forborne  by  the  plaintiflf,  or  on  some 
other  event,  the  plaintiff  must  aver  the  fulfilment  of  such  con- 
dition precedent,  whether  it  were  in  the  affirmative  or  negative, 
or  to  be  performed  or  observed  by  him  or  the  defendant  or 
some  other  person,  or  he  must  show  some  excuse  for  the  non- 
performance/ 

7. -^Conditions  precedent,']  It  is  difficult  to  lay  down  any 
general  rule  as  to  what  constitutes  a  condition  precedent,  so 
much  depending  upon  the  whole  tenor  of  the  contract,  and  the 
intention  of  the  parties;  for  the  precedency  of  the  performance 
must  depend  oh  the  order  of  time  in  which  the  intent  of  the 
transaction  requires  the  performance/  (1) 
When  a        The  following  rules  for  discovering  a  condition  precedent 
day  is  UH  have  been  collected  from  the  authorities.'    If  a  day  be  ap- 
^intedfor  pointed  for  pajrment  of  money  or  part  of  it,  or  for  doing  any 
fonmmoe   ^^^^^  ^'^9  ^^^  ^^  ^^Y  ^  ^  happen  or  may  happen  Ife/ore  the 
of  the  de-  thing  which  was  the  consideration  of  the  defendant's  contract 
fendant's  was  to  be  performed,  an  action  may  be  brought  for  the  money, 
^^  or  for  not  doing  such  other  act  before  *performance  by  the 

^^^  plaintiff;  for  it  appears  that  the  defendant  relied  upon  the 
mere  agreement  to  do  the  act  and  upon  his  remedy  if  not  per- 
formed, and  did  not  intend  to  make  the  plaintifi^s  performance 
a  condition  precedent.  And  so  it  is  where  no  time  is  fixed 
for  the  performance  of  that  which  is  the  consideration  of 
the  money  or  other  act;  as  w;here  ^.  contracts  to  build  a 
house  for  B.  and  finish  it  on  or  before  a  certain  day,  in  con- 
sideration of  a  sum  of  money  which  B.  contracts  to  pay  ^' 
by  instalments  as  the  building  shall  proceed;  the  finishmg  the 
house  is  not  a  condition  precedent  to  the  paying  the  money, 
but  the  contracts  are  independent,  and  •4.  may  therefore  sne  B^ 
for  the  whole  sum,  though  the  building  be  not  finished  at  the 
time  appointed.® 
When  the     But  when  a  day  is  appointed  for  the  payment  of  moneys 

>  Whitehead  «.  Greetham,  8  Bing.  464.  (9  Eng.  C.  L.  483.)    M'Cleland  &  Y.S05. 
^  Ughtred^s  Case,  7  Rep.  10.    1  Ch.  PI.  880.   Com.  Dig.  PL  C.  66. 
«  Per  Lord  Manafield,  C.  J.,  in  Kingston  t,  Preston,  Doug.  690. 
'<  1  Sannd.  S30.   1  Ch.  PL  393.    See  the  authorities  therem  cited. 
•  Terry  v.  Dantxe,  8  H.  BL  389.   See  Martindale  v.  Fisher,  1  Wils.  88.  Thorpe  ». 
Thorpe,  1  Salk.  171,  and  other  cases  illustrative  of  this  position  in  1  Saand.  390. 

(1)  (i)Kr  ▼.  I^  3  Wend.  356.  Jtfc/BtiW  v.  Ckrft,  7  Wend.  33a) 
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Ac^  and  the  day  is  to  happen  afteribe  thing  vhich  is  the  con-*  plaintiff^s 
sideration  of  the  money,  &c,  is  to  be  performed)  no  action  can  aet  is  to  be 
be  maintained  for  the  money  before  the  performance.    'HiQre*  ^^  °'*^ 
fore  where  a  ship  was  let  to  freight  at  a  certain  sum  per  month, 
to  be  paid  on  her  final  discharge  at  the  end  of  her  voyage,  and 
flhe  was  lost  in  die  middle  of  her  voyage,  it  was  held  that  no 
action  ocnild  be  maintained  for  freight*    So,  where  freight  was 
to  be  paid  on  the  ship's  arrival  at  her  first  destined  port,  and 
she  was  lost  before  her  arrival^ 

Where  a  contract  goes  only  to  pari  of  the  consideration  on  Wbevethe 
both  sides,  and  a  breach  of  such  contract  on  behalf  of  the  plain-  oontnet 
dff  may  be  paid  for  in  damages,  and  the  defendant  has  ac*  ^^  H^^. 
toally  received  a  partial  benefit,  an  action  may  be  supported  S^«^enc 
against  the  defendant  without  averring  performance  by  the  tion  on 
piaintifiT;  for  where  a  person  has  received  a  part  of  the  consi-  both  ndes 
deration  *for  his  agreement,  it  would  be  unjust  that,  because    *ii5 
he  has  not  had  the  whole,  he  should  therefore  be  permitted  to 
eojoy  that  part,  without  either  paying  or  doing  any  thing  for  it; 
and  therefore  the  law  obliges  Imn  to  perform  the  agreement  on 
his  party  and  leaves  him  to  hb  remedy  to  recover  any  damage 
he  may  have  sustained  in  not  having  received  the  whole  con- 
sideration.    But  in  these  cases  it  is  necessary  to  aver  in  the  If  the  de- 
dedaiation  performance  of  at  least  part  of  that  which  the  plain-  feasant 
tiff  contracted  to  do,  or  that  the  defendant  has  otherwise  re-  ^^^^ 
ceived  a  partial  benefit*^    Where  the  master  and  freighters  of  llniaf  be* 
a  vessel  of  400  tons  mutually  agreed  in  writing,  that  the  ship  nefit  from 
should  with  all  convenient  speed  proceed  to  St  Petersburg,  the  con- 
and  there  load  from  the  freighter's  motors  a  complete  cargo  of  jF^  ^^  ^ 
hemp  and  iron,  and  proceed  therewith  to  London,  and  deliver  ^*^^®* 
the  same  on  being  paid  Jreight,  for  hemp  five  pounds  per  ton, 
for  iron  five  pounds  a  ton,  &c;  held  that  tlie  delivery  of  a  com^^ 
pkie  caJ^o  was  not  a  condition  precedent,  but  that  the  master 
mi^t  recover  freight  for  a  short  cargo  at  the  stipulated  price 
per  ton,  the  freighter  having  his  remedy  in  damages  for  such 
short  delivery;  for  the  delivery  of  the  cargo  was  in  its  nature 
divisible;  and  said  Lord  EUenborough,  ^  all  the  cases  of  con- 
dition precedent  have  been  where  the  thing  to  be  done  was  a 
strict  indivisible  condition."'^ 

If  a  v^idee  receive  one  of  several  articles  bought  under  one 
contract^  he  must  pay  for  such  article,  though  he  might  have 
refused  to  take  it®    So  where  the  defendant  agreed  to  pur- 

'  Byrae  o.  Patttnson,  Abbott,  Ship.  347.    Smith  v.  Wilson,  8  East,  437. 

k  Gibbon  «•  Mendex,  d  B.  &  A.  17.  See  other  cases  cited  in  1  Saond.  390.  But 
where  a  daf  is  specified  for  the  perfonnsnce  of  oertain  works,  and  money  is  to  be  paid 
oii.the  perfonnsnoe,  althonah  the  works  be  not  performed  on  the  day  specified,  yet  an 
action  may  be  maintained  lor  the  money  when  they  are  performed,  and  the  party  pay- 
ing ^e  money  may  bring  a  cross  action,  for  any  damages  occasioned  by  the  d^y* 
Coek  «.  Cnrtc^  1  Saond.  320, 6. 

« 1  Saond.  3d0.  e.  d. 

*  Ritchie  «.  Atkinson,  10  East,  395.  See  Cock  «•  Cnrtoys,  anU^  114.  Mitchell  «• 
DarUiex,  1  Hodges,  418.    S  Biiuj^.  N.  C.  565.    (29  Eng.  C.  L.  419.) 

»  Champioii  v.  Short,  1  Campb.  53. 
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chase  a  lot  of  trees  at  a  ceTtain  sum,  and  pay  for  the  same  ac- 
cording to  the  conditions  of  the  sale,  and  aiterwards  felled  and 
carried  away  part  of  them  without  making  such  payment,  and 
refused  to  pay  until  the  remainder  had  been  delivered;  it  was 
held  that  he  was  liable  for  the  value  of  the  trees  which  he  had 
taken.*  Upon  a  contract  for  twenty-four  numbers  of  a  perio- 
dicBil  work  to  be  delivered  monthly  at  a  guinea  a  number,  the 

*  1 1 6    plaintiff  may  *sue  for  the  numbers  actually  delivered,  although 

not  amountmg  to  twenty-four.* 
Where  the  But  if  a  party  undertake  to  complete  a  certain  act  {entire  and 
contnot  is  indivisible)  before  his  claim  to  remuneration  is  to  accrue,  he 
IndiTifli-  cannot  recover  for  a  partial  performance,  although  the  com- 
ble,  a  par-  pjetion  was  prevented  by  accident;  as  where  a  sailor  was  to  be 
lecow  for  V^^  certain  wages  if  he  proceeded  on  a  certain  voyage,  but 
a  partial  no  pari  of  the  wages  was  to  be  paid  until  his  arrival  at  the 
perform*  port  of  discharge;  the  ship  having  been  lost  by  a  storm;  before 
^^®*  she  had  arrived  at  the  port  of  discharge;  it  was  held,  that  the 
sailor  was  not  entitled  to  wages  pro  rata  though  the  ship  had 
earned  freight.^ 

So  where  a  printer  contracted  to  print  750  copies  of  a  work, 
and  not  to  be  he  paid  until  the  whole  was  delivered;  after  the 
delivery  of  210  copies,  and  before  the  remainder  was  printed 
off,  a  fire  broke  out  and  consumed  them;  held,  that  he  was  not 
entitled  to  recover  pro  rata  for  the  copies  delivered.* 

Where  in  an  agreement  between  landlord  and  tenant  it  was 
stipulated  that  the  tenant  should  spend  2001.  in  certain  repairs, 
to  be  inspected  and  approved  of  by  the  lessor,  and  to  be  done 
in  a  substantial  manner;  and  that  the  tenant  should  be  allowed 
that  sum  towards  such  repairs,  and  should  be  at  liberty  to  re- 
tain the  same  out  of  the  first  year's  rent;  held,  that  the  approval 
of  the  landlord  was  not  a  condition  precedent  to  the  tenant's 
right  to  retain  the  sum  so  expended  out  of  the  rent;  for  the 
word  such  included  only  the  quality  of  the  repairs,  ^  not  the 
right  of  the  landlord  to  decide  on  their  sufficiency  by  his  ap- 
proval/'* 

8. — Concurrent  acts.'\  Where  two  concurrent  acts  are  to 
be  done,  the  party  who  sues  the  other  for  non-perfonnance 
must  aver  that  he  had  performed  or  was  ready  to  perform  his 
part  of  the  contract,  or  allege  some  excuse  for  the  non  per- 
formance.'(1)    Where  ^.  agreed  to  sell  B.  his  estate  for  a 

>  Bragg  V.  Cole,  6  Moore,  114.    (17  Eng.  C.  L.  19.) 

^  Mavor  v.  Pyne,  3  Bing.  286.    (11  Eng.  C.  L.  104.) 

c  Appleby  «.  Dods,  8  East,  300.  Cutter  v.  Powell,  6  T.  R.  330.  Halle  «.  Height- 
man,  S  East,  145.    Ch.  on  Cont.  369. 

0  Adlard  v.  Booth,  7  C.  &  P.  106.  <«It  is  Haid  down  in  Roll.  Ab.  that  if  a  mim 
makes  a  positive  contract,  the  act  of  God  shall  not  excuse  his  non-performance  of  it.^* 
Per  Parke,  B.,  in  Liboni  v.  Kirkman,  1  M.  &  W.  499. 

•  Dallman  «•  King,  4  Bing.  N.  C.  105. 

'  Per  Lord  Kenyon,  Morton  v.  Lamb,  7  T.  R.  139. 

(I)  (See  HnoUmd  v.  Uaeh,  11  Pick.  151.  Khm  ▼.  Bond,  13  Pick.  381.  Ilnmy  ▼.  A^lty^ 
15  Pick.  546.    FUdey  t.  Boehme,  3  Gill  dc  Jobni.  43.) 
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certain  sum  before  a  particular  day,  in  constderation  whereof 
B.  agreed  to  pay  that  sum  on  the  day,  and  on  failure  to  pay 
21/.;  held,  that  they  were  dependent  covenants,  and  that  Ji. 
could  not  recover  the  21/.  without  showing  a  conveyance  on 
ius  part  or  a  tender  of  one.*  (1)  In  declaring  on  a  promise  to 
pa7  money  in  consideration  of  forbearance  by  the  plaintifT,  the 
declaration  must  aver  such  forbearance.^  So  on  a  promise  to 
pay  a  sum  of  money  in  consideration  *that  the  plaintiff  would  *117 
execute  a  release,  there  must  be  an  averment  that  such  release, 
was  executed,  or  tendered  and  refused.®  In  an  action  for  not 
delivering  goods  sold,  the  plaintiff  should  aver  a  readiness  on 
his  part  to  pay  the  price.^ 

A  tender  or  offer  to  perform,  which  the  defendant  rejected,  A  tender 
is  in  law  as  good  as  an  actual  performance  of  a  condition  pre-  of  per- 
cedent:  so  is  a  readiness  to  perform,  if  the  party  discharged  the  ^^"^^'^^ 
other  from  performing,  or  prevented  the  execv|tion  of  the  mat-  j^  ^^ 
ter  to  be  performed.    Where  the  defendant  purchased  a  lease-  cient. 
hold  estate  of  the  plaintiff  at  a  public  auction  subject  to  the 
conditions,  <<that  ^e  purchaser  should  immediately  pay  down 
a  deposit  in  part  of  the  purchase-money,  and  sign  an  agree- 
ment for  the  payment  of  the  remainder  within  twenty-eight 
days  from  the  diay  of  the  sale,  when  possession  should  be  given 
of  the  part  in  hand;  and  that  the  purchaser  should  have  proper 
convejrances  and  assignments  of  the  leases,  without  requiring 
the  lessor's  title,  on  pa3rment  of  the  remainder  of  the  purchase- 
money."    In  an  action  against  the  purchaser  for  non-pavment,  Tender  oC 
pursuant  to  the  conditions,  and  after  verdict  for  the  plamtiff,  a  eonyey- 
motion  was  made  in  arrest  of  judgment,  on  the  ground  that  the  ^^* 
plaintiff  had  not  set  out  his  title,  or  tendered  the  conveyances 
to  the  defendant;  the  court  held,  that  the  plaintiff  was  not 
boimd  to  set  out  his  title;  and  that  the  allegations,  that  he  was 
ready  and  willing  and  actually  offered  to  convey  i^rere  equiva- 
lent to  a  performance  of  the  conditions  on  his  part®    So  in  an 
action  for  not  delivering  bonds  and  other  securities  pursuant  to 
an  agreement,  where  the  consideration  money  was  to  be  paid 
on  the  receipt  of  the  securities;  held,  it  was  not  necessary  to 
aver  an  actual  tender  of  the  money,  an  allegation  of  the  plain- 
tiff's readiness  to  perform  was  sufficient/    To  satisfy  an  averi-  Transfer 
meat  that  the  plaintiff  was  ready  and  willing  to  transfer,  and  of  stock, 
requested  the  defendant  to  accept  stock,  which  he  refused,  the 
plaintiff  must  prove  an  actual  tender  and  refusal,  or  that  he 
waited  at  the  bank  on  the  day  appointed  for  the  transfer  until 
the  close  of  the  transfer  books.^     So  where  the  defendant 

*  Goodisson  v.  Nann,  4  T.  R.  761.  ^  Com.  Dig.  PI.  G.  52. 

<  CoUina  v,  Gibbs,  3  Burr.  899.  '  Rawson  v.  Johnson,  1  East,  203. 

'  Ferry  v.  WiUiams,  8  Taunt.  «2.    (4  Eng.  C.  L.  18.) 

'  LeTy  V.  Herbert,  1  Moore,  56.    7  Taont.  314.    (2  Eng.  C.  L.  119.) 

s  Boidenare  v,  Gregory,  5  East,  107. 

(I)  (When  a  Tender  tenders  a  deed,  which  the  vendee  docs  not  think  according  to  the  con-' 
tncief  sale,  he  sboold  prepare  a<deed  in  oonformity  to  the  contract,  and  present  it  to  the 
Tendor  ta  order  to  pat  him  in  defiinlt    Mackett  ▼.  lh$on^  3  Wend.  249.) 
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agieed  *to  pay  for  a  copyhold  estatcupon  receiving  a  good  title 
and  a  proper  surrender;  in  an  action  for  the  money  it  will  not 
be  sufficient  to  aver  an  offer  to  make  a  good  tide;  the  plaintiff 
must  show  that  he  furnished  an  abstract  of  a  good  title  to  the 
defendant,  and  offered  to  surrender,  &c.,  but  that  the  defendant 
refused.* 

Where  by  one  and  the  same  instrument  a  sum  of  money  is 
agreed  to  be  paid  by  one  party,  and  a  conveyance  of  an  estate 
to  be  at,  the  same  time  executed  by  the  other,  the  payment  of 
the  money  and  the  execution  of  the  conveyance  may  very  pro- 
perly be  considered  concurrent  acts,  and  in  that  case  no  action 
can  be  maintained  by  the  vendor  to  recover  the  money  until 
he  executes  or  offers  to  execute  a  conveyance.^ 
Ezcase         Where  a  party  by  his  own  contract  engages  to  do  an  act, 
for  non-     his  performance  of  it  is  not  excused  by  any  inevitable  accident 
perform-    q^  other  contingency,  although  not  foreseen  by  him  or  within 
""^'         his  control;  for  it  is  his  own  lault  and  folly  that  he  did  not  ex- 
pressly provide  against  contingencies  and  exempt  himself  from 
responsibility  on  certain  events.*  It  is  a  sufficient  excuse  for  the 
non-performance,  that  the  plaintiff  was  prevented  through  the 
conduct  of  the  defendant,"^  or  that  the  performance  was  ren- 
dered impossible  by  the  act  of  God,^  or  an  act  of  parliament 
will  sometimes  excuse  the  performance  of  a  contract.'    The 
performance  of  a  condition  precedent  is  not  excused  by  reason 
When  the  of  such  performance  being  prevented  by  a  mere  stranger  ;<  but 
has  di^^  if  the  defendant  has  disabled  himself  from  performing  his  con- 
abled  him-  tract,  tlie  plaintiff  need  not  aver  the  performance  of  a  condition 
mAL         precedent^ 

Where  a  vendor  has,  by  selling  his  estate,  incapacitated  him- 
*119    self  *from  executing  a  conveyance  to  the  first  purchaser,  that 
Perform-   renders  further  expense  and  trouble  on  the  part  of  the  latter 
^''^'^   unnecessary;  and  he  may  accordingly  sustain  an  action  with- 
d^endant^  out  tendering  a  conveyance  or  the  purchase-money.^    Where 
an  agreement  for  a  demise  provides  that  the  lease  diall  be  pre- 
pared, if  required  by  either  of  the  parties,  at  the  sole  expense 
of  the  lessor,  the  other  party  may  bring  an  action  for  a  refusal 
to  execute  it  without  tendering  a  lease;  for  as  the  lease  is  to  be 
prepare  at  the  expense  of  the  lessor,  and  there  is  no  context 

>  PhiUips  V.  Fielding,  2  H.  Bl.  183. 

^  Per  Lord  Tenteiden,  C.  J.«  in  Spiller  «.  Westlake*  9  B.  &  Ad.  167.  (39  Enfir. 
C.  L.  50.) 

c  Paradine  v.  Jane,  Alleyne,  27;  recognised  hy  Lord  Ellenborouffh  in  Atkinson  «• 
Ritchie,  10  East,  533,  and  in  seyeral  other  cases  there  cited. — See  auo  Ch.  on  Contr. 
568.  Hadley  «•  Clark,  8  T.  R.  367.  See  this  rule  more  fully  considered  under  the 
title  CcfoenanU, 

<  Pringle  «.  Taylor,  3  Taunt.  150. 

*  See  Tarious  instances  under  the  title  Carrier. 
'  See  Barker  v.  Hodgson,  3  M.  &  S.  370. 

f  Worsley  9.  Wood,  6  T.  R.  710,  ante, 
k  Kniffht «.  Crockford,  1  Esp.  193. 

*  Sugaen's  Vendor  and  Purcnaser,  9th  ed.  848.  Knight  o.  Crockford,  tupra*  Dake 
of  St.  Albans  v.  Shore,  1  H.  BL  271.    1  Gale,  363,  n. 
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to  explain  it,  it  most  be  intended  that  the  lessor  is  to  prepare  it 
also.* 

Where  there  are  mutaal  promises,  and  the  mere  promise  and  Mutaal 
not  the  performance,  is  the  consideration  for  the  agreement,  promises, 
there  an  action  may  be  maintained  by  either  party  without 
averring  performance  of  the  agreement  on  his  part**     Where    * 
a  declaration  stating  an^  agreement  between  two  persons  omit- 
ted the  matual  promises,  on  motion  in  arrest  of  judgment  it 
was  held  that  the  agreement  imj^orted  a  promise.® 

Having  thus  illustrated  the  nature  of  conditions  precedent,  it 
remains  to  be  observed,  that  whenever  it  can  be  collected  from 
the  apparent  intention  of  the  parties  to  the  contract,  that  the 
consideration  was  a  condition  precedent;  an  averment  of  the 
performance,  or  of  an  excuse  for  the  non-performance  of  tlie 
consideration  must  be  alleged  in  the  declaration,  or  the  omis- 
sion will  be  fatal  on  demurrer,  or  on  motion  in  arrest  of  judg- 
ment, after  judgment  by  default,^  or  even  after  verdict;  as 
where  a  fire  policy  required  that  the  minister  and  churchward-  Omission 
ens  should  certify  as  to  the  plaintifT's  character,  the  loss,  &c^  of  aver- 
it  was  held  to  be  a  condition  precedent,  and  that  the  omission  ™®5^  *** 
of  an  averment  that  such  certificate  was  obtained,  was  fatal  on  {^^^^ 
a  motion  in  arrest  of  judgment  after  verdict,  although  the  jury 
found  that  the  minister  had  wrongfully  refused  to  sign  the  cer- 
tificate.* But  *after  verdict  the  omission  may  in  some  cases  be    *i20 
aided  by  common  law  intendhient,  that  every  thing  may  be 
presumed  to  have  been  proved  which  was  necessary  io  sus- 
tain the  action.    Thus  in  an  action  upon  an  agreement  to  sell 
or  assign  leasehold  property,  an  averment  by  the  plaintiff  that 
he  was  ready,  willing,  and  offered  to  assign,  seems  to  be  suffi- 
cient ajier  verdict,  without  alleging  that  he  had  a  good  title.^ 

Where  an  averment  of  performance  is  necessary,  it  must  be  form  of 
diown  to  be  according  to  the  intent  of  the  contract,  for  it  is  averment 
not  sufficient  to  pursue  the  words  if  the  intent  be  not  also  per-  J^  P®'" 
fonned,  as  on  a  promise  in  consideration  that  the  plaintiff  ^^"««^««- 
would  cause  ^.  to  come  to  be  bound  to  the  defendant  for  20/,, 
it  is  not  sufficient  to  aver  that  the  plaintiff  caused  Ji.  to  come 
to  be  bound,  but  it  also  ought  to  be  alleged  that  •/?.  was  bound.^ 
And  the  performance  must  be  precisely  alleged,  and  with  rea- 
sonable certainty,  that  the  court  may  judge  whether  the  intent 
of  the  contract  has  been,  duly  performed;  as  on  a.  contract  in 
consideration  that  the  plaintiff  would  acquit  Jl.  of  a  debt,  it  is 
not  sufficient  to  say  that  he  acquitted  him,  without  showing 
how,  viz:  by  deed.^    But,  in  general,  it  is  sufficient  to  state  a 

«  Price  V.  Williams,  1  Gale,  362.    1  M.  &  W.  6. 

b  MaTtfiadale  v.  Fisher,  1  Wils.  88.  «  Monntford  v.  Horton,  3  N.  R.  62. 

<  Collins  V.  Gibbs,  2  Burr.  899. 

»  Worsley  r.  Wood,  6  T.  R.  710.    Morton  v.  Lamb,  7  T.  R.  125.    2  Saund.  352. 
'Ferry  v.  Williams,  8  Taant.  62,  (4  Eng.  C.  L.  18,)  ante,  117.     1  Ch.  PI.  327. 
See  also  Lee  v,  Edwards,  1  Vent.  44.     1  Ley.  280.    Burgess  r.  Brazier,  1  Stra.  594. 
t  Com.  Dig.  PL  C.  58. 

^  Lenerii  v,  Riyet,  Cro.  Jac.  503.    Com.  Dig.  PI.  C.  60. 
Vol.  L— 7 
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substantial  performance,  without  alleging  particularly  how  he 
performed  it;  as  on  a  promise  to  pay  so  much  as  the  plaintiff 
should  expend  for  the  officers  of  the  army  in  such  a  suit;  an 
averment  that  he  spent  so  much  is  sufficient,  without  showing 
for  what  officers  in  particular.^ 

When  a         9. — JiequesL']    In  point  of  form,  there  are  in  pleading  two 
special  re-  descriptions  of  request,  the  one  termed  a  special  request ^  it  al- 
muA^be     ^^SV^S  ^Y  whom,  and  the  time  when,  it  was  made;  the  other, 
ayened.     ^^^  ^^^^  ^^^  requisittis,  or,  ^^  although  often  requested  to  do 
so."**    When,  by  the  terms  of  the  contract,  it  is  incumbent  on 
the  plaintiff,  before  the  commencement  of  his  action,  to  request 
the  defendant  to  perform  his  undertaking,  a  special  request, 
*121    being  a  condition  "^precedent,  mus^  be  stated  in  the  declaration 
and  proved.®    As  in  an  action  for  not  delivering  goods  sold  by 
the  defendant  to  the  plaintiff,  or  for  not  finding  timber  for  re- 
pairs, a  special  request  must  be  alleged  and  proved.*^    So,  if 
the  contract  were  to  deliver  up  a  bond  to  be  cancelled  on  re- 
quest^   For  in  such  cases  the  request  is  part  of  the  contract, 
and  must  be  proved/ 
Request  to      So,  in  an  action  for  not  marrying  on  request,  the  plaintiff 
many.       should  avet  a  request  or  some  other  allegation  equivalent 
to  it.    Where,  in  an  action  by  a  gentleman  against  a  lady,  for 
a  breach  of  promise  to  mairry  him  within  a  reasonable  time 
after  request,  the  declaration  stated  that  she  '^did  not,  nor 
would  within  such  reasonable  time,  or  at  any  time  afterwards, 
marry  the  plaintiff,  but  hitherto  wholly  neglected  and  refused 
so  to  do;"  after  verdict  for  the  plaintiff,  held,  on  a  motion  in 
arrest  of  judgment,  that  these  words  necessarily  implied  a  re- 
quest to  marry.i^ 
When  an       It  is  a.  general  rule,  that  where  a  mere  duty,  or  sum  of 
actual  re-  money  which  the  defendant  is  in  duty  bound  to  pay,  is  pro- 
notnecea-  "^j^®^  *^  ^®  performed  or  paid  on  request,  there  ne^  be  no 
fggjj^         actual  request;  but  where  a  collateral  duty  or  sum  is  promised 
to  be  performed  or  paid  on  request,  there  must  be  an  actual 
request.^    A  party  is  only  bound  to  allege  a  request  where  the 
object  of  the  request  is  to  oblige  another  to  do  something.*   In 
an  action  against  an  agent  for  not  accounting,  a  request  to 
account  must  be  averred.^    A  request  of  payment  should  be 


'  Com.  Dig.  PL  C.  61.    Jenny  v.  Jenny,  Sir  T.  Raym.  8. 
*»  I  Ch.  PI.  331. 

•  Id.    Com.  Digr.  PI.  C.  69.     1  Saund.  33. 

•  Back  V.  Owen,  6  T.  R.  409.    Sir  Wm.  Jc^nea,  56. 

•  3  Bulstr.  299.  It  is  only  necessary  to  allegn  a  request  when  the  consideration  is 
executed.  Per  Parke,  B.,  in  Shillibeer  v.  Glyn,  3  M.  &  W.  143,  ante,  39.  King  v. 
Sears,  1  Gale,  241.    2  C.  M.  &  R.  48. 

'  1  Saund.  33. 

s  Seymoui^v.  Gartside,  2  D.  &  R.  55.    (16  Eng.  C.  L.  72.) 

k  1  Saund.  33,  a. 

»  Per  Abbott,  C.  J.,  in  Amory  v.  Brodrick,  5  B.  &;  A.  714.     (7  Eng.  C.  L.  237.) 

^  Topham  v.  Biaddick,  1  Taunt.  572. 
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made  on  a  dieriff,  prerious  to  aa  action  for  not  paying  over    • 
the  proceeds  of  an  execution/ 

But  where  a  party  promises  to  pay  on  request  money  pre- 
TioQsIy  due,  a  special  request  need  not  be  averred.^  The 
^bringing  of  the  action  is  a  request  in  law,  and  would  be  suffi-  *122 
cient  in  that  case.*  No  request  is  necessary  where  the  defend- 
ant has,  by  his  own  act,  rendered  the  performance  of  the  con- 
tract by  hun  impossible;  as  where,  on  a  contract  to  deliver  hay 
on  request,  it  a^ppeared  that  the  defendant  had  otherwise  dis- 
posed of  it*^  It  has  been  held,  that,  though  a  promise  be  laid 
to  pay  on  request,  where  a  previous  request  is  not  necessary, 
the  licei  ssspe  requisiius  need  not  be  laid  or  proved.*  If  a 
special  request  be  unnecessarily  stated,  it  need  not  be  proved.^ 
So,  where  it  is  not  material,  the  averment  of  a  request  to  pay 
the  debt  before  it  is  due,  will  not  vitiate  it^^ 

The  omission  of  averring  a  special  request,  where  by  law  it  Conse- 
is  necessary,  is  matter  of  substance,  and  may  be  taken  advan-  q«««ice  of 
tage  of  on  general  demurrer;^  and  though  it  has  been  decided  *^™****^"** 
that  it  would  not  be  aided  by  verdict;^  yet  the  principle  deduci- 
ble  from  modem  decisions  is,  that  such  omission  is  aided  by 
verdict  or  judgment  by  defaultw^ 

10. — Notice.']    It  is  frequently  necessary  to  aver  that  tfie  When 
defendant  had  notice  of  some  fact  previously  alleged  in  the  aTeraient 
declaration  before  commencement  of  the  action;  the  rule  in  of  notice  is 
that  respect  appears  to  be,  that  wherever  the  circumstance  '**®®"®*^- 
which  is  alleged  as  the  foundation  of  the  defendant's  liability,  is 
more  properly  within  the  knowledge  and  privity  of  the  plaintiff 
than  of  the  defendant,  then  notice  thereof  to  the  defendant 
should  be  averred;  as  where  the  defendant  promised  to  give 
the  plaintiff  so  much  for  a  commodity  as  anotfier  person  would 
give;  the  plaintiff  ought  to  aver  having  given  notice  to  the 
defendant  of  the  price  which  another  person  gave,  because  it 
was  more  properly  within  his  knowledge.^(l)    So,  where  the 
defendant  promised  to  pay  the  plaintiff  what  damages  he  had 
^sn^ained  by  a  battery,  or  his  costs  of  suit,  the  defendant  should    *123 
have  notice  of  the  amount  of  damages  and  costs  in  these  cases.' 
So,  notice  of  non-payment  by  the  acceptor,  must  be  given  by 
the  holder  of  a  bill  of  exchange,  to  the  other  parties,  when 

*  Jefferies  «.  Shepherd,  3  B.  &  A.  696.    (5  Eng.  C.  L.  426.) 
«»B.  N.  P.161. 

Simpson  v.  Routh,  2  B.  &  C.  683;  (9  Eng.  C.  L.  219.) 

'  Bowdell  9.  Parsons,  10  East,  359.  And  see  Amory  v,  Brodrick,  5  B.  &;  A.  716. 
(7  W  C.  L.  336.)    1  D.  &;  R.  361. 

•  Kinff  tr.  Rozbrongh,  2  C.  &  J.  418.  2  Tyr.  468. 

'  Barkley  v.  Thomas,  Plowd.  128.  v  Frampton  o.  Conlson,  1  Wils.  33. 

^  Bach  V.  Owen,  5  T.  R.  509.  >  1  Saund.  33.  a.  fwtt  2. 

J 1  Ch.  PL  331.    Bowdell  v.  Parsons,  10  East,  359. 

^  Henning's  Case,  Cro.  Jae.  432. 

1 1  Ch.  PL  328.    2  Saand.  6^.    R.  «.  Holland,  5  T.  R.  621.    Hard.  42. 

(1)  (Sfwmer  ▼.  BaxUr^  16  Pick.  409.) 
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he  means  to  sue,  it  being  a  matter  particularly  within  his 
knowledge." 
When  not  But  where  a  matter  does  not  lie  more  properly  in  the  know- 
ledge of  one  of  the  parties  than  the  other,  notice  is  not  requisite 
as  if  a  man  contract  to  do  a  thing  on  the  performance  of  an  act 
by  a  stranger,  or  to  give  for  a  commodity  so  much  as  a  third 
person  named y  notice  need  not  be  averred,  for  it  is  in  the 
defendant's  knowledge  as  much  as  the  plaintiff's,  and  he 
ought  to  take  notice  at  his  peril.^  So  no  notice  need  be  given 
of  an  award  unless  there  be  an  express  stipulation  to  that 
effect* 
Conse-  The  omission  of  an  averment  of  notice,  where  it  is  neces- 

quence  of  sary,  may  be  taken  advantage  of  by  demurrer,  or  judgment 
fto  omi^    |jy  default;**  but  it  is  aided  by  verdict,®  except  in  an  action 
**^'         against  the  drawer  of  a  bill,  where  the  omission  of  the  aver- 
ment of  notice  of  non-payment  of  the  acceptor  is  fatal  even 
after  verdict^ 

Avennent  11. — Breach.]  Where  there  are  several  counts  in  the  decla- 
of  breach,  ration  for  a  money  demand,  one  breach  maybe  so  formed  as  to 
be  applicable  to  all  such  counts.  Where  the  first  count  of  a 
declaration  was  against  the  defendant,  as  acceptor  of  a  bill  of 
exchange,  stating  a  promise  to  pay  the  bill  without  any  breach, 
and  the  money  counts  followed  with  a  promise  to  pay  limited 
to  the  latter  counts,  and  the  breach  stated  that  he  disre- 
garded his  promises,  <<  and  hath  not  paid  the  said  moneys  to 
the  plaintiff;'*  held,  sufficient.^ 

The  allegation  of  breach  must  be  governed  by  the  nature  of 
*124  'the  contract.  It  should  be  assigned  in  the  words  of  the  con- 
tract, or  in  words  co-extensive  with  th^  sense  and  effect  of  it.* 
Where  there  are  several  defendants,  an  averment  that  they 
have  not  paid  suffices,  for  a  payment  by  one  is  a  payment 
by  all. 

In  an  action  on  the  defendant's  promise  to  pay  the  debt  of 
a  third  person,  a  breach  that  the  defendant  did  not  pay  the 
debt  has  been  held  in  effect  to  agree  with  the  terms  of  the 
contract.' 

'  In  assumpsit  against  a  tenant,  on  his  implied  contract  to  ma- 
nage, &c.  a  fami  in  a  husband-like  manner,  according  to  the 
custom  of  the  county,  it  was  held  sufficient,  even  on  special 
demurrer,  to  assign  as  a  breach, "  that  the  defendant  did  not  so 
manage,  use,  or  cultivate  the  said  farm^  but,  on  the  contrary, 

» Id.    Rushton  v.  Aspinall,  Doug.  679. 

^  9  Saund.  62,  ii.  1  Ch.  PI.  338.  1  Roll.  Ab.  463.  1  Saand.  117.  n.  8.  Smith 
V.  Goff,  2  Salk.  457.    3  LordRaym.  1127. 

« Id.    Child  V.  Horden,  2  Bulst.  144.  ^  Henning's  Case,  Cro.  Jac.  432. 

•  Palgraye  v.  Windham,  1  Stra.  212.  1  Sannd.  228.  Seymour  «.  Garaide,  3  D. 
&  R.  55,  (16  Eng,  C.  L.  72,)  anle,  121. 

1 1  Ch.  PI.  329.    Rushton  v.  Aspinall,  Doug.  679. 

c  Turner  v.  Denman,  4  Tyr.  313.  See  BuUerwoith  v.  Le  Despencer,  3  M.  &  S.  150. 

k  Com.  Dig.  PI.  C.  45.     1  Ch.  PI.  332.  1 1  Sid.  174.    2  Roll.  738. 
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cuItiTated  it  in  an  unhusbandJike  manner/'  ttd,  wi&out 
alleging  any  particular  acts  of  bad  husbandry.* 

If  a  contract  be  in  the  disjunctive,  the  breach  should  be  as-  Where  the 
signed  that  the  defendant  did  nqt  do  one  act  or  the  other;  as  if  contract  is 
on  a  promise,  to  deliver  a  horse,  or  a  sum  of  money,  by  a  par-  H*  ^  ^^ 
ticalax  day,  it  should  be  denied  that  he  did  either.**  ^"°    ^®' 

But  the  breach  must  be  assigned  in  terms  co-extensive  with  ATerment 
the  contract,  and  not  vary  from  it    ,Thus  in  an  action  by  the  of  hreach 
assignee,  heir,  or  executor,  the  breach  should  be,  that  the  de-  ^^^g^ 
fendant  did  not  perform  the  act  to  the  original  contractor  or  the  gfye  with 
plaintifil     A  declaration  by  husband  and  wife,  or  by  an  admi-  contract, 
mstrator,  a  breach  merely  stating  that  the  defendant  did  not 
pay  before  marriage,  or  since  the  death,  would  be  bad  on  de- 
murrer, though  aided  by  verdict*    Where  the  breach  assigned 
was  that  the  defendant  did  not  use  his  farm  in  a  husband-like 
Bianner,  but,  on  the  contrary,  committed  waste;  it  was  held, 
that  the  plaintiff  could  not  give  evidence  of  the  defendant's 
using  the  farm  in  an  unhusband-like  manner;  that  he  was  con- 
fined to  evidence  of  such  acts  as  amounted  to  waslCy  though,  , 
under  the  former  words  of  the  breach,  such  evidence  would  be 
admissible.^ 

*The  breach,  however,  should  not  be  more  large  or  extensive    *125 
than  the  contract.    As  in  a  contract  to  repair  a  fence,  ex-  But  not 
cept  on  the  west  side  thereof,  a  breach  that  the  defendant  did  ™^  ®^' 
not  repair  the  fence,  without  showing  that  the  want  of  repair        ^*' 
was  in  other  parts  besides  on  the  west,  is  bad  on  demurrer.^ 
And  if  the  matter  to  be  performed  by  the  defendant  depend  on 
a  certain  event,  the  happening  of  that  event  must  be  averred; 
as  if  the  promise  be  to  account  for  moneys  to  be  received  by 
the  defendant,  the  receipt  of  money  ought  to  be  averred.^ 

The  omission  of  a  breach  is  fatai  even  Ufter  verdict,  but  the  Conse- 
insulficiency  or  informal  statement  of  it,  provided  there  be  jiienceof 
sufficient  matter  on  the  whole  to  show  a  breach  of  contract,  gj^n""*" 
can  be  taken  advantage  of  on  demurrer  only.*    If  one  of  seve- 
ral breaches,  or  a  part  of  a  breach,  be  improperly  assigned, 
leaving  a  sufficient  breach  to  support  the  count,  the  defendant 
cannot  demur  to  the  whole  ;^  or  if  he  does,  the  plaintiff  may 
have  judgment  for  the  breaches,  or  part  of  the  breach  well 
assigned.^     If  one  of  several  breaches  be  ill  assigned,  and 

*■  Earl  of  Falmouth  «.  Thomas,  3  Tyr.  26.     1  C.  &  M.  B9. 

k  1  Sid.  440.  Hard.  320.  1  Ch.  PI.  334.  And  see  Plummer  v.  Woodboume,  4 
6.  &C.  634.  (10  Eng.  C.  L.  424.)  7  D.  &  R.  249.  Colt  v.  Howe,  Cro.  Eiiz.  348. 
Gyse  V.  Ellis,  1  Stxa.  238. 

«  Elfttob  «•  ThoTowgood,  1  Lord  Raym.  284.    Homsey  v,  Dimocke,  1  Vent.  119. 

-  Harris  ».  Mantle,  3  T.  R.  307.  •  Com.  Dig.  PI.  C.  47. 

f  Serra  v.  Wright,  6  Taunt.  45.     (1  Eng.  C.  L.  304.) 

f  Hob.  198.     1  Sid.  440.    Lunn.  v.  Payne,  6  Taunt.  140.    (1  Eng.  C.  L.  334.) 

k  Amory  V.  Brodrick,  5  B.  &;  A.  712.  (7  Eng.  C.  L.  236.)  Orton  v.  Butler,  id. 
652.  (7  Eng.  C.  L.  224.)  Duffield  v,  Scott,  3  T.  R.  374.  Powdick  «.  Lyon,  11 
East,  565.  See  Doe  v.  Dyeball,  8  B*  &  C.  70.  (15  Eng.  C.  L.  154.)  1  Ch.  PI. 
337. 

'  1  Sannd.  285. 
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general  damages  be  given  for  the  whole,  judgment  will  be 
arrested.*^ 
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General  rules.l  Br  the  general  rules  of  H.  T.  4  WilL  IV, 
the  general  issue  has  been  abolished  in  actions  of  assumpsit, 
except  where  it  is  given  by  particular  statutes,'*  and  the  evi- 
dence admissible  under  non  assumpsit  much  restricted. 

The  rules  referred  to  are  as  foUows: — 

*1.  In  all  actions  of  assumpsit,  except  on  bills  of  exchange  and 
promissory  notes,  the  plea  of  non  assumpsit  shall  operate  only 
as  a  denial  in  fact  of  the  express  contract  or  promise  alleged, 
of  the  matters  of  fact  from  which  the  contract  or  promise 
alleged  may  be  implied  by  law. 

Ex,  gr.  In  an  action  on  a  warranty,  the  plea  will  operate 
as  a  denial  of  the  fact  of  the  warranty  having  been  given  upon 
the  alleged  consideration,  but  not  of  the  breach;  and  in  an 
action  on  a  policy  of  insurance,  of  the  subscription  to  the 
alleged  policy  by  the  defendant,  but  not  of  the  interest,  of  the 
commencement  of  the  risk,  of  the  loss,  or  of  the  alleged  com- 
pliance with  warranties. 

In  actions  against  carriers  and  other  bailees,  for  not  deliver- 
ing or  not  keeping  goods  safe,  or  not  returning  them  on  request, 
and  in  actions  against  agents  for  not  accounting,  the  plea  will 
operate  as  a  denial  of  any  express  contract  to  the  effect  alleged 
in  the  declaration,  and  of  such  bailment  or  amployment  as 
would  raise  a  promise  in  law  to  the  effect  alleged,  but  not  of 
the  breach. 

In  an  action  of  indebitatus  assumpsit ^  for  goods  sold  and 
delivered,  the  plea  of  non  assumpsit  will  operate  as  a  denial 
of  the  sale  and  delivery  in  point  of  fact;  in  the  like  action  for 
money  had  and  received,  it  will  operate,  as  a  denial  both  of 
the  receipt  of  the  money,  and  the  existence  of  those  facts 
which  makes  such  receipt  by  the  defendant  a  receipt  to  the  use 
of  the  plaintiff. 

2.  In  all  actions  upon  bills  of  exchange  and  promissory 
notes,  the  plea  of  non  assumpsit  shall  be  inadmissible.  In 
such  actions,  therefore,  a  plea  of  denial  must  traverse  some 
matter  of  fact;  ex  gr,  the  drawing  or  making,  or  indorsing, 


•  Sicklemoie  v.  Thistleton,  6  M.  &;  S.  9.  A  demuner  to  the  whole  declaration, 
containing  seyeral  breaches,  one  of  which  is  ffood,  is  too  large,  and  the  plaintiff  is 
entitled  to  Judgment.    Price  «.  Williams,  1  Gale,  362,  ante^  119. 

^  Per  Park,  J.,  in  Bamett  v.  Glossop,  1  Hodges,  95.  1  Bing.  N.  C.  633.  (97 
Eng.  C.  L.  522.) 
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or  accepting,  or  presenting,  or  notice  of  dishonor  of  the  bill 
or  note. 

Where,  in  assumpsit  by  an  executor  on  a  promissory  note, 
Ae  declaration  stated  that  the  note  was  payable  to  the  testator 
and  alleged  a  promise  to  pay  the  executor;  held,  that  notwith- 
standing the  new  rules,  non  assumpsit  was  a  good  plea;  for 
the  new  rules  prohibited  the  plea  of  non  assumpsit,  where  the 
action  was  on/y  on  the  note,  and  on  the  promise  to  pay  con- 
tained in,  or  implied  by  law  from  it;  but  this  was  not  an  action 
on  the  note  in  the  sense  of  the  rule,  it  was  brought  on  an  ex- 
press promise  to  the  executor,  which  it  was  necessary  to  aver; 
the  effect  of  the  plea  was  to  admit  that  the  note  was  signed  by 
the  defendant,  but  to  deny  that  he  had  made  any  promise  to 
the  executor.^ 

3.  In  every  species  of  assumpsit,  all  matters  in  confession  Matters  in 
and  avoidance,  including  not  only  those  by  way  of  discharge,  eonfesaion 
bat  those  which  show  the  transaction  to  be  either  void  or  ^''^  avoid- 
voidable  in  point  of  law,  on  the  ground  of  fraud  or  otlierwise  ^™*' 
shall  be  specially  pleaded;  ex,  gr,  infancy,  coverture,  release, 
payment,  performance,  illegality  of  consideration,  either  by 

statute  or  common  law,  drawing,  indorsing,  accepting,  &c., 
bills  or  notes  by  way  of  accommodation,  set-off,  mutual  credit 
unseaworthiness,  ^misrepresentation,  concealment,  deviation,    *127 
and  various  other  defences,  must  be  pleaded. 

4.  In  actions  on  policies  of  assurance  the  interest  of  the  as-  Policies  of 
sured  may  be  averred  thus: —  insurance. 

"  That  Jl.j  B,j  C.  and  2>.,  or  some  or  one  of  them,  were  or 
was  interested,"  &c.  And  it  may  also  be  averred,  "  that  the 
insurance  was  made  for  the  use  and  benefit,  and  on  the  account 
of  the  person  or  persons  so  interested." 


SECTION  XV. 

NON  ASSUMPSIT. 

Under  the  plea  of  non  assumpsit  the  defendant  may  give  evi-  What 
dence  to  show  the  non-performance  of  a  specific  contract,  or  may  be 
that  there  was  no  contract  at  all;  or  that  he  did  not  contract  ^^  "* 
in  the  manner  alleged  in  the  declaration.**    Under  non-assump-  ^^^^ 
sit  to  indebitatus  assumpsit  for  work  and  labor,  or  goods  sold,  plea  of  non 
&&,  the  defendant  may  show  that  the  work  was  not  done  in  a  assnmpsitv  • 
workman-Uke  manner,  or  pursuant  to  the  contract,  or  that  such 
goods  as  were  stipulated  for  were  not  delivered,  although  there 

*  Timmis  v,  Piatt,  3  Mees.  &;  Wels.  730. 

^  Per  Parke,  B.,  in  Cousins  v,  Paddon,  1  Gale,  307,  8.    8  C.  M.  &  R.  567,  ofOe, 
79.    Jones  v.  Nanney,  1  M.  &;  W.  333. 
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be  a  special  contract  to  pay  for  the  work  or  goods  at  a  certain 
price;  for  until  k/uU  performancey  the  defendant  is  not  liable 
on  the  specific  contract;  and  no  debt  or  promise  can  be  im- 
plied; the  defendant  therefore  is  only  liable  on  a  quantum 
meruit^ 

So  under  this  plea  to  assumpsit  for  goods  sold,  the  defendant 
may  show  that  the  time  of  credit  had  not  expired  at  the  com- 
mencement of  the  action;  for  there  was  then  no  cause  of  ac- 
tion.   The  contract  declared  upon  alleging  a  debt  payable  on 
*128    request  J  is  different  from  the  contract  proved.**  So  the  *defend- 
ant  may  show  the  non-joinder  of  a  person  who  ought  to  be 
joined  as  co-plaintiff,  which  is  a  ground  of  nonsuit  in  respect  of 
the  variance;  or  that  the  contract  was  conditional,  and  part  not 
performed  by  the  plaintiff,  where  he  had  declared  on  the  con- 
tract as  being  absolute.®    So  in  an  action  against  two  or  more 
Joint  lia-  jointly,  they  may  show  under  non  assumpsit  that  they  are  not 
bility.       jointly  liable;  for  the  plaintiff  must  fail  if  he  does  not  establish 
a  joint  contract  against  all.^    So  under  this  plea  the  defendant 
Partoer-    may  show  a  partnership  between  him  and  the  plaintiff.^  So  he 
^ip*         nmy  show  that  the  contract  declared  upon  was  not  made  by 
him  with  the  plaintiff,  but  with  another  party.''  Under  non 
Pa3rment.  assumpsit  payment  may  be  given  in  evidence  in  reduction  of 
damages;  but  not  as  a  bar  to  the  action.^ 

In  assumpsit  for  use  and  occupation,  the  defendant  may 
show  under  non  assumpsit,  that  he  had  received  notice  to  pay 
rent  to  the  mortgagee  of  the  premises;  for  the  effect  of  the  no- 
tice is,  that  a  new  tenancy  is  created  between  the  defendant 
<  and  the  mortgagee;  and  it  affords  proof  that  the  subsequent 

holding  is  not  by  the  permission  of  the  plaintiff,  as  alleged  in 
the  declaration,  but  by  the  permission  of  the  mortgagee,  which 
amounts  to  a  denial  of  a  matter  of  fact  stated  in  the  declaration, 
from  which  the  promise  in  law  is  implied.  But  the  same  con- 
struction of  the  rule  of  pleading,  does  not  apply  to  rent  due 
before  the  receipt  of  the  notice;  for  up  to  thsU  time  the  defend- 
ant occupied  by  the  permission  of  the  plaintiff.''  So  in  assump- 
sit on  a  contract,  the  defendant  may,  under  non  assumpsit, 

•  Id.  Cooper  v.  Whitehouse,  6  C.  &  P.  545.  (35  Eng.  C.  L.  535.)  Non  as- 
sompait  to  inaebitatas  assmnpsit,  puts  in  issue  all  uie  facts  essentia]  to  establish  a 
pretent  dAtf  althou|^  in* case  of  a  medal  eoupt  it  would  be  otherwise.    1  Ch.  PI.  513. 

^  Broomfield  v.  Smith,  1  M.  &  W.  543.    T&ylor  «.  Hilaiy,  1  Gale^  84.    1  C.  M. 

6  R.  741.  Per  Parke,  B.,  in  Cousins  v.  Paddon,  §upra — overruling'  Edmunds  v. 
liairis,  3  Ad.  &  Ell.  414.  (39  Eng.  C.  L.  136.)  4  N.  &  M.  183.  Where  It  was 
heldf  tiiat  the  defendant  must  plead  specially  that  the  time  of  credit  had  not  elapsed. 

•  1  Ch.  PI.  513.  Neale  v,  M'Kenzie,  3  C.  M.  &;  R.  67.  Alexander  v.  Gardener, 
3  Dowl.  140.    Grounsell  v.  Lalmb,  1  M.  &  W.  353.  v 

^  Eliot  V.  Morgan,  7  C.  &  P.  334.    Coleridge. 

•  Per  Parke,  B.,  in  Pearson  v.  Skelton,  1  M.  &;  W.  504. 

'  Per  Lord  Denman  and  Patteson,  J.,  in  Gilbart  v.  Dale,  1  N.  &  P.  83. 

■  Shirley  v.  Jacobs,  3  Bing.  N.tC.  88.    (39  Enff.  C.  L.  366.)    Lidiard  v.  Boucher, 

7  C.  &  P.  1. 

^  WaddiioTe  v.  Bamett,  3  Bing.  N.  C.  538.  (39  Eng.  C.  L.  410.)  1  Hodges,  395. 
See  Pope  o.  Bigg,  9  B.  &  C.  345.  (17  Eng.  C.  L.  368.) 


give  in  evid^iee  another  contract  entered  ioto  between  the  par- 
ties, inconsistent  with  that  declared  upon;  or  show  that  there 
was  a  condition  to  be  performed  by  the  plaintiff,  which  he  neg-  , 
lected  to  perform.* 

Bat  in  assumiMsit  on  a  special  contract  the  defendant  cannot  No  comi- 
show  under  non  assumpsit,  that  there  was  no  consideration  for  deration. 
the  promise,  for  if  there  was  no  considerarion  the  contract  is 
void,  and  all  matters  which  show  the  transaction  to  be  void  or 
voidable  in  point  of  law,  must  be  specially  pleaded.^ 

It  has  been  decided  that  under  non  assumpsit  to  indebita"  Goods 
ius  assumpsit  for  goods  sold  and  delivered,  the  defendant  can-^eoid. 
Dot  show  that  the  goods  were  of  no  value."^  But  the  authority 
of  this  decision  is  very  questionable;  for  indebitatus  assumpsit 
alleges  an  existing  debt  from  which  a  promise  is  inferred,  and 
it  is  competent  to  the  defendant  under  non  assumpsit^  to  nega- 
tive those  facts  from  which  the  promise  is  implied.    He  may 
show,  that  he  was  not  indebted  ic  manner  alleged  in  the  decla-    ' 
ration;  he  may  show  that  the  goods  supplied  did  not  correspond 
with  the  contract;  and  if  he  establishes  that  fact,  he  will  be  lia-         ^ 
ble  only  on  a  quantum  valebant ^  axid  may  therefore  prove 
that  the  goods  were  of  no  value/ 

In  an  action  on  the  warranty  of  a  horse,  the  defendant  can- 
not under  non  assumpsit  show  that  the  horse  was  sound  at  the 
time  of  the  sale.® 

*If  a  contract  be  void  by  statute  or  otherwise,  such  defence    *129 
most  be  specially  pleaded.  Under  non  assumpsit  to  assumpsit,  It  cannot 
for  the  price  of  the  copyright  of  a  play  bargained  and  sold  to  he  object- 
the  defendant;  it  was  held,  that  the  defendsuit  could  not  object  ^  ^^^^ 
that  the  assignment  of  the  copyright  was  void,  as  not  being  hi  IZZt 
writing,  pursuant  to  die  S  Ann,  c>  19,  and  3  &  4  W.  IV,  c.  15;  that  the 
for  the  rules  expressly  require,  that  matters  which  show  the  contract 
transaction  to  be  voia  or  voidable  in  point  of  law,  shall  be  ^"^void» 
specially  pleaded.^    So  it  has  been  held  that,  under  this  plea,  pi^^^^^^ 
the  defendant  cannot  show  that  the  contract  was  void  by  the  had  not 
statute  of  &auds.fl^    So  in  assumpsit  for  demurrage  upon  an  complied 
agreement  in  the  nature  of  a  charter-party ;  it  was  held,  that  the  ^'^^  ^« 
defendant  could  not,  under  non  assumpsit,  object  that  the  '^^j^^^g 
plaintiflb  had  not  proved  their  compliance  with  the  provisions  ^ 
of  3  and  4  W.  IV,  c.  52,  s.  108,  which  required  them  to  give 
certain  notices,  and  obtain  certain  documents  previous  to  their 
unlading  the  goods.^ 

In  an  action  by  the  composer  of  music  against  the  vendee  of 

*  Moigan  V.  Pebier,  3  Bin?.  N.  C.  467.    3  Hodj2«8,  8. 

^  Pasfl^ger  v.  Brookes,  I  Hod.  123.    1  Bing.  N.  C.  587.     (27  Eng.  C.  L.  496.) 

'  Roffe^  V.  Smith,  6  C.  &;  P.  662.    (25  Enff.  C.  L.  585.)    Per  Lord  Denman. 

'  Coasins  v.  Paddon,  tupra.  •  Smith  v.  Parsons,  8  C.  &  P.  200.   Abinger. 

'Bamett  v,  Gloseop,  1  Hod.  94. 

f  Rom  V.  Hnmphreys,  sitt.  E.  T.  1835.  Coram  BoUand,  B.,  I  Ch.  PI.  515.  See 
Claoeey  v.  Pigott,  1  H.  &  W.  20.  4  N.  &;  M.  496.  2  Ad.  &  Ell.  473.  (29  £ng« 
C.  L.  147.) 

^  Aleock  «.  Taylor,  6  N  &  M.  296. 
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• 

the  copyright,  the  defendant  cannot  show  under  non  assump- 
sit that  the  plaintiff  was  hot  the  author;  or  that  he  had  no 
right  to  dispose  of  it;  or  that  there  was  no  transfer  of  the  copy- 
right by  deed." 
Unless  If,  however,  a  statute  requires  any  thing  to  be  proved  by  the 

the  statute  plaintiff  in  order  to  establish  his  case,  the  defendant  may  object, 
°^^  ^  under  non  assumpsit y  that  the  plaintiff  ha^  not  complied  with 
^^pl^  its  provisions;  as  the  apothecary  act,  55  Geo.  Ill,  c.  194,  s.  21, 
anoe  with  (amended  by  6  G.  IV,  c.  1 33,)  which  enacts,  "  that  no  apothe- 
ito  provi-  cary  shall  be  allowed  to  recover  any  charges  claimed  by  him 
sions  part  \^  ^  court  of  law,  unless  he  shall  ptove  on  the  trial,  that  he 
plaintiff's  ^^  ^^  practice  as  an  apothecary  prior  to,  or  on  the  1st  day  of 
case.         August,  1815,  or  that  he  has  obtained  a  certificate,  &c.'' 

Under  non  assumpsit ^  in  an  action  to  recover  the  amount 

of  an  apothecary^s  bill,  the  plaintiff  is  bound  to  prove  that  he 

is  an  apothecary  within  the  55  G«o.  III,c.  194,  s.  21.^    And  it 

makes  no  difference  in  tliat- respect,  that  the  defendant  has 

'  pleaded  a  tender  to  part  of  the  plaintiff's  demand.^ 

Under  a  non  assumpsit  to  a  count  for  work  and  labor,  the 
defendant  may  show  that  the  work  was  done  under  an  agree- 
ment that  the  plaintiff  should  receive  no  remuneration  for  his 
services,  if,  as  the  event  was,  they  should  prove  unsuccessful.^ 
In  assumpsit  on,  an  apothecary's  bill,  it  was  held,  that  the 
defendant  might  object  under  non  assumpsit  jthBt  the  plaintiff 
did  not  prove  his  quaUfication  as.above,  for  such  proof  is  a  con- 
dition precedent  to  the  plaintiff's  recovery,  and  by  the  statute 
made  part  of  his  case.    If  it  were  a  matter  for  the  defendant 
to  give  in  evidence  it  should  be  specially  pleaded.^    It  would 
seem,  that  upon  the  same  principle,  the  insufficiency  of  the 
stamp  might  be  objected  to  under  non  assumpsit,  when  a  writ- 
*130    ten  contract  must  be  proved:  *for  the  23  Geo.  Ill,  c  58,  s.  12, 
In8a£5i«r      enacts,  not  only  that  an  agreement,  unless  duly  stamped,  shall 
ciency  of  be  unavailable;  but  further, -that  it  shall  not  be  admissible  in 
stamp.       evidence;  so  that  the  plaintiff  cannot  prove  the  allegation,  that 

it  was  nmde  if  it  be  unstamped.' 
Attorney's      In  assumpsit  on  an  attorney's  bill,  it  seems  that  the  defend- 
bill.  ant  cannot,  under  non  assumpsit ^  object  that  the  plaintiff  has 

not  delivered  a  signed  bill,  &c.,  pursuant  to  the  2  Geo.  II,  c 
23,  s.  23,  the  wor&  of  which  are,  "  that  no  attorney  shall  com- 
mence  or  maintain  any  action  or  suit  for  the  recovery  of  fees, 
&c.,  until  the  expiration  of  a  month  after  he  shall  have  deliv- 
ered a  bilL"s    Where  the  plauitiff  sued  on  an  account  stated 

•  De  Pinna  r.  PolhUl,  8  C.  &  P.  78.    Tindal. 

^  Shearwood  v.  Hay,  3  H.  &  W.  349.    5  Ad.  &  Ell,  383. 

«  WUlis  V.  Langricige,  5  Add.  Sc  Ell.  383.    3  H.  &  W.  350. 

'  Hayselden  v.  Staf,  6  Not.  &  M.  669.  3  H.  &;  W.  304.    Hill  v.  Allen. 

•  Morgan  v.  Ruddock,  I  H.  &  W.  505.  '  I  Ch.  PI.  514. 

f  In  Moore  v.  Dent,  tried  at  the  Duiiiam  Assizes,  Parke,  B.,  decided  that  under 
non  anumjmt  an  attorney  need  not  prove  the  deliyery  of  a  bill.  Yet  when  this  case 
was  cited  in  the  Common  Pleas,  Park,  J.,  said  that  tiie  inclination  of  his  opinion  was 
the  oUier  way.  Burke  «.  Mordaont,  1  Hodges,  196,  fi.  See  Mooore  «.  Boulcott,  1 
Bing.  N.  C.  323.    (37  Eng.  C.  L.  404.)    5  M.  &  Scott,  183.    3  Dowl.  145. 
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on  the  5th  of  February,  the  balance  of  which  was  in  his  favor;  Account 
it  was  held,  that  under  nan  assumpHt  the  defendant  could  not  stated. 
gire  in  evidence  a  subsequent  account  stated  on  the  l^h  of 
March,  in  which  the  balance  was  against  the  plaintiff;  he  ought 
to  have  pleaded  payment  or  a  set-off.*  So  in  assumpsit  against 
a  carrier,  for  the  loss  of  a  parcel  above  the  value  of  lol,  the  Carrier, 
defendant  cannot  give  in  evidence  under  non  assumpsit j  the 
defence  given  by  the  carrier's  act,  that  the  value  of  the  articles 
had  not  been  declared  at  the  time  of  delivery.** 

In  assumpsit  against  a  common  carrier,  for  goods  which  he 
lost  through  ne^igence,  the  defendant  may  sh6w,  under  non 
assumpsit,  that  he  had  received  the  goods  on  an  express  con* 
dition  and  agreement,  that  the  plaintiff  should  accompany  his 
cart  and  protect  the  goods,  but  that  he  neglected  to  do  so;  for 
it  is  a  qualification  of  the  contract  declared  upon.® 

So  in  special  assumpsit  for  not  completing  the  sale  of  a  Faffing  at 
honse;  it  has  been  held  that  the  defendaiit  cannot  show  under  auctions. 
non  assumpsit  that  the  sale  was  void  on  account  of  puffing.' 
So  in  assumpsit  on  an  attorney's  bill  of  costs,  it  cannot  be  ob- 
jected under  non  assumpsit,  that  the  costs  were  incurred  in  Illegal  a- 
preparing  and  per&rmfaig  agreements  which  had  been  declared  greement. 
illegal;  ibr  the  rule  requires  that  the  illegality  should  be  plead- 
ed, and  there  is  no  distinction  between  cases  where  the  illegal- 
ity arises  on  the  agreement  which  is  the  subject  of  the  suit, 
and  where  the  claim  is  for  illegal  services,  and  from  which 
therefore  no  *contract  to  pay  for  them  could  be  inferred.*    So,    *131 
if  it  be  objected  to  a  contract  that  it  was  made  on  a  Sunday,  Sunday. 
and  therefore  void,  it  must  be  specially  pleaded.^     Under  non 
assumpsit  to  assumpsit  for  goods  sold;  the  defendant  cannot  Collateral 
show  that  after  the  goods  were  sold  and  delivered  a  bond  was  matter, 
entered  into,  to  alter  the  situation  of  the  parties,  by  merging 
the  simple  contract  in  the  specialty  ;ff  nor  can  he  show  that  there 
vas  a  false  representation  respecting  the  quality  of  the  goods.^ 

Assumpsit  against  a  husband  for  board  and  lodging  furnished  In  an  ac- 
to  his  wife,  plea  non  assumpsit.    An  arbitrator,  to  whom  the  tion 
cause  was  referred,  admitted  evidence  of  the  wife's  adultery,  ?^"*S* 
and  decided  for  the  defendant.    On  a  motion  to  set  aside  the  f^  neoes- 
award,  on  the  ground  of  evidence  of  adultery  having  been  im-  sariessup- 
pioperly  admitted  imder  non  assumpsit,  it  was  not  denied  by  plied  to 
counsel  that  the  evidence  was  inadmissible,  and  Tyndal,  C.  J.,  ^"^®' 
said, «  put  it  as  you  please,  it  is  only  that  an  inadmissible  wit-  ^^^^ 
QBss  has  been  called.    His  admissibility  was  a  question  of  law. 


'Fidgett*.  Penny,  I  C.  M.  &  R.  108.    4  Tyr.  660. 
^  Blind  V.  Dale,  3  Mees.  &  Wels.  775. 

]  Syma  9.  Chaplin,  I  N.  &  P.  139.    See  Owen  v.  Burnet,  3  C.  &  M.  35$,  pott. 
Iceley  t.  Grew,  6  C.  &  P.  671.     (35  Eng.  C.  L.  590.) 
'Potts 9.  Sparrow,  1  Bing.  N.  C.  594.     (37  Eng.  C.  L.  503.)     1  Hod.  135. 
'Peate  o.  Dickens,  1  C.  M.  &  R.  433. 

'Per Tyndal,  C.  J.,  in  Weston  9.  Foster,  3  Bing.  N.  C.  700.  (39  Eng.  C.  L.  461,) 
^Woo4onse  v.  Swift,  7  C.  &  P.  316. 
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of  adulte-  which  has  been  decided  by  the  arbitrator;  you  must  take  his 
ry  may  be  law  for  better  and  worse."* 

ffiTen  an-  Though  the  court  and  counsel  seemed  to  consider  that  the 
s^wdu^  evidence  was  improperly  received  in  this  case,  it  is,  notwith- 
standing, submitted  that  it  is  not  quite  dear  that  evidence  of 
adultery  is  not  admissible  under  non  assumpsit  in  such  action; 
for  the  promise  alleged  in  the  declaration  is  implied  from  the 
husband's  liability  to  support  his  wife.  If  she  has  committed 
adultery  he  ceases  to  be  liable.  Under  non  assumpsit  he  may 
negative  those  facts  from  which  the  promise  is  implied;  that  is, 
he  may  show  that  he  was  not  liable  to  support  his  wife  in  con- 
sequence of  her  having  committed  adultery. 

It  would  seem  that  non  assumpsit  may  put  the  considera- 
tion in  issue,  even  where  there  is  an  express  promise;  for  it 
puts  the  contract  in  issue,  and  the  consideration  is  an  essential 
part  of  the  contract 
In  an  action  on  an  undertaking  not  to  pirate  the  plaintiflTs 
*  1 32    ^inventions  signed  by  the  defendants  piusuant  to  an  award ;  the 
defendants  pleaded  non  assumpsit.    There  being  no  evidence 
QMBre  if    to  connect  the  undertaking  wiA  the  previous  transaction,  or  to 
the  ^1181-  show  that  the  defendants  had  submitted  to  the  arbitration,  or 
»t  Usue  "  ^  ^*®^  woxds,  to  connect  tilie  promise  with  the  consideration 
under  non  alleged  in  the  decU^tion;  on  a  motion  to  set  the  verdict  for  the 
assompsit  plaintiff  aside  and  enter  a  nonsuit,  it  was  contended  that  the 
plaintiff  should  have  proved  not  only  the  promise  set  out,  but 
also  that  the  promise  was  made  on  the  consideration  alleged; 
for  fion  assumpsit  puts  in  issue,  the  manner  and  form  of  the 
promise,  as  well  as  the  promise  itself,  and  the  manner  and  form 
.  of  a  promise  includes  the  consideration;  but  the  court  refrained 
from  expressing  any  opinion  on  that  point    Tyndal,  C.  J.,  in 
delivering  the  judgment  of  the  court  said,  '^  without  giving  any 
opinion  whatever  on  that  abstract  question,  we  think  the  ob- 
jection cannot  in  any  event  be  allowed  in  this  case;  first,  be- 
cause the  objection  was  not  taken  at  the  trial,  which  if  taken 
at  that  time  might  be  removed  by  further  evidence ;  and  second- 
ly, because  we  see  no  other  state  of  facts  different  from  those 
alleged.in  the  declaration  to  which  the  promise  can  by  possibi- 
lity apply.** 


SECTION  XVI. 

ACCORD  AND  SATISFACTION. 


An  accord  and  satisfaction  might  formerly  have  been  given 
in  evidence  under  the  general  issue;  but  since  the  general  rules 

•  Symes  «.  GoodfeUow,  3  Bing.  N.  C.  533.    (29  Eng.  C.  L.  408.) 

^  Stuart  V.  Nicholson,  3  Bing.  N.  C.  113.   See  Gilbart  e.  Dale,  1  N.  &  P.  anie,  188* 
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H.  T.  4  W.  IV,  it  must  be  pleaded  specially.    A  mere  accord  Payment 
\irithoat  satisfaction  is  not  sufficient,*  and  the  satisfaction  must  of  a  small* 
appear  to  the  court  to  be  reasonable.    Payment  of  a  smaller  ®'  ■°™  *• 
sum  cannot  be  pleaded  in  satisfaction  of  a  greater,  where  the  ^^^te  wt- 
debt  is  liquidated,  but  it  is  otherwise  in  case  of  an  unliquidated  igfaction 
debt^    Therefore,  where  the  defendant  pleaded  that  he  had  foragreat- 
given  bis  promissory  note  for  5/.  in  satisfaction  of  a  debt  of  ^^- 
15/.,  *and  that  the  plaintiff  received  it  in  satisfaction,  the  court      ^^^ 
held,  that  the  plea  was  not  good;  for  it  was  not  sufficient  that 
the  plaintiff  s^eed  to  receive  it  in  satisfaction  of  the  debt,  it 
should  appear  to  the  court  to  be  a  reasonable  satisfaction.*  So 
where  the  defendant  compounded  with  his  creditors,  including 
the  plaintiff  at  7^.  in  the  pound,  and  promised  to  pay  them  the 
residue  of  the  debt  when  he  should  be  of  ability  to  do  so,  which 
he  was  proved  to  have  been  before  action  brought,  and  the 
plaintiff  gave  him  a  receipt  for  the  composition  of  7s.  acknow- 
ledging it  to  be  in  full  of  all  demands;  the  court  held,  that  the 
defendant  was  liable  to  pay  the  residue,  as  there  was  no  con- 
sideration for  the  relinquishment  of  it;  an  acceptance  of  part, 
could  not  operate  as  an  extinguishment  of  the  whole  of  the 
debt;  unless  there  was  something  collateral  to  show  the  pos- 
sibility of  a  benefit  to  the  party  relinquishing  his  further  daim, 
the  agreement  was  nudum  pactum.\\) 

Bat  an  agreement  to  accept  a.lesser  sum,  with  the  security  An  agree* 
of  a  third  person  for  the  payment  of  it,  will  be  binding  on  the  ment  to 
creditor.(2)    As  where  a  debtor  by  an  agreement,  not  under  accept  a 
seal,  engaged  to  pay  his  creditors  20/.  per  cent,  which  they  jj^'^a^ 
agreed  to  receive  in  satisfaction  of  their  several  demands,  in  8e«imty   C 
consideration  that  half  of  the  composition  should  be  secured  forthe  le- 
by  the  acceptance  of  a  third,  person:  held,  that  such  agree-  sidne,  is 
ment  was  binding  on  the  creditors,  and  that  the  plaintiff,  who,  ^'^ffi®^®"** 
as  a  creditor  had  received  such  security  and  had  been  paid  the 
amount,  could  not  sue  the  debtor  for  the  residue.^ 

An  agreement  to  give  time  for  the  payment  and  to  take  the 
debtor's  promissory  notes  for  the  amount,  deprives  the  credi- 
tors of  a  right  of  suing  on  the  original  cause  of  action,  unless 
they  can  show  that  the  agreement  had  been  broken  on  the  part 
of  the  debtor.*'  But  where  the  plaintiff  agreed  with  the  de- 
fendant and  the  rest  of  the  defendant's  creditors  to  take  a  com- 
position, to  be  secured  by  promissory  notes  to  be  given  by 
the  defendant,  payable  on  certain  days,  and  that  the  defendant 

*  Hea&eote  «.  Crookshanks,  3  T.  R.  24. 

^  Per  Parke,  J.,  in  Wilkinson  «.  Byers,  1  Ad.  &;  Ell.  113.    (38  Eng.  C.  L.  51.) 
« Cumber  v.  Wane,  Stia.  436.  ^  Fitch  v,  Sutton,  5  East,  230. 

*  Steinman  v.  Magnus,  1 1  East,  390.    See  what  Holrojd,  J.,  says  in  Levis  «•  Jones, 
4  B.  &  C.  613.     (10  Eng.  C.  L.  396.) 

'Boothby  V.  Snowden,  3  Camp.  176. 

(1)  (So  the  mere  acceptance  of  a  dividend  under  a  Toluntary  assignment  is  no  bar.    AlUn 
'  limneU,  14  Wend.  100.) 

(2)  (5ool&  T.  amiih,  3  Wend.  66.    KtOogg  ▼.  Richards,  14  Wend.  116.) 
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should  assign  to  the  creditors  certain  debts,  upon  which  th€)i 
should  execute  a  general  release,  and  the  assignment  was  exe- 
*134  cuted,  and  all  the  creditors  *except  the  plaintiff  received  theij 
composition,  and  executed  a  release:  held,  that  though  the 
plaintiff  might  have  received  his  promissory  notes  if  he  had 
applied  for  them,  he  was  not  precluded  by  the  agreement  from 
suing  on  the  original  demand.  Lord  Ellenborough,  C.  J.: 
<<  The  rule  is,  that  a  person  to  be  dischaj^d  is  bound  to  do 
the  act  which  is  to  discharge  him,  and  not  the  other  party. 
If  the  defendant  had  offered  the  notes  at  the  time  of  the  action 
brought,  it  might  have  been  a  ground  for  staying  the  pro- 
ceedings."* 

But  if  the  debtor  performs  his  part,  and  if  it  be  the  creditor's 
own  fault  that  the  agreement  is  not  executed,  he  is  precluded 
from  resorting  to  the  original  contract 
Accord  As  where  creditors  agreed  to  take  a.  composition  to  be  se- 

and  tender  cured  partly  by  the  acceptances  of  a  third  person,  and  partly 
^J^^^,  by  the  notes  olf  the  debtor,  and  to  execute  a  composition  deed 
Boffic^nt.  ^n^i^^S  ^  clause  of  release;  it  was  held,  that  the  debtor 
could  not  be  sued  for  the  original  debt  due  to  a  creditor,  who 
had  promised  to  come  in  under  the  agreement,  to  whom  the 
acceptances  and  notes  were  regularly  tendered,  and  who  re- 
fused to  execute  the  composition  deed  after  it  had  been  exe- 
cuted by  all  the  other  creditors;  for  though  accord  is  no  bar 
without  satisfaction,  yet  a  party  is  not  to  be  permitted  to  say, 
there  is  no  satisfaction,  to  whom  satisfaction  has  been  tendered 
according  to  the  terms  of  the  accord.^ 
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1. — Infancy  J  hoto  pleadable,"]  Infancy  might  formerly  have 
been  given  in  evidence  under  the  general  issue,  but  by  the 
new  rules  it  must  now  be  pleaded  specially.  The  proof  of  a 
plea  of  infancy  lies  upon  the  defendant*^ 
135  *In  an  action  against  an  infant,  he  should  appear  by  guar- 
dian, or  prockein  ami;  if  he  appears  in  person,  or  by  attorney, 


•  Cranley  v.  Hillary,  3  M.  &  S.  120.    Oughton  o.  Trotter,  3  Nev.  &  M.  71. 
Enff.  C.  L.  353.)    S.  P. 
MBradley  v.  Gregory,  2  Camp.  383. 
« Jeune  v.  Ward,  3  Stark.  338.    (3  Eng.  0.  L.  367.) 
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it  will  be  error,  of  which  he  may  avail  himself  if  judgment  be  Infant 
against  him.*(l)    And  if  the  plaintiff  enter  an  appearance  for  should  ap- 
hun  by  attorney,  it  is  irregular,  and  all  the  subsequent  pro-  P^^I^J 
^  may^  set  asidi;  even  afterawrit  of  l^uiry  Ixe- g^ 
cuted.    And  a  motion  to  setaside  80ch  proceedings  maybeSST^ 
made  by  an  attorney,  or  the  m&nt's  father;  provided  it  appear 
to  be  with  the  consent  of  the  infant.^    But  if  judgment  be 
gi?en  in  favor  of  an  infietnt  defendant,  as  if  the  plaintiff  be 
noQsuited,  the  latt^  cannot  avail  himself  of  the  infant's  appear- 
ing by  attorney  as  a  ground  of  error,  for  it  would  operate  to 
the  prejudice  of  the  infant®    A  special  admission  ofproehein 
ami,  or  guardian,  to  prosecute  or  defend  for  an  infant,  shall 
not  be  deemed  an  authority  to  prosecute  or  defend  in  any  but 
the  particular  action  or  actions  specified.^ 

Contracts  entered  into  by  a  person  within  the  age  of  twenty 
one  years,  are  not  binding,  unless  they  be  for  the  supply  of  ne- 
cessaries, or  unless  he  has  confirmed  them  after  he  has  attained 
that  age. 

2.  Wikat  are  necessaries.']  The  term  <<  necessaries''  is  not  to  Necessa^ 

he  confined  to  such  things  as  are  essential  to  the  infant's  per-  ^^  \^  & 
sonal  support;  but  it  is  a  relative  fiwrt  to  be  governed  by  the  ^^^^^ 
iHnk,  station,  and  circumstances  of  the  infiint®    Therefore,  a  ^^ 
iirery  for  the  servant  of  an  infant,  who  was  a  captain  in  the 
^nny,  was  *held  to  be  necessaries,  for  which  he  was  liable:    *136 
but  he  was  considered  not  to  be  responsible  for  cockades  sup- 
plied for  some  of  the  soldiers  belonging  to  his  company/    A 
stanhope  is  not  a  necessary  for  an  iiifant  who  sold  out  a  com- 
fnissioQ  which  he  held  in  the  army,  by  reason  of  his  not  hav- 
ing a  sufficient  fortune  to  hold  it.<^ 


*  Castledine  v.  Miindy,  4  B.  &  Ad.  90.  (24  Engr.  C.  L.  30,)  1  N.  &  M.  635. 
Beyen  v.  Cheshire,  3  Dowl.  70.  Hindmarsh  v.  Chandler,  7  Taunt.  488.  (11  Eng. 
C.  L.  183.)  1  Moore,  250.  Paget  v.  Thompson,  3  Bing.  609.  (13  Eng.  C.  L.  69.) 
H  Moore,  504. 

"  Nunn  «.  Curtis,  4  Dowl.  729. 

*  Biid  V.  Pero,  5  B.  &  A.  418.    (7  Eng.  C.  L.  153.\ 

'  Reg.  Gen.1S.  T.  2  W.  IV.  Common  bail  cannot  oe  filed  for  an  infant  under  the 
^tQte,  eyen  though  he  be  sued  jointly  with  others.  Blirii  r.  Munster,  1  Tidd's 
IWice,  95.  Where  a  party  becomes  the  guardian  on  record  of  an  in&nt,  he  is  liable 
^  pay  the  attorney's  bill,  though  he  did  not  interfere^in  the  conduct  of  the  cause,  nor 
*u  m  any  way  interested  in  the  event.  Mamell  v.  Pickmore,  2  Esp.  473.  See 
ETana  v,  Dayis,  1  C.  &  J.  460.  1  Tyr.  345.  If  money  be  paid  into  ccurt  where 
^  b  a  plea  of  infancy,  the  defendant  may  still  avail  himself  of  his  infancy.  Hitch- 
^k  V,  Tyson,  2  Esp.  481,  n.  a. 

*  Per  Lord  Kenyon,  C.  J.,  in  Ford  v.  Fothergill,  1  Esp.  212.  Hands  v,  Slaney,  8 
T.  R.  578.    Com.  Dig.  Infimt,  B.  5. 

'Hands  v,  Slaney,  8  T.  R.  678. 

'  Charters  «.  Bayntun,  7  C.  &  P.  52.    The  word  necessaries  is  a  term  of  a  wide 
1^  accommodating  meaning,  it  has  been  held  to  include  not  only  food  and  clothin|r, 
'^*so  the  costs  of  education  and  instruction.     Per  Tyndal^  C.  J.,  in  Lowe  v.  Gnf- 
1  Hodges,  31.    The  question  of  necessaries  must  ever  have  respect  to  the  sta- 

(1)  {7U  PeopU  V.  New  York  Common  PUa$i  11  Wend.  164.) 
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Od  what       An  in£&nt  is  liable,  on  arriving  at  fuU  age,  for  a  reasonable 
contracts   fine  assessed  during  infisincy,  in  respect  of  a  copyhold  estate 
^r'*hi°*    which  has  descended  to  him.*    So  necessaries  for  an  infant's 
"   *  ®*    wife  are  necessaries  for  him;  but  if  provided  only  in  order  for 
the  marriage,  he  is  not  chargeable,  though  she  use  them.^    So 
a  contract  entered  into  by  an  in&nt,  for  the  nursing  of  his  law- 
ful child,  is  binding.""    So  an  infant  is  liable  for  money  paid 
to  release  him  from  custody  in  executtofij  without  showing 
that  the  original  debt  was  for  necessaries;  aliier  if  he  were  in 
custody  only  on  mesne  process,  when  the  party  paid  the  debt 
for  hinL^    A  promise  by  a  child  of  fourteen  years  of  age  to  pay 
a  reasonable  sum  for  board,  lodging  and  schooUng,  is  binding 
on  him.*^ 
What  axe      An  infant  is  not  liable  on  the  warranty  of  a  horse,'  nor  on  a 
not  necee- bill  of  exchange,  though  given  for  necessaries,K(l)  nor  for 
sanes.       money  lent,  though  laid  out  in  necessaries?;^  nor  upon  an  ac- 
count stated,  even  though  it  appears  to  be  for  necessaries.'    A 
*137    lieutenant  *in  the  royal  navy,  under  the  age  of  twenty-one, 
was  held  not  to  be  responsible  for  the  price  of  a  chronometer 
supplied  to  him  at  a  time  when  he  was  not  in  conunission, 
there  being  no  evidence  that  it  was  essential  that  he  should 
have  such  an  articled    It  is  incumbent  on  a  tradesman,  before 
he  trusts  an  in^t  with  what  may  appear  necessaries,  to  in- 
quire whether  he  is  provided  by  his  friends^    For  if  proper 
clothes  are  supplied  to  an  infant  by  his  father,  any  others  fur- 
nished in  addition  cannot  be  considered  necessaries.'  The  edu- 
cation of  an  in&nt,  when  placed  at  a  school  by  his  parents,  is 
not  deemed  a  necesssEiry  to  charge  him,  for  it  shall  be  implied 
that  credit  was  given  to  his  parents  only."" 
If  a  trades-     An  infant,  living  under  the  roof  of  his  parent,  who  provides 
manteusts  every  thing  which  in  his  judgment  appears  to  be  proper,  can- 
^  infant  ^^^  ^j^j^  himself  to  a  stranger,  even  for  such  articles  as  might, 
under  other  circumstances,  be  deemed  necessaries.''    A  tailor 

tion  in  life  of  the  individual,  and  is  a  matter  entirely  for  the  oonsideraticm  of  the  jarj. 
Per  Park,  J.,  ib. 

*  Evelyn  v.  Chichester,  3  Burr.  1717.    See  Kirton  v.  Elliott,  3  Buls.  69. 
»•  Turner  v.  Tresby,  1  Stra.  168  B.  N.  P.  165. 

«  B.  N.  P.  165.  ^  Clarke  v.  Leslie,  6  Esp.  38. 

•  Sir  W.  Jones,  183.  Palmer,  538.  An  infant  may  bind  himself  for  his  teaching 
and  instruction,  whereby  he  may  profit  himself  afterwards.    Co.  Lit.  173,  a. 

'  Howlet  V.  Haawell,  4  Campb.  118. 

K  Williams  v.  Watts,  1  Campb.  553.    Charters  v,  Bayntan,  7  C.  &  P.  53. 

^  Darby  o.  Boucher,  1  8alk.  379. 

1  Ingledew  v.  Douglass,  3  Stark.  36.  (3  Eng.  C.  L«  333.)  Trueman  «.  Hurst,  1 T. 
R.  43. 

i  Berolles  v.  Ramsay,  Holt,  77.    (3  Eng.  C.  L.  33.) 

k  Ford  ».  Fothergill,  Peake,  339. 

I  Cook  V.  Denton,  3  C.  &  P.  114.  (14  Eng.  C.  L.  333.)  Story  v.  Pery,  4  C.  & 
P.  636.    (19  Eng.  C.  L.  508.) 

■  See  note  6,  supra,    Duncomb  v,  Tickridge,  Alle3me,  94. 

"  Per  Gould,  J.,  Bainbridge  v,  Pickering,  3  Bl.  1335,  and  per  Bay  ley,  J.,  Borrin- 
sale  V.  Greville,  Sel.  N.  P.  139. 

(1)  (An  infant  may  bind  himaolf  by  an  cxpresa  contract  for  necessaries,  if  the  form  of  the 
contract  it  auch,  that  the  consideration  may  be  inquired  into.  Stone  ▼.  Denmwn^  13  Pick.  1.) 
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/ 
iriio  sopidies  an  io&nt  with  clothes  cannot  recover  for  more  corei  only 
than  are  necessary  in  the  then  actual  state  of  his  wardrobe,  for  neces- 
and  if  the  in&nt  has  ordered  clothes  from  other  tailors,  evidence  ^^nes. 
of  that  &ct  is  admissible  to  i^ow  the  state  of  his  wardrobe.* 

Where  an  in&nt  has  an  allowance  made  to  him  by  his  guar- 
dians for  his  sopporty  a  tradesman  is  not  entitled  to  be  paid  for 
articles  supplied  to  the  infant  on  credit,  unless  he  can  make  out 
that,  having  regard  to  the  in&nt's  circumstances  and  station, 
(which  he  is  bound  to  inquire  iato,)  the  articles  were  neces- 
8arie8.^(l) 

Where  in  assumpsit  Against  executors  for  necessaries  sup-  Ab  infant 
plied  to  the  testator,  who  was  an  infant,  it  appeared  that  the  is  not  liar 
testator  held  a  commission  in  the  army,  and  that  he  had  an  ^'®  ^^.  ^^ 
income  of  500/.  a  year;  Lord  Abinger  told  the  jury  that  if  ^^j]^ 
they  considered  the  income  sufficient  to  pay  for  necessaries,  on  credit, 
the  in&nt  was  not  liable  for  goods  suppUed  on  credit  Verdict  if  he  has 
for  the  defendant®  *he  means 

Akhough  aaJn^t  «»tering  into  partawship  with  other  per-  ^^f^l, 
sons  18  not  responsible  for  the  debts  contracted  durmg  his  m-  j^^f 
&nc7,  while  he  is  so  a  partner,  yet  he  may  by  law  be  a  partner  infant 
and  be  ^titled  to  all  the  b^iefits  resulting  from  the  partner-  partner, 
ship,  though  he  will  not  be  liable  for  the  losses,  if  he  chooses 
to  take  advantage  of  his  infancy.^ 

*S.'^S^lieatiofL]  To  a  plea  of  infancy,  the  plaintiff  may    *138 
reply  that  the  goods  were  necessaries,  and  suitable  to  his  sta- 
tion in  life.®    But  it  should  appear  in  the  replication  that  they 
vere  necessaries  for  the  infant    Where  to  assumpsit  for  a  far- 
rier's bin  the  defendant  pleaded  infancy,  and  the  plaintiff  re- 
phed  that  the  work  was  done  necessarily  for  the  horses  of  the 
defendant,  it  was  held  ill;  for  though  the  work  might  be  neces- 
sary for  the  horses,  non  constat  that  the  horses  were  necessary 
for  the  in&nt;  it  ought  to  have  been  a  general  replication  of 
necessaries,'  or  that  the  defendant  ratified  the  contract  after  he  Ratifica- 
became  of  age,  and  before  action  brought^    Evidence  of  a  tion  after 
promise  made  after  the  commencement  of  the  action,  will  not  ^^^  *?®' 
support  such  a  replication.^ 

The  confirmation  of  such  a  contract,  must,  however,  be  vo-  The  ratifi- 
Imitary,and  the  promise  must  be  given  with  a  knowle^e  that  cation 
he  then  stood  discharged  by  law.    Where  an  infant,  ucSer  the  J^J™^°" 
tenror  of  an  arrest,  had  a  promise  extorted  from  him,  or  where      ^' 

*  Bnrgfaait «.  AnipBistein,  6  C.  &  P.  690.    (25  Eng.  C.  L.  600.) 
^  Mortaia  v.  JHall,  6  Simon,  465. 

<  Bi^hart  v.  Hall,  Coram  Lord  Abinger,  C.  B.,  Sitt.  after  T.  T.  1837,  rule  for 
Bewtrid  ffranted. 
'  Per  Holroyd,  J.,  Goode  v.  HarrisolS,  5  B.  &  A.  159.    (7  Eng.  C.  L.  54.) 
'Tmeman  v,  Hnrst,  1  T.  R.  40.  '  Clowes  v.  Brooke,  2  Stra.  1101. 

I  Thornton  «.  mingworth,  3  B.  &  C.  834.    (9  Eng.  C.  L.  256.) 

(1)  (An  in6uit  cannot  bind  himaelf  ibr  necossariea,  when  he  haf  a  guardian  or  parent  to 
npplj  his  wants.     QuHJktie  ¥.  JVtfrpfty,  4  Watts,  60.) 

Vol.  L- 


138  ASSUMPSIT.  [chap.  I. 

it  was  given  in  ignorance  of  the  protection  which  the  law 
afforded  him,  such  promise  would  not  be  binding.' 

The  promise  confirming  the  contract  must  be  express;  a  bare 
acknowledgment  of  the  debt  by  the  payment  of  a  sum  on  ac- 
And  in      count  of  it,  will  not  be  sufficient,**  audit  must  be  in  writing, 
^^ting.     signed  by  the  party  to  be  charged  therewith.*    Where  the 
plaintiff  replies. a  ratification  of  the  contract,  &c.,  it  will  be 
sufficient  for  him  to  prove  the  promise  in  the  first  instance,  and 
the  defendant  must  prove  his  infancy,  if  he  means  to  take  ad- 
vantage of  it,  as  it  is  a  fact  which  rests  within  his  own  know- 
ledge, and  it  is  to  be  presumed  that  when  a  man  contracts  he 
is  of  proper  age  to  contract,  until  the  contrary  be  shown."^ 
Notice  of      In  case  of  a  continuing  contract,  voidable  only  by  an  infant 
disaffirm-  ♦on  coming  of  age,  the  infant  is  bound  to  give  notice  of  disaf- 
*"^te»ct     ^^'^^'^^  of  such  contract  in  reasonable  time,  and  where  he  did 
^r  age.  ^^^  S^^^  ^^'^^  notice  within  four  months  after  his  attaining  his 
*139'  majority,  it  was  considered  not  to  be  within  a  reasonable  time; 
but  the  opposite  party  may  dispense  with  notice  of  such  dis- 
affirmance, and  it  may  be  a  question  for  the  jury  whether  their 
conduct  implied  a  dispensation  with  formal  notice.^(l) 

Where  an  infant  held  himself  out  as  in  partnership  with  J, 
&,  and  continued  to  act  as  such  till  within  a  short  period  of  his 
coming  of  age,  but  there,  was  no  proof  of  his  doing  any  act  as 
a  partner  after  twenty-one;  held,  that  it  was  his  duty  to  notify 
his  disaffirmance  of  the  partnership  on  arriving  at  twenty-one, 
and  as  he  had  neglected  to  do  so,  that  he  was  responsible  to 
persons  who  had  trusted  J.  S.  with  goods  subsequent  to  the 
infant's  attaining  twenty-one,  on  the  credit  of  the  partnership; 
for,  per  Abbott,  C.  J.,  ^<  If  once  a  person  holds  himself  out  as 
being  a  partner,  till  he  gives  notice  that  he  has  ceasied  to  be  so, 
those  who  deal  with  the  firm  upon  the  faith  of  the  supposed 
partnership,  may  consider  him  as  such,  and  he  is  bound  by  that 
representation.^ 

Contracts      4. — Trade.']  In  the  case  of  an  infant,  a  contract  made  for 
for  the      goods  for  the  purposes  of  trade  is  absolutely  void  and  not 

*  Per  Lord  Alvanley,  Harmer  v.  Killing,  5  Esp.  103. 

b  Thrupp  r.  Fielder,  2  Esp.  628.  ' «  9  Geo  IV,  c.  14,  s.  5. 

'  Borthwick  r.  Carruthers,  1  'f .  R.  648.  Infancy  may  be  proved  by  calling  any 
party  wbo  can  speak  to  his  birth,  or  by  declarations  of  deceased  members  of  his  family. 
The  register  of  his  birth,  with  proof  of  his  identity,  is  good  evidence.  Leader  v.  Barry, 
1  Esp.  354.  But  the  reffister  of  his  baptism  is  not  of  itself  sufficient.  Wilson  v. 
Law,  3  Stark.  63.  (14  Eng.  C.  L.  163.)  Nor  is  a  register  of  the  christening.  R. 
V.  North  Petherton,  6  B.  &  G.  508.    (11  Eng.  C.  L.  290.) 

•  Holmes  v.  Blogg,  8  Taunt.  40.    (4  Enff.  C.  L.  10.) 

f  Goode  V.  Harrison,  5  B.  &  A.  147.  (7  Eng.  G.  L.  49.)  If  an  infant  make  a  lease 
rendering  rent,  it  is  at  all  events  only  voidable;  and  if  he  accept  rent  at  full  affe,  with- 
out dissent,  he  cannot  afterwards  avoid  the  demise.  Ashfield  tr.  Ashfield,  Sir  Wm. 
Jones,  157.    Chitty  on  Gon.  125. 

(1)  (In  what  cases  the  contracts  of  infants  are  void,  and  when  tbey  are  voidable  only.  See 
Fridge  v.  Tke  SUiU,3  Gill  and  Johns.  103.  Fonda  t.  Van  Home,  18  Wend.  631.  Dairymple 
¥.  Lamb,  3  Wend.  479. 
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voidable  only;  the  law  considers  it  against  good  policy  that  he  parpos^  of 
should  be  allowed  to  bind  himself  by  such  contracts.*  trade. 

Assumpsit  for  work  and  labor;  plea,  infancy.  It  appeared 
that  the  plaintiff  was  a  writing  painter,  and  the  defendant  a 
painter  and  glazier;  and  the  work  done  by  the  plaintiff  was 
painting  and  gilding  letters  for  the  defendant's  customers;  held, 
by  Loid  £enyon,  C.  J.,  that  the  action  was  aot  maintainable; 
for  as  the  law  did  not  aUow  an  infant  to  trade,  an  action  *  would  *140 
not  lie  against  him  for  work  done  in  course  of  it.^  On  the 
same  principle,  where  an  infant  deposited  a  sum  of  money, 
under  an  agreement  that  he  would  become  a  partner  with  the 
defendant  in  trade,  on  a  future  day,  and  that  in  case  he  failed 
to  fulfil  the  agreement,  the  sum  in  question  should  be  forfeited 
to  the  defendant;  it  was  held,  that,  having  repudiated  the  con- 
tract, by  refusing  to  become  a  partner  at  the  prescribed  period, 
he  might  recover  back  the  deposit,  in  an  action  for  money  had 
and  received.* 

Where  an  infant  rented  a  house,  and  exercised  his  calling 
therein  as  a  barber;  held,  that  it  was  properly  left  to  the  jury 
to  decide  whether  it  came  within  the  term  ^'  necessaries;" 
ifmbkf  that  there  is  no  distinction  between  a  trade  carried 
on  by  a  minor  and  his  occupation  in  a  manual  employment, 
and  that  he  is  not  liable  for  the  rent  of  a  house  taken  for  either 
purpose.* 

It  is  laid  down  as  a  general  principle,  that  if  an  agreement  Contracts 
be  for  the  benefit  of  an  infant  at  the  time,  it  shall  bind  him.®  ( 1 )  ^*^^  ^®  ^®" 
Where  the  defendant  agreed  to  sell  to  the  plaintiff  (an  infant)  ^^^  "* 
a  certain  quantity  of  potatoes,  and  the  plaintiff  paid  40/.  under  ^ 

>Per  Bayley,  J.,  Thoroton  o.  IHingworth^  d  B.  &  C.  826.  (9  Eng.  C.  L.  356.) 
See  also  Lowe  v.  Griffiths,  1  Hod.  30.  Whywall  v.  Champion,  Stra.  1083.  Whit- 
tingham  v.  Hill,  Cro.  Jac.  494. 

^  Dilk  V,  Keighley,  2  Esp.  480.  As  an  infant  cannot  trade,  he  cannot  become  a 
bankrapt.  O'Brien  v.  Carrie,  5  C.  &  P.  283.  (14  Eng.  C.  L.  307.)  Ex  parte 
Monle,  4  Yes.  603.  A  fiat  in  bankruptcy  against  him  is  void,  and  not  merely  voida^ 
bie.  Belton  v.  Hodeea,  9  Bin^.  365.  (23  Eng.  C.  L.  309.}  But  if  an  inlant  makes 
nae  of  goods  supplied  to  him  in  trade  as  necessaries  for  his  family,  he  is  liable  for  the 
amoont  Turbenrille  v.  Whitehouse,  1  C.  &  P.  94.  (11  Eng.  C.  L.  326.)  12  Price, 
692,S.  C.  ■ 

'  Corpe  V.  Overton,  10  Bing.  252.  .  (25  Eng.  C.  L.  121.)  Yet  see  Wilson  v, 
Keaise,  Peake,  Add.  Cas.  196,  where  Lord  Kenyon  held  that  an  infant  could  not  re- 
eorer  back  a  deposit  on  an  aflnreement  to  purchase  a  public-house,  upon  his  refusal  to 
<^<m)p]ete  the  agreement;  and  in  Drory  v.  Drury,  Wilmot's  Notes,  177,  Lord  Mans- 
field aaid,  ^at  '*  if  an  infant  pay  money  with  his  own  hand,  without  a  Taluable  con- 
aderation  for  it,  he  cannoK  eet  it  back  again."  This  decision  was  cited  with  appro- 
bation by  Gibbs,  C.  J.,  in  Holmes  v.  Blogg,  8  Taunt.  508.     (4  Eng.  C.  L.  190.) 

'  Lowe  V.  Griffiths,  1  Hodges,  30. 

'  Per  Lord  Mansfield,  in  Drury  v.  Drury;  recognised  by  BuUer,  J.,  in  Maddon  «. 
White,  2  T.  R.  161,  who  says  that  all  the  modem  cases  have  expressly  held  that  ah 
infant  cannot  avoid  a  lease  which  is  for  his  own  benefit.  **  The  contract  of  an  infant, 
if  made  for  his  benefit,  according  to  the  sereral  principles  of  law  is  not  void,  but  void- 
able only,  at  his  election."  Per  Abbot,  C.  J.,  R.  v.  Ghillesford,  4  B;  &  C.  100.  (10 
Eng.  C.  L,  380.) 

(1)  (ITtckenm  ▼.  EasUm^  13  Pick.  110.  Stone  y.  DennUony  13  Pick.  1.  Fridge  v.  J%e  SUUe, 
36ia&Johiu^l03.) 
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the  agreement,  and  carried  away  part  of  the  potatoes,  but  was 
prevented  by  the  defendant  from  carrying  away  the  residue; 
held,  that  the  plaintiff"  was  entitled  to  recover  for  the  breach  of 
*141  *this  agreement.  Lord  Ellenborough,  C.  J.:  <'Itis  certainly 
for  the  benefit  of  infants,  where  they  have  given  the  fair  value 
for  any  article  of  produce,  that  they  should  have  the  thing  con- 
tracted for,  and  it  is  not  necessary  that  they  should  wait  until 
they  come  of  age  in  order  to  bring  the  action.  A  hundred 
actions  have  been  brought  by  infants  for  breaches  of  promise 
of  marriage."  Damper,  J.:  "In  Knight  v.  Stone,'  tjie  court 
were  of  opinion  that  an  infant  might  submit  to  a  reference, 
because  it  might  be  to  his  benefit.  And  in  Holt  t;.  Ward**  it  is 
laid  down,  that  where  the  contract  may  be  for  the  benefit  of 
the  infant,  or  to  his  prejudice,  the  law  so  far  protects  him  as  to 
give  him  an  opportunity  of  considering  it,  when  he  comes  of 
dge,  and  it  is  good  or  voidable  at  his  election.  But  though 
the  infant  has  this  privilege,  the  party  with  whom  he  contracts 
bas  not,  he  is  bound  in  all  events."*  (1) 
Liability  It  has  been  held  that  an  action  for  money  had  and  received 
of  infants  would  lie  against  an  infant  for  money  which  he  embezzled.**  (2) 
for  ioru.  fhe  ground  of  that  decision  was,  that  the  case  was  in  sub- 
stance an  action  ex  delictOj^ihough  in  form  it  was  an  action  ex 
coniraciUj  and  in  the  former  infancy  could  not  be  pleaded. 
Trover  might  have  been  brought,  in  which  case  infancy  would 
be  no  defence;  and  as  the  object  of  the  action  for  money  had 
and  received  was  the  same,  the  same  rule  of  law  ought  to  ap- 
ply. But  where,  on  the  other  hand,  the  cause  of  action  arises 
firom  a  contract,  on  which  the  infant  would  not  be  liable,  a 
party  will  not  be  permitted  to  treat  the  breach  of  contract  as  a 
tort  and  sue  the  infant  in  form^or  delicto.  If  one  deliver  goods 
to  an  infant  on  a  contract,  knowing  him  to  be  an  infant,  the 
infant  shall  not  be  charged  for  them  in  trover  and  conversion; 
for  the  law  will  not  permit  a  plaintiff*,  by  changing  the  form  of 
action,  to  vary  the  liability  of  the  infant®  'rtierefore,  where 
the  plaintiff  declared  that  he  had  delivered  a  mare  to  the  de- 
fendant to  be  moderately  ridden,  and  that  the  defendant  mali- 
ciously intending,  &c.,  wrongfully  and  injuriously  rode  the 
mare,  so  that  she  was  damaged,  &c.;  the  court  held,  that  the 
*142  defendant  might  plead  *his  infancy  in  bar,  the  action  being 
founded  on  a  contract.  (3)  Lord  Eenyon,  C.  J.:  '^K  it  were 
in  the  power  of  a  plaintiff  to  convert  that  which  arises  out  of 
a  contract  into  a  tort,  there  would  be  an  end  of  that  protection 

■-■■ — ■ ■-•       -  --         —        --  —  - —  - 

*  Sir  William  Jones,  164.    But  he  is  not  boond'  by  an  agrreement  to  refer  a  dispute 
to  arbitration.    Bac.  Ab.  Inf.  (1)  3. 

»  8  Stra.  937.  «  Warwick  v.  Bruce,  3  M.  &  S.  205. 

'  Bristow  V.  Eastman,  1  Esp.  172.  •  Manby  v.  Scott,  1  Sid.  129. 

(1)  (An  infant  may  a^oid  even  an  executed  contract  for  his  labor,  and  recover  on  a  quun 
titm  meruit,    AheU  v.  Warren^  4  Verm.  149.) 

(2)  (Per  Rogers,  J.,  Penrtme  v.  Ctirren,  3  Rawle,  453.) 

(3)  (Penrose  ▼.  Currea,  3  Rawle,  351.    But  tee  Campbell  j,  Stokes^  2  Wend.  137.) 
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which  the  law  affords  to  infants.  Lord  Mansfield,  indeed,  fre- 
quenti7  said,  that  this  protection  was  to  be  used  as  a  shield  ai^d 
not  as  a  sword;  therefore  if  an  infant  conunit  an  assault  or 
utter  slander,  God  forbid  he  should  not  be  answerable  for  it 
in  a  court  of  justice.  But  where  an  infant  has  made  an  impro- 
vident contract  with  a  person  who  has  been  wicked  enough  to 
contract  with  him,  such  person  cannot  resort  to  a  court  of  law 
to  enforce  such  contract  And  the  words  wrongfully,  injuri- 
ously, and  maliciously,  introduced  into  tliis  declaration,  cannot 
vary  this  case.''*  An  infant  is  not  liable  for  a  false  and  deceit- 
M  warranty  of  goods,  or  of  his  title  thereto  upon  a  sale  by 
him.^ 

5. — LiabiKty  of  parents,"]  It  may  not  be  amiss  to  consider 
briefly  in  this  place,  though  not  strictly  applicable  to  this  head, 
under  what  circumstances  a  parent  will  be  liable  for  the  con- 
tracts of  his  children.  The  principle  to  be  collected  from  the 
decisions  in  this  respect  is,  that  a  father  is  not  responsible  even 
for  necessaries  supplied  to  his  child  without  his  assent  or  au- 
thority express  or  miplied;  which  is  a  question  for  the  decision 
of  the  jury.* 

hi  an  action  against  a  parent  for  the  price  of  regimentals  A  pamt 
fiimished  to  his  son,  Abbott,  C.  J.,  told  the  jury  that  it  waa  a  |8  not  liar 
question  for  them  to  decide,  whether  the  order  for  the  regi-  ^g^J^JJf" 
mentals  was  given  by  the  assent  and  with  the  authority  of  the  supplied 
father.    He  said  that,  ^^  a  jbther  would  not  be  bound  by  the  to  Ms 
contract  of  his  son,  unless  either  an  actual  authority  were  child 
proved,  or  circumstances  appeared  from  which  such  an  au-  J^***^'^ 
thority  might  be  implied.    Were  it  otherwise,  a  father  who  nty.*^  ^ 
had  an  impnident  son  might  be  prejudiced  to  an  indefinite 
extent;  and  it  was  therefore  necessary  that  some  proof  should 
be  given  that  the  order  of  the  son  was  made  by  the  authority 
of  his  father.    *The  question  therefore  for  the  consideration  of    ♦143 
the  jury  was,  whether  under  the  circumstances  of  the  parti- 
cular case,  there  was  sufficient  to  convince  them  that  the  de- 
fendant had  invested  his  son  with  such  authority.    He  had 
placed  his  son  at  the  military  college  at  Harlow,  and  paid  his 
expenses  whilst  he  remained  there.    His  son,  it  appeared,  then, 
obtained  a  commission  in  the  army;  and  having  found  his 
way  to  London,  at  a  considerable  distance  from  his  father's  - 
residence,  had  ordered  regimentals  and  other  articles  suitable 
to  an  equipment  for  the  East  Indies.    If  it  had  appeared  in 
evidence  that  the  defendant  had  supplied  his  son  with  money 
for  this  purpose,  or  that  he  had  ordered  these  articles  to  be 
fiimisbed  elsewhere;  either  of  those  circumstances  might  have 
rebutted  the  presumption  of  any  authority  from  the  defendant 
-- '        '     .,..,..,1^1    _■  ■     I  ■  ■         ..^i .^11 

*  JeoningB  «.  Randall,  8  T.  R.  385. 
^  Green  v.  Greenbank,  2  Marsh,  485.    (4  Eng.  C.  L.  375^ 
<  Rolfe  V.  Abbott  6  C.  &  P.  386.  (24  Eng.  C.  L.  400.)    Blackbume  v.  Mackaj,  1 
C.  &  P.  1.    (11  Eng.  C.  L.  295.)    Ch.  Con.  118. 
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to  order  them  from  the  plaintiff.    Nothing,  however,  of  this 

nature  has  been  proved;  and  since  the  articles  theniselves  were 

necessary,  and  suitable  to  that  jsituation  in  which  the  defendant 

had  placed  him,  it  was  for  the  jury  to  say,  whether  they  were 

not  satisfied  that  an  authority  had  been  given  by  the  defend- 

ant."    The  jury  found  a  verdict  for  the  plaintiff.' 

Not  liable      A  father  is  not  under  a  legal  obligation  to  educate  his  chil- 

for  the  ed-  ^j^xiy  and  cannot  be  made  liable,  if  the  circumstances  absolutely 

2^^^^^  negative  his -assent  to  the  contract  with  the  party  instructing 

them.^    It  is  doubtful  whether  at  common  law  a  father  is 

Nor  for     bound  even  to  maintain  his  child.*    Where  a  child  was  deli- 

°^«i»te-      vered  to  its  grandmother  on  an  undertaking  that  the  father 

"*"^'       should  not  be  called  upon  for  its  maintenance;  it  was  held, 

that  the  father  was  not  liable  to  pay  for  the  support  of  the 

child,  or  for  necessaries  supplied  to  it.** 

When  his      If  a  man  permits  his  chUdren  to  live  with  his  wife,  he  gives 

authority    her  an  implied  authority  to  purchase  necessaries  for  thenL* 

P^y^.^      So  where  the  wife,  in  the  absence  of  her  husband,  contracted 

"^^     *     for  the  board  of  his  daughter,  and  after  some  time  made  a 

second  contract  with  another  person,  who  sued  the  husband 

on  it,  and  it  having  appeared  that  the  husband  had  paid  for 

*144    the  *first  board,  alUiough  he  expressed  his  disapprobation  of  it; 

it  was  held,  that  the  husband  had  thereby  so  far  acknowledged 

the  discretionary  power  of  his  wife  to  contract  for  this  purpose, 

as  to  make  him  liable  to  the  plaintiff  on  the  second  contract.' 

If  a  tradesman  colludes  with  an  infant  and  furnishes  him  with 

clothes  to  an  extravagant  degree,  he  cannot  recover  his  demand 

from  the  father.«f    Nor  will  the  father  be  liable'  on  an  implied 

contract  for  clothes  furnished  to  his  son,  if  he  has  allowed  him 

a  sufficiently  reasonable  sum  for  his  expenses.^ 

If  children  be  left  by  their  father  under  the  protection  of  a 
servant,  the  latter  has  implied  authority  to  provide  inedical 
assistance  for  the  children  on  the  father's  credit  if  the  children 
meet  with  an  accident,  though  it  occur  through  the  carelessness 
of  the  servant.* 

Where  in  an  action  for  clothes  supplied  to  the  defendant's 
son,  an  infant,  it  appeared  that  the  clothes  were  ordered  by, 
and  sent  to  the  boy  at  sehool,  who  took  them  home  during  the 
holidays,  and  brought  them  back  oi)  his  return  to  school;  held, 
that  thi3re  was  sufficient  evidence  for  the  jury  to  infer,  that  the 
defendant  had  seen  the  clothes,  and  had  authorised  the  son  to 
order  them^J 
The  father  of  a  bastard  child,  if  he  has  adopted  it  as  his  own, 

«  Baker  v.  Keen,  3  Stark.  501.    (3  Engr.  O.  L.  449.) 

^  Hodges  V.  Hodges,  Peake.Add^  79. 

«  Urmston  v,  Newcomen,  6  Nev.  &  M.  454. 

'  Id.  •  Rawlins  v.  Vandyke,  3  Esp.  S50. 

'  Fonyth  v,  Milne,  Palej  on  Prin.  and  Agent.  120,  n. 

s  Simpson  v.  Robertson,  1  Esp.  17.        ^  Crantz  v.  Gill,  3  Esp.  471. 

*  Cooper  V.  Phillips,  4  C.  &  P,  581.    (19  Eng.  C.  L.  535.) 

i  Law  V.  Wilkins,  1  Not.  &;  Perr.  697.    1  W.  W.  &  Day.  235, 
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is  liable  for  narsing  and  necessaries  supplied  to  the  chiid^  When  a 
though  no  order  of  bastardy  has  been  made:*  and  if  he  con-  father  is 
sent  to  pay  an  annual  sum  for  its  support,  he  must  continue  to  ^*^^®  ^'^ 
do  so,  or  provide  for  the  child  at  his  own  expense,  or  give  the  Jj^^^J^ 
most  distinct  notice  of  his  intention  to  discontinue  such  annual  pUed  to 
sum.^    Where  the  father  of  a  female  illegitimate  child,  at  one  his  iUegit- 
time  paid  an  annual  sum  fcnr  her  support;  and  when  she  was  im^^ 
sixteen  years  old,  she  was  clothed  and  boarded  by  the  plaintiflf  ®^^* 
with  the  knowledge  of  the  father;  held  that  he  was  liable  for 
sQch  board  and  clothing,  on  an  implied  promise,  as  he  did  not 
express  his  dissent,  or  take  her  away.*'    But  where  the  father 
had  made  various  payments  for  the  maintenance  of  his  illegiti- 
mate child,  and  then  refused  to  continue  to  support  it,  until  the 
mother  obtained  an  order  of  filiation;  it  was  held,  that  the 
mother  could  not  sue  for  the  subsequent  maintenance  of  the 
child.* 


^SECTION  XVHL 


145 


PAYMENT. 


I.  Howpleadahle 
^  To  whom  made 


PAGE 


145 


PAGE 

3.  Mode  of  payment    •        .     147 
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1. — How  pleadable.]  Payment  might  formerly  be  given  in  Payment 
evidence  under  the  general  issue,  but  by  the  rules  H.  T.  4  W.  "a^st  be 
IV,  it  must  be  specially  pleaded;  unless  the  particulars  of  the  ^?^*^]^ 
plaintiff's  demand  admit  all  the  payments  and  limit  the  claim  ^ 
to  the  sum  unpaid.*    Payment,  however,  may  be  given  in  evi- 
dence in  reduction  of  damages^-,  but  not  in  bar  to  the  action, 
under  non  assumpsit.^ 

Pleas  of  payment,  and  set  oflf  of  a  particular  amount,  are  The  plea 
not  supported  by  proof  of  payment,  or  set  oflF  of  a  less  amount;  of  pay- 
but  the  plea  may  be  taken  distributively  and  found,  as  to  the  P®^"^^ 
part  not  proved,  for  the  plaintiflf;  and  as  to  the  part  proved,  for  distrfbu- 
the  defendant;  and  if  upon  the  finding  of  a  plea  of  nunquam  tiTely. 


«  Heskekh  v.  Gowing,  6  Eap.  131. 

^  Cameron  v.  Baken  1  C  &  P.  268.    (11  Eng.  C.  L.  388.) 

« Nichole  o.  Allen,  3  C.  &  P.  36.  (14  Eng.  C.  L.  198.)  Bankruptoy  is  no  dis- 
charge of  a  promise  to  allow  a  weekly  sum  for  the  maintenance  of  an  iUegitimate 
child.    Miller  t.  Whittenbary,  1  Oampb.  428. 

<  FQTillio  V.  Crowther,  7  D.  &  R.  612.     (16  Enff.  C.  L.  302.) 

'  Per  Parke,  B.,  in  Coatee  v.  Steyens,  2  C.  M.  &  R.  119. 

'  Shirley  v.  Jacobs,  2  Bing.  N.  C.  88.  (29  Eng.  C.  L.  266.)  Liddiard  v.  Boucher, 
7  C.  &  P.  1. 

I  Milligan  v.  Thomas,  4  Dowl.  374. 
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indebitatus,  it  appears  on  the  record  that  the  plaintiff  is  pot 
entitled  to  recover  a  larger  sum  than  that  which  is  covered  by 
the  proof  given  under  the  defendant's  pleas,  the  defendant  is 
entitled  to  judgment  on  the  whole  record.* 

p^  2. — To  whom  made.]  Payment  to  an  author!^  agent  in 

to  im^»a-    ^®  ordinary  course  of  business  is  hinding  on  the  principal^  and 
thorised     his  authority  may  be  inferred  from  his  lelative  situation  in  re- 
agent is     spect  of  the  principal  and  from  other  circumstances.    Thus  ia 
sufficient,  ^j  action  for  goods  sold,  where  the  defence  was  payment,  and 
it  appeared  thai  the  defendant  had  paid  the  debt  at  the  plain- 
tiff's counting-house  to  a  person  sitting  there  in  a  part  railed 
off,  with  account  books  near  him,  and  apparently  entrusted 
with  the  conduct  of  the  business.   Lord  Tenterden,  C.  J.,  held, 
^         that  this  was  *good  payment  to  the  plaintiff,  although  the  per- 
^^^    son  to  whom  the  money  was  paid  had  not,  in  fact,  any  autho- 
rity  to  receive  it.^    Payment  to  an  attorney  employed  by  the 
toniev**"  pl*"*^^  ^  obtain  the  debt,  is  as  effectual  as  payment  to  the 
plaintiff  himself,^  or  to  the  attorney  on  the  record.^    But  pay- 
ment to  the  attorney's  clerk,*  or  to  the  attorney's  agent^is  not 
binding  on  the  principal. 

Payment  by  a  debtor  to  a  third  person,  in  pursuance  of  an 
order  given  by  the  creditor,  is  equivalent  to  payment  to  the 
creditor  himseUl^    Payment  to  an  executor  who  has  obtained 
a  probate  of  a  forged  will,  is  an  answer  to  an  action  brought 
against  the  debtor  by  the  rightful  administrattNr,  on  revocation 
of  the  probate.^ 
Payment  by  an  attorney  on  behalf  of  his  principal,  who  gave 
bv  M?«S^   him  his  note  for  the  amount  so  paid,  is  equivalent  to  payment 
twney.      by. the  principal  himself,  though  the  note  be  not  paid;  for  the 
attorney  might  be  considered  his  agent,  for  the  purpose  of 
.  making  such  pajrment^    Where  money  is  paid  into  a  bank  on 

bank?       ^  "i^^^  account  of  persons  not  partners  in  trade,  the  bankers 
are  not  discharged  by  payment  to  one  of  those  persons  with- 
out the  authority  of  the  others.i 
An  authority  given  to  an  agent  to  receive  money,  does  not 
wrent  not  ^^^^  ^^®  debtor  to  set  off  a  debt  which  the  agent  owes  hira, 
iwUioTiaed  ^^^  ^  ^^^  were  permitted,  it  would  enable  the  agent  to  collude 
with  the  debtor  to  defraud  the  principal.^    An  authority  given 

•  Cousins  «.  Paddon,  1  Gale,  305.    3  C.  M.  &  R.  547. 

^  Barrett  v.  Deere,  M.  &  M.  200.    (3d  Eng.  C.  L.  391.)    See  alao  Owen  v.  Bar- 
row, 1  N.  R.  101.    Coates  v.  Lewis,  1  Campb.  444. 
«  Coore  V.  Callaw^,  1  Esp.  115.    Powell  v.  LiUle,  1  Bl.  8. 
d  Per  Baylev,  J.,  Cfrozer  v.  Pilling,  4  B.  &  C.  34.    (10  Eng.  C.  L.  375.) 

*  Per  Lord  Kenyon,  Coore  v.  Callaway,  ntpra, 
'  Yates  V,  Freckleton,  Doajr.  633. 

f  Hodgson  V.  Anderson,  3  6.  &  C.  863.    (10  Eng.  C.  L.  347.) 

^  Allen  V.  Dundas,  3  T.  R.  135.  See  WooUey  «.  Clark,  5  B.  ft  A.  744.  (7  Eog. 
C.  L.349.) 

i  Adams  v.  Dansey,  6  Binff.  506.    (19  Eng-.  C.  L.  149.) 

i  Innes  v,  Stephenson,  1  M.  &  Rob.  145.  See  also  Stone  v.  Marsh,  R.  ft  M*  364. 
(31  Eng.  C  L.  457.^ 

k  Bardett  «.  PentTand,  10  B.  ft  C.  760.    (31  Eng.  C.  L.  163.) 
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to  a  comm^cial  traveller  to  receive  payment  in  money  for 
goods  sold  in  the  country  for  his  employers,  does  not  empower 
him  to  receive  payment  m  other  goods.*  Where  a  stake- 
holder paid  a  deposit  to  the  apprentice  of  the  party  who  made 
the  deposit  at  the  counting-house  of  *the  latter,  it  was  consi*  .  *147 
dered  not  to  operate  as  a  payment  to  the  master,  it  not  being 
in  the  usual  course  of  business.^ 

In  an  action  for  sheep  sold  and  delivered,  the  defendant  ^dence 
{deaded  a  payment  of  175/,;  it  was  proved  by  J.  J.  that  he  re-  ^^^* 
cdved  a  sum  of  175/.  from  the  defendant's  wife,  and  gave  it 
to  the  plaintifil    Held,  that  evidence  might  be  given  that  when 
the  defendant's  wife  gave  him  the  money  she  told  /.  J.  to  take 
it  to  the  plaintiff  for  the  sheep.® 

3. — Mode  of  payment.']  If  money  besent  in  a  letter  by  post.  Sending 
and  be  lost,  the  debtor  is  discharged,  if  the  creditor  directed  it  »^o^y  «>y 
to  be  so  transmitted;  or  if  it  was  the  usual  course  of  business  ^^ ' 
hetween  the  parties.*^    And  it  seems  that  a  delivery  of  a  letter 
to  the  belhnan  in  the  street,  is  equivalent  to  a  delivery  to  the 
post  office;^  though  in  one  instance  it  was  held  otherwise.' 

The  acceptance  of  a  check  by  a  creditor  operates  as  pay-  P^jnnent 
ment,  until  it  has  been  presented  and  refused;  and  even  if  hy  a  check 
payment  of  it  be  refused,  the  refusal  of  it  must  be  proved  to 
have  taken  place  before  the  action  was  brought  ^^ 

Payment  by  bills  \&primd  facie  an  answer  to  a  money  de-  By  bills, 
mand,  without  showing  that  the  bills  were  dischai'ged;  it  is  for 
the  plaintiff  to  show  that  they  were  dishonored.''  Where  the  de- 
fendant, who  had  ordered  goods  for  ready  money,  paid  for 
them  by  returning  to  the  vendor's  agent  a  bill  accepted  by  the 
vendor,  which  had  been  due  and  dishonored  before  the  goods 
were  ordered;  held,  sufficient  pajrment*  Where  an  agent 
gave  his  security,  which  was  accepted  by  the  creditor,  who 
gave  a  receipt,  and  the  principal  in  consequence  thereof  dealt 
differently  with  the  agent;  held,  that  the  principal  was  dis- 
charged though  the  security  failed^  Where  the  purchaser  of 
goods  *gave  the  seller  an  order  on  his  banker,  for  <^  a  good  bill .  *148 
on  London,"  and  the  seller  took  a  bill  which  was  afterwards 

« Howard  v.  Chwman,  4  C.  &  P.  506.    (19  Eng.  C.  L.  499.) 

^  SaimdeiBon  v.  BeU,  4  Tyr.  324.    2  C.  &  M.  304. 

« Walter  v.  Lewis,  1  C  &  P.  344. 

« Warwicke  «.  Noakes,  Peake,  67*  Walter  9.  Haynes,  R.  &  M.  149.  (21  Eng. 
C.  L.  402.) 

"  Park  9.  Alexander,  3  Moore  &  Scott,  789. 

^  Hawkins  «.  Ratt,  Peake,  186. 

f  Pierce  v.  Davies,  1  M  &  Rob.  365,  per  Patteson,  J.  And  see  BosweU  «•  Smith, 
6  C.  &  P.  60.     (25  Eng.  C.  L.  282.) 

^  Hebden  v.  Hartsink,  4  Esp.  46. 

i  Mayer  v,  Nias,  1  Bing.  311.    (8  Eng.  C.  L.  230.) 

i  Wyatt  V.  the  Marquis  of  Hertford,  3  £a,8t,  147.  jBut  if  the  defendant  had  sua* 
tained  no  prejudice  by  this  mode  of  dealing  between  the  creditor  and  the  agent,  he 
would  not  be  discharaed  from  the  debt  Robinson  o.  Reed,  9  B.  &  C.  449.  (17  £hig. 
C.  L.  418.) 
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dishonored;  held,  that  the  seller  was  precluded  from  saing  for 

the  amount  of  the  goods  sold,  for  he  ought  to  have  taken  care 

to  get  a  good  bill* 

Where  a        If  a  creditor  refer  a  third  person  to  his  debtor  for  pajrment, 

party        intending  the  third  person  to  take  payment  m  money,  and  the 

tak'*!  biU  ^^^^^^  instead  of  talong  payment  m  money,  takes  payment  in 

in  prefer-   ^"7  Other  way,  he  does  it  at  his  peril;  as  where  the  purchaser 

ence  to      of  goods  gave  to  the  vendor  an  order  on  his  banker  for  the 

cash.         price,  and  the  latter  offered  to  pay  in  cash,  or  by  bill  on  a  third 

person,  and  the  vendor  elected  to  take  the  latter;  held,  that  he 

could  not  afterwards  sue  the  purchaser  for  the  price,  though 

the  bill  was  dishonored.^ 

But  where  the  seller  had  an  order  for  payment  on  the  agent 
of  the  purchaser,  who  offered  to  pay  him  in  bank  notes,  but 
he  preferred  a  check  on  his  banker,  which  was  dishonored; 
held,  that  the  principal  was  not  thereby  discharged;  for  the 
When  the  check  must  be  looked  upon  as  that  of  the  principal.^    Where 
bill  is  lost,  the  purchaser  of  goods  gave  the  vendor  a  bill  not  due,  accepted 
by  two  other  persons,  to  the  amount  of  the  goods,  and  indorsed 
it  in  blank,  and  the  vendor  lost  the  bill  before  it  was  paid; 
•     held,  that  he  could  not  sue  the  purchaser  either  on  the  IhU  or 
for  the  amount  of  the  goods,  as  the  latter  might  still  be  com- 
pelled to  pay  the  amount  of  the  bill  to  a  bond  fide  holder.^    If 
the  seller  of  goods  takes  notes  or  bills  for  them,  without  agree- 
ing to  run  the  risk  of  the  notes  being  paid,  and  the  notes  turn 
out  to  be  worth  nothing,  this  will  not  be  considered  as  pay- 
♦149    ment.*    Where  *the  defendant  indorsed  a  promissory  note,  not 
A  note  not  negotiable,  to  the  plaintiff  in  payment  of  goods,  and  the  plaintiff 
negotiable  neglected  to  present  the  note  to  the  maker  when  due,  it  re- 
mained unpaid;  held,  that  he  might,  notwithstanding,  recover 
the  price  of  the  goods  from  the  defendant,  as  he  could  not  be 
considered  as  guilty  of  laches  in  not  presenting  a  note,  the 
payment  of  which  he  could  not  enforce/ 

In  Gillard  v,  Wise,»  it  was  held,  that  where  a  party  receives 
credit  for  a  bill  from  the  persons  ultimately  liable,  that  is  tan- 
tamount to  payment.^    Where  the  defendant  entered  into  a 

*  Bolton  V.  Reichard,  1  Esp.  106. 

k  Smith  V.  Ferrand,  7  B.  &  C.  19.  (14  Eng.  C.  L.  6.)  Unless  a  bill  is  taken  by 
choice  instead  of  cash,  it  is  not  equivalent  to  payment,  per  Parke,  J.,  Robinson  v. 
Read,  9  B.  &  C.  455.  (17  Eng.  C.  L.  420.)  If  ttie  master  of  a  vessel  is  to  get  nay- 
ment  in  the  best  way  that  he  can,  and  has  no  power  to  get  any  thinff  bnt  a  Dill,  he 
must  take  that,  but  if  he  could  get  paid  in  any  other  mode,  he  should  do  so,  otherwise 
he  will  be  bound  by  taking  a  bUl;  per  Bayley,  J.,  Strong  p.  Hart,  6  B.  &  C.  161. 
(13  Eng.  C.  L.  133.)    And  see  Marsh  v.  Pedder,  4  Campb.  257. 

<  Everett  v.  Collins,  9  Campb.  515. 

^  Champion  «.  Terry,  7  Moore,  130.    3  B.  &.  B.  295.    (7  Eng.  C.  L.  443.) 

•  Owenson  v.  Morse,  7  T.  R.  64.  But  if  the  seller  had  agreed  to  take  the  notes  as 
payment,  and  to  run  the  risk  of  their  beinf  paid,  that  would  be  considered  as  payment, 
whether  the  notes  had  or  had  not  been  afterwards  paid;  per  Lord  Kenyon,  C.  J.,  id. 
See  Ward  v.  Evans,  Ld.  Raym.  930. 

r  Plimley  v.  Westley,  1  Hodg.  394.    9  Bhig.  N.  C.  949.    (99  Eng.  C.  L,  322.) 

c  5  B.  &.  C.  134.     (11  Eng.  C.  L.  177.) 

^  Per  Patteson,  J.|  Atkins  «•  Owen,  4  Nev.  &  M.  125. 
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composition  with  his  creditors,  of  whom  the  plaintiff  was  one.  Bills  are 
and  it  was  agreed,  that  several  bills  of  exchange,  which  had  not  to  be 
previously  been  indorsed  by  the  defendant  to  the  plaintiff,  consider-  • 
Aould  be  considered  as  part  payment  of  the  plaintiff 'spropor-  ^e^  J*^" 
tion  of  the  composition;  held,  that  one  of  the  bills  having  been  disKonor- 
disfaonored,  the  defendant  was  liable  on  the  indorsement;  for,  ed., 
that  the  bills  were  not  to  be  considered  as  absolute  payment, 
uoless  they  were  paid  ^hen  at  maturity.* 

4. — Appropriation  of  payments.']      TTie  general  rule  is,  ofthe 
that  a  party  who  pays  money  has  a  right  to  apply  that  pay-  right  to  di- 
ment  as  he  thinks  fit.    If  there  are  several  debts  due  from  him  »ct  the 
he  has  a  right  to  say  to  which  of  those  debts  the  payment  shall  *PP"<^ 
be  applied.    If  he  does  not  make  a  specific  application  at  the  payments, 
time  of  payment,  then  the  right  of  application  generally  de- 
volves on  the  party  who  receives  the  money.^    If  at  the  time 
the  debtor  makes  the  payment,  he  declares  that  it  is  specifically 
made  in  liquidation  of  a  particular  account,  or  if  the  circum- 
stances show,  or  raise  an  inference  that  such  was  his  intention, 
the  creditor  is  bound  thereby,  and  cannot  apply  it  to  another 
demand.*    But  if  no  such  declaration  be  made  at  the  time  of 
payment,  or  if  there  be  no  circimistance  in  the  case,  from  which 
the  intention  of  the  debtor  to  apply  the  payment  to  a  particu- 
lar account  can  be  inferred,  *the  creditor  may  appropriate  it  '  ♦150 
to  which  account  be  pleases.^(l) 

Where  a  person  has  two  demands,  one  recognised  by  law.  Where 
the  odier  arising  on  a  matter  forbidden  by  law,  and  an  uiiap-  there  are 
propriated  pa3rment  is  made  to  him,  the  law  will  afterwards  \^S^  ^^ 
appropriate  it  to  the  demand  which  it  acknowledges,  and  not  nJ^g. 
to  the  demand  which*it  prohibits;  as  where  distinct  sums  of 
money  were  due,  one  for  goods  sold,  the  other  for  money  lent 
on  a  usurious  contract,  and  a  payment  was  made  which  was 

*  Constable  v.  Andrews,  d  C.  &  ^  293. 

»  Per  Bay  ley,  J.,  Simson  v,  Ingham,  9  B.  &  C.  73.    (9  Eng.fC.  L.  28.) 

<  Shaw  V.  Picton,  4  B.  &  C.  715.  (10  Eng.  C.  L.  443.)  Peters  v.  Anderson,  5 
Taont.  596.    (1  Eng.  C.  L.  201.)    Newmarsh  v.  Clay,  14  East,  239. 

i  Hall  V.  Wood,  14  East,  n.  Bicrgs  v.  Dwight,  1  M.  &  R.  308.  Kirby  v.  the  Dhke 
of  Marlborongh,  2  M.  &  S.  18.  Peters  v.  Anderson,  5  Tftnnt.  596.  (1  Eng.  C.  L. 
301.)  Campbell  v,  Hodgson,  Gow.  74.  (5  Eng.  C.  L.  468.)  .Per  Tannton,  J., 
Philpot  V,  Jones,  4  Ner.  &  M.  16.  Per  Bayley,  J.,  Bodenham  v.  Parchas,  2  B.  & 
A.  45.  And  the  creditor  has  a  right  to  make  an  application  of  the  pajrment  at  any 
time  before  the  matter  comes  to  the  consideration  of  a  jury.  Per.Tanntop,  J.,  Philpot 
e.  Jones,  4  Ner.  U  M.  16. 

(1)  (Martin  v.  Drthtr^  5  Wattf ,  548.  This  doctrine  of  appropriation  is  api;^icable  only  to 
Tolantary  payments:  for  where  there  w^re  several  notes  incladed  in  one  judgment,  and  a  part 
raised  by  esEecntion,  it  was  held  that  it  roust  be  applied  to  the  notes  pro  rata,  Blackione 
Bank  ▼.  HiU,  10  Pick.  129.  Though  the  application  be  not  expressly  directed  by  the  debtor, 
it  may  be  inferred  from  circumstances.  MUehell  ▼.  Dall,  4  Gill.  Sc  Johns.  361.  A  reason- 
able time  is  given  to  the  payee.  Brigg9  v.  WtUiamSt  2  Verm*.  283.  It  is  too  late  for  the 
debtor  to  do  it  afler  a  controversy  has  arisen.  Backhouse  v.  PatUm^  5  Peters,  160.  If  neither 
party  elect,  the  court  will  direct  the  payment  to  be  applied  on  those  debts  which  are  not  well 
secured,  in  preference  to  those  which  are.  Briggt  v.  WUUamM^  $upra.  But  see  Backkoiuo 
T.  Pctton,  Bupra,) 
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not  specifically  appropriated  to  either  debt  by  debtor  or  credi- 
tor; it  was  held,  that  the  law  would  afterwards  appropriate 
sudi  payment  to  the  debt  for  goods  sold.'    Where  a  demand 
consisted  of  two  items,  one  of  whidi  was  for  spiritaous  liquors, 
for  which  the  plaintiff  was  disabled  from  recovering  by  24 
Geo.  II,  c.  40,  s.  12,  and  the  defendant  made  a  payment  in  ac- 
count, without  any  specific  appropriation  of  it,  the  jury  found 
that  the  defencbtnt  had  applied  the  sum  paid  in  liquidation  of 
the  claim  for  spirits;  and  the  court  refused  to  disturb  the  ver- 
dict, as  there  was  no  provision  in  the  act  forbidding  the  appli- 
cation  of  a  payment  to  a  demand  of  this  sort.^    Where  there 
is  a  running  account  between  a  banker  and  his  customer,  and 
part  of  the  balance  due  to  the  former  is  upon  a  legal  and  part 
on  an  illegal  demand,  and  money  is  paid  generally  by  the  cus- 
tomer, it  may  be  appropriated  to  the  satisfaction  of  the  legal 
demands.^ 
Le^  and     The  creditor  may  apply  the  payment  in  discharge  of  a  prior 
equitable   and  purely  equitable  demand,  and  sue  for  a  subsequent  legal 
demands,  ^^bt*"  But  a  general  payment  must  be  applied  to  a  prior  legal, 
and  not  to  a  subsequent  equitable  demand% 
*15I        *  Where  one  account  is  with  the  debtor  as  executory  and  the 
Demanda  other  in  his  own  right,  the  law  will  apply  the  payment  to  the 
^"t^^hte  ^^^^"^^  ^  '^  ^^^  right,  and  will  not  allow  the  creditor  to  ap- 
^  "^    '  propriate  it  to  the  other  demand;  for  there  might  not  be  assets 

to  meet  it.' 
Partner-        If  a  partner  in  a  firm  owes  a  private  debt  to  •S.,  who  is  also 
ship  de-     3^  creditor  of  the  firm,  and  pays  money  of  the  firm  generally  on 
"*"*   '      account,  ^.  cannot  apply  it  to  the  private  debt*    But  where 
accounts  are  treated  as  one  entire  account  by  all  the  parties, 
payments  made  upon  such  accounts  are  considei^ed  as  pay- 
ments in  discharge  of  the  earlier  items.^  Where  one  of  several 
partners  dies,  and  the  partnership  is  in  debt, 'and  the  surviving 
partners  continue  their  dealings  Vith  a  particular  creditor,  and 
the  latter  joins  the  transactions  of  the  old  and  new  firm  in  one 
entire  account,  then  payments  made  from  time  to  time  by  the 
surviving  partners  must  be  applied  to  the  old  debt*     fr .  and 
7!,  partners,  were  indebted  to  the  plaintiff,  and  after  the  dis- 
solution of  the  partnership,  T.  became  indebted  on  his  sepa- 

•  Wright  V.  Laing,  3  B.  ft  O.  165.    (10  Eng.  C.  L.  44.) 

k  Philpot «.  Jones,  4  Nev.  and  M.  14.    See  also  Cniiksnank  v.  Rose,  I  M.  ft  Rob. 

100,  s.  p. 

•  Ex  parte  Randleaon,  3  Dea.  ft  Ch.  534. 

«  Bosanqnet  v.  Wray,  6  Taunt.  597.    (1  Eng.  C«  L.  495.) 

•  Goddaid  v.  Hodges,  1  C.  ft  M.  33.  See  Birch  v.  Tebbutt,  8  Stark.  74.  (3  Eng. 
C.  L.  S59.) 

'  Goddard  v.  Cox,  Stra.  1194.  If  there  be  a  debt  due  from  the  wife  dum  tola^  and 
also  from  the  defendant  on  his  own  account,  the  plaintiff  may  apply  payment  to  either 
account,    id. 

I  Thompson  v.  Brown,  M.  ft  M«  40.    (93  Enff.  C.  L.  9420 

^  Per  Bayley,  J.,  Bodenham  v.  Purchas,  2  B.  ft  A.  45, 6.  Cflayton's  Case,  1  Meriv. 
572. 

•  Simton  v.  Ingram,  2  B.  ft  C.  74.    (9  Eng.  C.  L.  28.)    Per  Bayley.  J. 
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rate  account  to  the  plaintiff;  held,  that  in  the  absence  of  any 
q>ecific  appropriation  by  either  party,  payments  made  by  7. 
after  the  dissolation  must  go  in  reduction  of  the  entire  account, 
and  consequently  must  discharge  the  earlier  items.* 

Where  ^.  and  B.  entered  into  a  bond  to  guarantee  any  sums  Payments 
not  exceeding  SflOOL,  which  the  plaintiff  might  subsequently  where 
advanoB  to  Ji,;  held,  that  pajrments  made  generally  to  the  ^^^i^ 
plaintiff  on  account  of  t^.,  mig^t  be  applied  by  them  in  liqui-  ff***™^**®* 
dation  of  a  balance  existing  against  J^.,  before  the  execution 
of  the  bond,  and  that  B,  could  not  insist  on  such  payments 
being  applied  in  exoneration  of  his  liability  on  the  bond,  al- 
though at  the  time  of  his  entering  into  it  the  plaintiffs  did  not 
give  him  notice  that  a^y  balance  was  then  existing  against  «tf.; 
the  court  *said,  that  B.  should  have  inquired  at  the  time  when    *152 
he  executed  the  bond,  whether  the  account  stood  clear.^ 

But  where  security  had  been  given  by  a  surety  for  goods  to 
be  supplied  to  his  principal,  and  not  in  respect  oi  a  previously 
existing  debt,  and  goods  were  subsequently  supplied,  and  pay- 
ments were  from  time  to  time  made  by  the  principal,  in  re- 
spect of  some  of  which  discount  was  allowed  for  prompt  pay- 
ment, it  was  inferred  in  favor  of  the  surety,  that  all  these  pay- 
ments were  intended  to  be  in  Uquidation  of  the  latter  account.® 
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1. — FFAai  debts  may  be  set  off,^    The  2  Geo.  .II,<^.  22,  s. 

•  SmiOi  V.  Wisley,  1  M.  &  Scott,  174. 

■>  Kiiby  V.  tiieBAe  of  Marlborongh,  2  M.  &  S.  18. 

<  Marnratts  v.  White,  9  Staik.  101.  (3  Eng.  C.  L.  265.)  See  Williams  v.  Rawlin- 
son,  3  Buiff.  76.  (11  Enff.  C.  L.  34.)  Plomer  v.  Long,  1  Stark.  153.  (2'  Eng-.  C.  L. 
334.)  A.  being  indebted  to  B.^  on  a  bond  (or  mortgage,)  and  also  for  goods  sold  and 
delirered,  money  paid  by  A.  generally  on  acoonnt,  shsul  be  taken  to  hare  been  paid  m 
discharge  of  ^e  bond  or  mortgage,  becanse  it  caiiies  interest.  2  Brownlow,  107* 
Heyward  v,  Lomax,  1  Yer.  24.  Anon.  12  Mod.  559.  A,  and  B,  are  indebted  by  bond 
to  u,  to  whom  B»  is  also  indebted  on  simple  contract.  An  account  is  stated  between 
B.  and  C,  embracing  both  debts,  and  B,  makes  a  bill  of  sale  to  0.  in  satisfaction  of 
tlie  whole  debt.  The  money  arising  from  the  bill  of  sale  shall  be  considered  as  paid 
on  the  footing  of  the  preceding  account,  and  applied  in  discharge  of  both  debts  in  pro- 
portion. Perns  «.  Roberts,  1  Yer.  34.  1  Chan.  Cas.  84.  Styi^v.  Rowland,  I'Show, 
216.    Vtde  4  Not.  &  M.  16,  n. 

'  At  common  law,  where  there  were  eroas  demands  or  fmOual  ddit^  originating  in 
different  transactions,  the  defendant  conld  not  set  off  his  demand  against  tiiat  of  the 
plaintiff;  his  only  remedy  was  to  bring  a  cross  action,  or  resort  to  a  court  of  equity. 
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The  sta-  13,  made  perpetual  by  the  statute  8  Geo.  II,  c  d4,  s.'  4,  enacts, 
tates.  that  '^  where  there  are  mutual  debts  between  the  plaintiff  and 
*153  the  defendant,  or  if  either  party  sue,  or  *be  sued,  as  executor 
or  administrator,  where  there  are  mutual  debts  between  the 
testator  or  intestate  and  either  party,  one  debt  may  be  set  off 
against  the  other;  and  such  matter  may  be  given  in  evidence 
upon  the  general  issue,  or  pleaded  in  bar,  as  the  nature  of 'the 
case  shall  require,  so  as  at  the  time  of  pleading  the  general 
issue,  where  any  such  debt  of  the  plaintiff,  his  testator,  or  in- 
testate, is  intended  to  be  insisted  upon  in  evidence,  notice  shall 
be  given  of  the  particular  sum  or  debt  so  intended  to  be  insist- 
ed on,  and  up6n  what  account  it  became  due,  or  otherwise 
such  matter  shall  not  be  allowed  in  evidence  on  such  general 
issue.'' 

The  statute  8  Geo.  II,  c.  24,  s.  5,  declares,  that  by  virtue  of 

the  preceding  clause,  mutual  debts  may  be  set  off  against  each 

other,  either  by  being  pleaded  in  bar,  or  given  in  evidence  on 

the  general  issue,  though  such  debts  be  of  a  different  nature; 

but  in  case  either  of  such  debts  accrues  by  reason  of  a  penalty 

contained  in  any  bond  or  specially,  the  debt  intended  to  be  set 

off  shall  be  pleaded  in  bar,  in  which  plea  shall  be  shown,  how 

much  is  justly  due  on  either  side,  and  the  plaintiff  shall  /have 

judgment  for  what  shall  appear  to  be  justly  due. 

Set  off  not      These  statutes  were  passed  for  the  benefit  of  defendants;  it 

compul-     is  therefore  not  compulsory  on  a  defendant  tp  avail  himself  of 

«>iy*         his  right  of  set  off;  he  liiay  waive  such  right,  and  bring  a  cross 

action  for  his  claim.* 

*  Brown  «.  Pigeon,  S  Camp.  594.  But  the  plaintiff  may  have  the  amount  of  the 
defendant's  demand  indorsed  on  the  postea,  ana  take  the  balance  only,  and  such  spe- 
cial indorsement  would  he  a  grouna  for  the  court  to  stay  proceedings  in  case  of  a 
cross  action.    Laing  v.  Chatham,  1  Campb.  253. 

If  the  plaintiff  arrests  the  defendant  for  the  whole  of  his  side  of  the  account,  without 
deducting  what  is  due  on  the  other  side,  he  will  be  liable  to  an  action  for  an  arrest 
without  nrobable  cause.    Austin  o.  Debnam,  3  B.  &  C.  139.  (10  Eng.  C.  L.  37.) 

But  if  the  defendant's  claim  be  connected  with  that  of  the  plaintiff,  or  accrues  from 
the  same  transaction  which  forms  the  foundation  of  the  action,  he  will  be  allowed  to 
deduct  it  without  pleading,  or  ^ring  notice  of  a  set  off.  See  Montague  on  the  law  of 
set  off,  and  the  cases  there  cited. 

As  where  it  was  agreed  between  the  master  and  servant,  that  the  senrant  should 
pay  out  of  his  wages  for  all  his  master's  goods  lost  through  his  negligence;  the  vaJue 
of  the  |;oods  so  lost,  may,  under  the  general  issue,  be  deducted  from  the  amount  of  the 
wures.  De  Loir  v.  Bristow,  4  Campb.  134.  So  in  an  action  for  dyeing  goods,  the 
defendant  may  show,  under  the  general  issue,  that  it  is  the  custom  in  his  .trade  to  de- 
duct the  amount  of  injury  sustained  in  the  process  of  dyeing,  from  the  charge  for  dye- 
ing. Bamford  «.  Harris,  1  Stark.  343.  (3  Enff.  C.  L.  419.)  So  where  a  landlord  di- 
rected his  tenant  to  pay  certain  rates  on  his  (the  plaintiff's)  account,  and  set  them  off 
X'nst  the  rent;  held,  that  the  tenant  might  deduct  the  amount  of  such  rates  without 
or  notice  in  an  action  by  the  landlord  for  the  rent.  Roper  v.  Bumford,  3  Taunt. 
76.  Where  A,  took  possession  of  premises  on  the  2d  of  June,  and  a  sum  of  money 
became  due  for  ground-rent  on  the  24th  for  the  quarter  ending  on  that  day,  which  Ji 
paid;  held,  in  an  action  for  mesne  profits  against  A,^  that  he  was  entitled  to  deduct  the 
money  so  paid  from  the  damages.  Doe  v.  Hare,  2  C.  &  M.  145.  So  an  agent  em- 
ployed to  recorer  a  sum  of  money,  may  on  the  general  issue  deduct  a  fair  allowanco 
for  his  serrices  m  that  respect.    Dale  v.  Sallet,  4  Burr.  21, 33. 
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'Notwithstanding  the  provisions  of  the  pr^eding  statutes,  it  Must  be 
has  been  determined  that,  since  the  new  rules,  a  set  off  must  Boecially  . 
be  specially  pleaded;  and  that  a  notice  thereof  will  not  enable  pleaded. 
the  defendant  to  give  evidence  of  it,  under  non  assumpsiL^ 

2. — Mutual  debia.']  The  demand  proposed  to  be  set  off 
must  constitute  a  debt  for  which  an  action  ex  contractu  might 
be  maintained  by  the  defendant  against  the  plaintiff,  and  if  the 
daim  of  either  party  consists  of  uncertain  or  unliquidated  da- 
mage^ a  set  off  is  not  allowed.''(  1 ) 

'Hierefore,  in  an  action  for  not  accepting  a  bill  of  exchange.  Where  the 
commenced  before  the  expiration  of  the  period  the  bill  was  to  demand 
run,  the  defendant  cannot  set  off  a  debt  for  goods  sold;  for  the  ^^jj^^*^^. 
plaintiff's  demand  is  for  unliquidated  damages.^    So,  in  an  liquidated* 
action  for  not  indemnifying  the  plaintiff  against  certain  accom-  a  set  off  is 
modation  acceptances,  whereby  he  was  obliged  to  pay  the  bills,  not  allow-^ 
together  with  interest  and  expenses;  it  was  held,  that  the  de-  ^* 
fendant  could  not  plead  a  set  off,  as  the  contract  declared  upon 
might  entitle  the  plaintiff  to  special  damages.*'    So,  where  the 
defendant's  demand  was  for  a  loss  sustained  by  the  plaintiff's 
neglecting  to  insure.®   So  a  sum  due  on  a  guarantee  cannot  be 
set  off' 

*A  debt,  not  due  when  the  action  is  commenced,  cannot  be    *155 
set  oSj  Therefore,  a  plea  stating  that  the  plaintiff  was  indebt-  The  debt 
ed  to  the  defendant  at  the  time  the  plaintiff  declared,  or  at  the  ^^  ^^ 
time  of  the  plea  pleaded,  will  be  bad  on  general  demurrer.^  So  ^^  J^^^ 
the  debt  must  be  due  at  the  time  of  plea  pleaded:  therefore,  a  when  the 
plea  of  set  off  on  a  bill  of -exchange,  payable  to  the  order  of  the  action  is 
defendant,  and  accepted  by  the  plaintiff,  is  not  supported  by  brought, 
evidence  of  a  bill  answering  to  the  description  in  the  plea, 
which  at  the  time  of  action  brought  was  in  the  hands  of  a  third 
party,  though  before  the  plea  pleaded,  it  had  got  back  into  the 
hands  of  the  defendant.^ 

A  debt  barred  by  the  statute  of  limitations  cannot  be  set  off.  Judgment 
and  if  pleaded,  the  plaintiff  may  reply  the  statute  J    Set  off  is  debts, 
not  allowed  in  an  action  on  a  policy  of  insurance  on  a  ship  or 


» Graham  v.  Partridge,  1  M.  &  W.  395.    Fidgett  v.  Penny,  1  C.  M.  &  R.  110. 

^  But  see  Gibson  v.  Sell,  poai,  163.  A  set  off  cannot  be  pleaded  in  actions  ex  deHcto^ 
meh  as  tort,  treroass,  detinue,  case  or  repleTin,  B.  N.  P.  181.  Sapford  v,  Fletcher, 
4  T.  R.  511.    Mont,  on  set  off,  13. 

<  Hutchinson  v.  Reid,  3  Campb.  329. 

'  Hardcaade  v.  Netherwoood,  5  B.  &  A.  93.  (7  Eng.  C.  L.  37.)  See'also  Cooper 
e.  Robinson,  2  ChitU  161.  (18  Eng.  C.  L.  284.)  Auberv.  Lewis,  Man.  Dig.  2d 
ed.251. 

*  Gillett  ff.  Mawman,  1  Taunt.  137. 

'  Crawford  v.  Stirling,  4  Esp.  207.  Mosley  v.  Inglis,  MS.  C.  P.  M.  T.  1837.  4 
Bing.  N.  C. 

(  Kogerson  v.  Ladbroke,  1  Bing.  93.  (8  Eng.  C.  L.  260.) 

^  Evans  v.  Prosser,  3  T.  R.  186.  *  Braithwaite  v.  Caiman,  4  N.  &  M.  654. 

i  B.  N.  P,  180. 

(1)  (See  jBoync  t.  Cfaylord,  3  Watts,  301.    ButU  t.  CottiiM,  13  Wend.  139.) 


155  ASstrMi»8iT.  [chap,  h 

9 

goods  averring  a  total  loss;*  or  in  assumpsit  against  an  agent 

for  not  accounting.^ 

Judgment      The  defendant  cannot  set  off  a  judgment  debt  on  which  he 

debts.       has  charged  the  plaintiff  in  execution.  The  plaintiff  may  reply 

such  taking  in  execution.®    But  in  such  a  case  the  court,  on 

application,  will  allow  the  defendant  to  enter  satisfaction  on  the 

judgment-roll  in  the  action  against  him,  on  his  acknowledging 

satisfaction  for  the  same  account,  upon  the  judgment  obtained 

by  him.^    The  assignee  of  a  bond  debt  cannot  set  it  off^*   Nor 

can  judgments  be  set  off,  even  though  they  arise  from  the  same 

award,  without  satisfying  the  attorney's  lien/    A  judgment 

may  be  pleaded  by  way  of  set  off,  though  a  writ  of  error  be 

pending  thereon.s(l) 

Attoxuey^B      A  set  off  may  be  pleaded  to  an  action  for  the  arrears  of  an 

bill.  annuity.^    An  attorney  may  set  off  his  bill  though  it  was  not 

*156    delivered  a  month  before  the  commencement  of  the  action;  but 

it  ought  to  be  delivered  a  reasonable  time  before  the  trial,  so 

as  to  afford  th^  plaintiff  an  opportunity  of  having  it  taxed.^  A 

Goods       manufacturer  who  refuses  to  deliver  goods  sold  to  the  plaintiff 

bargained  -without  payment,  may  set  off  the  amount,  as  goods  bargained 

^^  «^1^-   and  8old5       . 

When  a        Where,  in  an  action  on  a  promissory  note  of  30/.,  the  plain- 
remit^ur  tiff  took  a  verdict  for  the  whole  sum;  the  drfendant  had  at  the 
^^~?     same  sittings  an  action  against  the  plaintiff  for  .11/.,  to  which 
there  was  a  notice  to  set  off  the  note  of  hand;  the  court  held, 
that  notwithstanding  the  verdict,  the  note  of  hand  might  be  set 
off,  and  that  a  remittitur  might  be  entered  pn  the  first  record 
as  40  so  much.'^    Where  the  plaintiff  declared  specially  in  as- 
sumpsit for  not  accounting,  with  a  coimt  for  money  |iad  and 
received,  and  the  defendant  pleaded  the  general  issue  to  the 
whole  declaration,  and  a  set  off  to  the  general  count;  held,  that 
though  the  plaintiff  might  recover  his  whole  demand  on  either 
count,  he  should  not  be  permitted  to  rely  on  the  special  count, 
in  order  to  deprive  the  defendant  of  the  benefit  of  his  set  off.^ 
Where  a       By  articles  of  agreement  for  repairing  a  warehouse  for  a  fixed 
penalty      price,  it  was  stipulated,  that  in  the  event  of  the  work  not  being 
BMy  be  set  completed  in  three  months,  the  builder  should  forfeit  to  his  em- 
ployer a  penalty  of  5/.  every  week,  to  be  deducted  from  the 
amount  due  at  the  completion  of  the  work;  held,  in  an  action 
--  —  ■• 

a  Grant  v.  The  Rojral  Exchangee  Assurance,  5  M.  &  S.  439. 

^  Birch  «.  Pepeyster,  4  Camp.  385.  « Taylor  v.  Waters,  5  M.  &  S.  103. 

^  Peacock  v.  Jeffery,  1  Taunt.  426.    Sitnpson  o.  Hanley,  1  M.  &  S.  696. 

•  Wake  V.  Tinkler,  16  East.  36. 

t  Domett  V,  Helyer,  1  Dowl.  540.  See  George  v,  Elton,  1  Hodges,  63.  1  Bing. 
N.  C.  613.    (27  Eng.  C.  L.  477.) 

K  Reynolds  v.  Beening,  3  T.  R.  188,  n. 

^  Collins  V.  Collins,  2  Burr.  820.  But  it  cannot  be  pleaded  to  an  action  on  a  bail 
bond,  unless  it  is  assigned  by  the  sheriff.   Hutchinson  v.  Sturffes,  1  Willes,  261. 

<  Bulman  «.  Birkett,  1  Esp.  449.  J  Dunmore  v.  Taylor,  Peake,  41. 

^  BaskenriUe  v.  Brown,  B.  N.  P.  180.   2  Burr.  1229. 

'  Biich  V.  Depeyster,  4  Camp,  387. 

'(1)  (7^  People  T.  New  York  Common  PUao^  13  Wend.  649.) 
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brought  for  extra  work,  that  the  employer  was  entitled  to  set 
off  the  penalty,  and  that  be  had  a  double  remedy,  cither  to  de- 
duct it  or  recover  it .• 

\. 

3. — Demands  due  in  the  same  righiJ]    A  debt  which  ac-  The  de- 
crued  in  the  lifetime  of  the  testator  cannot  be  set  off  against  a  ™and8 
debt  which  accrues  to  the  executor  after  the  death  of  the  testa-  3111'^  j^^ 
tor.'*(l)     To  an  action  by  the  executors  of  an  underwriter,  game  right 
against  an  insurance  broker,  for  premiums  which  accrued  *due    *i57 
to  the  testator,  the  defendant  cannot  set  off  returns  which  be- 
came due  after  the  testator's  death,®    Where  the  plaintiff  de-  Execator 
dared,  as  executor,  for  a  debt  which  accrued  after  the  death  of  and  admi- 
the  testator,  it  was  held,  that  the  defendant  could  not  set  off  a  nis*"**^' 
debt  due  from  the  testator.^ 

On  the  same  principle,  the  directors  or  trustees  of  any  com-  Tmstees. 
pany  cannot  set  off  a  debt  due  to  them  as  individuals,  against 
a  demand  upon  them  in  their  corporate  capacity,  for  stock.* 
A  trustee  of  a  bill  of  exchange  cannot  set  it  off  in  an  action 
against  him  in  his  own  right/  A  debt  from  the  sheriff  cannot  Bail-bond, 
be  set  off  to  an  action  commenced  by  him  on  the  bail-bond; 
but  if  the  bail-bond  be  assigned,  a  debt  due  from  the  assignees 
may  be  set  off  to  an  action  commenced  by  them  thereon.f^  In 
an  action  by  a  trustee  for  the  benefit  of  the  cestui  que  trust, 
the  defendant  cannot  set  off  a  debt  due  to  him  from  the  cestui 
que  trust  (it  being  an  equitable  demand.)*^  So  costs  in  Chan- 
cery cannot  be  set  off  against  the  costs  of  a  rule  of  the  Court 
of  King's  Bench.* 

In  an  action  by  two  persons,  the  defendant  cannot  set  off  a  Several 
debt  due  to  him  from  one  of  the  plaintiffs,  nor  can  one  of  seve-  plaintiffs 
ral  defendants  set  off  a  debt  due  to  him  alone  from  the  plain-  ^^'^c^®**^* 
tiffwJ     But  a  debt  on  a  joint  and  several  bond  may  be  set  off 
to  an  action  brought  by  only  one  of  the  obligors.^(2) 

If  business  be  carried  on  in  the  name  of  only  one  person.  Partners. 
who  is  the  ostensible  proprietor,  and  an  action  be  brought  in 


*  Duckworth  v.  Alison^  1  M.  &  W.  412. 

^  Shipmanv.  Thompson,  B.  N.  P.  180.  Ridont  v,  Brough,  Cowp.  133.  Wille8«  103. 
'  Houstoun  V.  Robertson,  6  Taunt.  448.     (1  Epg.  C.  L.  447.)    Underwood  v.  Ror 
bertson,  4  Campb.  343. 

'  Kilvington  v,  Stevenson,  Willes,  264,  n. 

*  Gibson  v.  Hudson's  Bay  Co.,  1  Slra.  639. 

'Fair  v.  M'lver,  16  East,  130.  «  Hutchinson  v.  Sturges,  Willes,  261. 

"» Tucker  v.  Tucker,  4  B.  &  Ad.  746.    (24  Enff.  C.  L.  161.)    In  tliis  case  the  court 
denied  the  authority  of  Bottimley  v.  Brooke,  1  T.  R.  621,  and  Rudge  v.  Birch,  cited 

i  Wenham  tr.  Fowle,  2  Dowl.  444. 

J  Chitt.  on  Contracts,  664.   Unless  there  be  an  agreement  that  it  be  allowed.    Kin- 
nereley  v.  Hossack,  2  Tftunt.  170.  # 

k  Fletcher  v.  Dyke,  2  T.  R.  32. 

(1)  (See  Cri$t  ▼.  Brindle^  2  Rawle,  121.    An  executor  cannot,  at  law  or  in  eqn'.ty,  «et  offt, 
demand  porcbaseii  by  bim  after  the  cleath  of  the  testator,  against  a  debt  due  by  the  estite  to 
the  person  against  whom  he  held  tbo  demand  so  purchased.    Mead  v.  Merritt^  2  Paige,  412.) 

(2)  ( Warner  v.  Barker,  3  Wend.  400.    Ladeu  v.  Hart,  4  Wend.  583.) 
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the  name  of  such  proprietor  and  a  dormant  partner,  the  de- 
fendant may  set  off  a  debt  due  from  the  ostensible  proprietor, 
if  he  was  ignorant  of  the  partnership  at  the  time  that  he  con- 
tracted such  debt;*  and  a  debt  due  to  the-defendant,  as  surviv- 
*158  ing  "partner  may  be  set  off  against  a  debt  due  from  him  in 
his  private  character.^  In  an  action  by  a  surviving  partner  for 
his  separate  debt,  the  defendant  may  set  off  a  debt  due  on  the 
partnership  account,  for  he  might  sue  the  plaintiff  for  such 
debt.**  Where  the  defendant  gave  a  note  to  his  bankers,  on 
account  of  a  debt  due  lo  them,  and  they  indorsed  the  note  to 
another  firm,  consisting  of  some  of  the  partners  of  the  bank- 
ing house;  held,  that  in  an  action  by  the  firm  on  the  note,  the 
defendant  might  set  off  a  debt  due  to  him  from  the  bankers.' 

Principal       A  debt  arising  upon  the  contract  of  an  agent  who  deals  as 

and  agent,  principal,  may  be  set  off  against  any  demand  between  the  agent 
and  the  debtor.  The  debts  between  the  agent  and  debtor  may 
respectively  be  set  off  against  each  other;  and  the  debtor  may 
set  off  a  debt  to  him  from  the  agent  to  a  demand  by  the  prin- 
cipal.*^ •  In  an  action  by  an  agent,  who  deals  sis  principal,  the 
defendant  cannot  set  off  a  debt  due  to  him  from  the  principal.^ 

Factor.  Where  ^  factor^  dealing  for  a  principal,  but  concealing  that 

principal,  delivers  goods  in  his  own  name,  the  person  contract- 
ing with  him  has  a  right  to  consider  him,  to  all  intents  and 
purposes,  as  the  principal,  and  though  the  real  principal  may 
appear  and  bring  an  action  upon  the  contract  against  the  pur- 
chaser of  the  goods,  yet  that  purchaser  may  set  off  any  claim 
he  may  have  against  the  factor,  in  answer  to  the  demand  of 
<he  principal.^ 

Where  a  factor  sold  goods  to  •/?.,  and  made  out  the  invoice 
in  his  own  name,  but  at  the  same  time  disclosed  that  they  be- 
longed to  a  principal  in  London;  and  it  appeared  that  the  cus- 
tom of  .trade  was  for  the  factor  to  sell  in  liis  own  name  when 
he  was  under  advances  to  his  principal,  as  he  was  in  the  pre- 
sent instance;  held,  that  A,  was  entitled  to  set  off  a  debt  due 
from  the  factor,  in  an  action  brought  against  him  by  the  prin- 
cipal for  the  price  of  the  goods.'' 

Broker^  But  the  principle  which  governs  dealings  with  factors  does 

not  apply  in  dealings  with  brokers;  for  as  goods  are  consigned 
to  the  former,  he  has  not  only  the  possession  of  them,  but  also 


•  Sticy  ».  DecT,  2  Eep.  267.    7  T.  R.  859,  n.  S.  O. 
^  Slipper  V.  Stidatone,  5  T.  R.  493. 


«  French  v.  Andrade,  6.  T.  R.  583. 
'  Puller  V.  Roe,  Peake,  197. 

*  See  Mont,  on  the  law  of  set  off,  19,  and  the  cases  there  cited, 
f  Per  Lord  Mansfield,  in  Drinkwater  v.  Goodwin,  Cowp.  251. 

K  Per  Lord  Mansfield,  in  Rabone  v.  Williams,  cited  in  George  «.  Claggett,  7.  T.  R. 
359,  fi.  This  dictum  was  acted  upon  in  the  latter  and  several  other  cases.  But  if  the 
Tendee  has  notice,  before  the  contract  is  completed,  that  the  goods  belong  to  another 
party,  and  that  the  seller  is  an  agent  only,  he  cannot  set  off  a  (tebt  due  to  him  from  the 
seller,  in  an  action  by  the  principal  for  the  value  of  the  goods,  as  it  is  not  a  case  of 
mutual  |Credit    Moore  v.  Clementson,  2  Campb.  22. 

*  Warner  o.  M*Ray  or  Kay,  2  Gale,  86.    1  Mees.  &  Wels.  591. 
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a  special  property  in  them,  and  a  general  lien  upon  them; 
when,  therefore,  he  sells  in  his  own  name,  it  is  within  the  scope 
*of  his  authority,  and  it  is  right  that  the  principal  should  be  .*159 
bound  by  the  consequence  of  such  salel  The  case  of  a  broker 
is  different,  he  has  not  the  the  possession  of  the  goods,  and  so 
the  vendee  cannot  be  deceived  by  that  circumstance,  and  be- 
sides, employing  a  person  to  sell  goods  as.  a  broker  does  not 
authorise  him  to  sell  in  his  own  name.  Therefore,  where  a 
broker  sold  goods  to  the  defendants  in  his  own  name;  in  an 
action  by  the  principal  for  the  price  of  the  goods  it  was  held 
that  the  defendants  could  not  set  off  a  debt  due  to  them  from 
the  broker.* 

In  an  action  by  a  husband  for  his  own  debt,  he  is  not  allowed  Husband 
to  set  off  a  debt  due  to  him  in  right  of  his  wife.**  A  debt  due  ^^  ^^^®' 
from  the  wife,  dum  soluj  cannot  be  set  off  in  an  action  by  the 
husband  alone;  unless  he  makes  himself  individually  liable,  so 
that  the  wife  would  not  be  a  necessary  party  to  an  action  for 
the  recovery  of  it.*  So  where  a  note  was  made  payable  to  a 
married  woman,  and  the  husband  sued  on  it  in  his  own  name 
only,  it  was  held,  that  the  defendant  could  not  set  off  a  debt 
due  to  him  from  the  wife  dum  sola,  but  he  might  set  off  such 
debt  if  the  action  had  been  brought  in  the  name  of  the  hus- 
band and  wife.** 

4. — When  allowed  in  bankruptcy."]  The  statute  e^Geo.  IV,  Set  off  in 
c.  16,  s.  50,  enacts,  that  where  there  has  been  mutual  credit  bankniptp 
given  by  the  bankrupt  and  any  other  person,  or  where  there  ^^' 
are  mutual  debts  between  the  bankrupt  and  any  other  person, 
the  commissioners  shall  state  the  amount  between  them;  and 
one  debt  or  demand  may  be  set  against  another,  notwithstand- 
iug^ny  prior  act  of  bankruptcy  committed  by  such  bankrupt 
before  the  credit  given  to,  or  the  debt  contracted  by  him;  and 
what  shall  appear  due  on  either  side  on  the  balance  of  such 
account,  and  no  more,  shall  be  claimed  or  paid  on  either  side 
respectively;  and  every  debt  or  demand  hereby  made  prove- 
able  against  the  estate  of  the  bankrupt,  may  also  be  set  off  in 
manner  aforesaid  against  such  ^estate;  provided  that  the  per-    *160 
son  claiming  the  benefit  of  such  set  off  had  not,  when  such 
credit  was  given,  notice  of  an  act  of  bankruptcy  by  such  bank- 
rupt committed. 

Assumpsit  by  the  assignees  of  R,  a  bankrupt,  on  a  promis-  Mutual 
sory  note  drawn  on  the  defendant,  payable  to  G.  or  order,  and  credit, 
by  him  indorsed  to  the  bankrupt  before  the  bankruptcy.  It 
appeared,  that,  in  October,  1825,  G,  got  the  bill  discounted  by 
the  bankrupt,  and  took  in  part  payment  a  bill  accepted  by  the 
bankrupt,  payable  to  the  order  of  (?.,  who  indorsed  it  to  the 
defendant,  who  got  it  discounted  by  H,y  who  was  the  holder 

»  Baring  v.  Conie,  2  B.  A.  137.  *  Paynter  v.  Walker,  B.  N.  P.  179. 

*  Wood  r.  Akers,  2  Esp.  694. 

'  Bunottgh  V.  Moss,  10  B.  &.  C.  658.     (21  Eog.  C.  L.  128.)    6  M.  &  R.  296. 
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when  it  became  due.    A  commission  of  bankrapt  issued  against 
R,  on  the  23d  of  December,  and  the  bill  became  due  on  the  24th, 
when  it*was  presented  and  dishonored.    On  the  26th  H.  re- 
ceived the  amount  from  the  defendant,  and  returned  the  bill 
to  him;  held,  that  he  had  a  right  to  set  off  the  bill  against  the 
action  by  the  assignees  on  the  promissory  note:  for  there  were 
mutual  debts  between  him  and  the  bankrupt,  and  they  had 
their  origin  in  a  mutual  credit  before  the  bankruptcy.    He 
was,  therefore,  within  the  words  and  the  spirit  of  the  act.* 
After  the  bankruptcy  of  w?.  and  before  his  certificate,  B,y  one  of 
his  creditors,  purchased  goods  from  him.    In  an  action  brought 
by  •&.  after  he  had  obtained  his  certificate  for  the  price  of  the 
goods,  the  old  debt  cannot  be  set  off,  being  barred  by  the  cer- 
tificate.** 
An  unli-        In  an  action  by  the  assignees  of  a  bankrupt  for  not  accept- 
ouidated    ing  a  bill  of  exchange  pursuant  to  an  agreement  entered  into 
demand     ^y  ^jj^  defendant  with  the  bankrupt  on  balancing  Accounts,  no 
beiDff  re^  special  damage  being  alleged  in  the  declaration,  the  court  held 
dac^  to  a  that  the  defendant  might  set  off  a  debt  due  to  him  from  the 
certainty    banknipt  before  the  bankruptcy,  for  as  no  special  damage  was 
may  be  set  incurred,  the  demand  of  the  plaintiffs,  though  unliquidated  at 
^  the  moment,  was  capable  of  being  reduced  to  a  certainty  by  a 

simple  calculation;  viz.  the  amount  for  which  the  bill  was 
drawn,  together  with  interest  due  upon  it,  if  the  time  of  pay- 
ment was  passed;  or  the  amount  of  the  bill  minw^  the  dis- 
count, if  the  bill  was  not  then  due.® 

*ljR  *4. — Pleadings.']  A  set  off,  we  have  seen,*  must  be  specially 
pleaded.  Where  there  are  cross  demands  and  the  defendant 
pleads  a  set  off,  the  plaintiff  is  not  bound  to  prove  the  whole  of 
his  demand,  in  the  first  instance,  but  may  prove  only  the 
balance  which  he  claims;  and  after  the  defendant  has  proved 
his  set  off,  the  plaintiff  may  prove  other  parts  of  his  account 
to  meet  it.® 

A  plea  of      A  plea  of  set  off  of  a  particular  amount  is  not  supported  by 

setoff       a  proof  of  a  set  off  of  a  less  amount;  but  the  plea  may  be 

tok^  **?.     taken  distributively,  and  found  as  to  the  part  not  proved  for 

tribuUvely  ^^®  plaintiff,  and  as  to   the  part  proved  for  the  defendant: 

and  if  it   appears  on  the   record  that  the   plaintiff  is   not 

entitled  to  recover  a  larger  sum  than  that  which  is  covered 

by  the  proof  given  under  the  defendant's  pleas,  the  defendant 

is  entitled  to  j udgment  on  the  whole  record.*"    ff  the  plaintiff  re- 

•  Collins  V.  Jones,  10  B.  &  C.  777.    (21  Eng.  C.  L.  169.) 

^  Hayllar  v.  Sherwood,  2  Nev.  &  M.  401.  (28  Eng.  C.  L.  364.) 
«  Gibson  v.  Bell,  1  Hodges,  136.  1  Bing.  N.  C.  743.  (27  Engr.  C  L.  562.)  See 
Rose  «.  Sims.  1  B.  &  Ad.  536,  (20  Eng.  C.  L.  437,)  where  it  was  held,  that  a  con- 
tract to  indorse  a  bill  of  exchange  was  not  a  subject  of  mutual  credit,  so  as  to  admit  of 
a  set  off,  as  the  damages  were  unliquidated.  *'  For  an  indonement  would  not  neces- 
sarily have  terminated  in  a  iUbt^  as  the  acceptor  would  hare  been  the  debtor,  and  the 
indorser  a  guarantee  only.''    Per  Tindal,  C.  J.,  1  Hodges,  143. 

*  jStrUe,  154.  *  Williams  v  Dayies,  1  C.  &  M.  464. 
'  Cousins  V,  Paddon,  1  Gale,  306.    2  C.  M.  &  R.  547.    5  Tyr.  535. 
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plies  nvnquam  indebitatus  to  a  plea  of  set  off,  and  the  defend- 
ant proves  his  plea,  the  plaintiff  will  not  be  allowed  under  such 
replication  to  show  that  the  sum  proved,  or  even  any  part  of 
it,  has  been  paid;  it  being  once  proved  that  the  plaintiff  was 
indebted,  the  issue  must  be  found  for  the  defendant.  But  if 
the  plaintiff  replies  nil  debet^  (as  he  may  do,  for  the  new 
rules  do  not  apply  to  replications,)  he  may  give  evidence  of 
payment.* 

A  plea  of  set  off  is  not  divisible;  if  pleaded  to  the  whole 
declaration  it  admits  something  to  be  due  on  each  count,  and 
if  the  defendant  fails  in  proving  a  demand  equal  to  the  whole 
of  the  plaintiff's  claim,  be  will  not  be  entitled  to  a  verdict  on 
any  of  the  counts.^ 
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1. — When  a  tender  is  available,']  A  tender  is  a  good  de- 
fence in  an  action  of  assumpsit  or  debt,  where  the  demand  is 
of  *a  pecuniary  nature,  and  certain  in  its  amount,  or  capable    *i62 
of  being  reduced  to  a  certainty;  but  it  is  not  available  in  ac-  In  what 
tions  for  unliqtiidated damages  for  a  breach  of  contract.*   "  In  cases  a 
strictness,  a  plea  of  tender  is  applicable  only  to  cases  where  *®"*^®5 
the  party  pleading  it  has  never  been  guilty  of  any  breach  of  J^^^.^ 
his  contract."**    Where  the  acceptor  of  a  bill  of  exchange 
pleaded  a  tender,  after  the  bill  became  due,  in  an  action  by 
the  indorsee;  the  court  held,  on  the  authority  of  Hume  v. 
Peploe,  that  the  plea  was  bad;  but,  said  Lord  Abinger,  if 
when  the  bill  became  due,  the  acceptor  went  to  the  house  of 
the  holder  for  the  purpose  of  paying  it,  and  not  being  able  to 
find  him,  afterwarcCs  met  him  and  made  a  tender,  it  would  be 
unjust  not  to  allow  him  to  plead  a  tender.*  It  has  been  decided 
that  such  a  plea  is  good  to  a  count  on  a  quantum  meruit;^ 

'  Brown  v,  Danbeny,  4  Dowl.  565.  1  H.  &  W.  646.  Per  Patteson,  J.,  in  the  bail 
court. 

»  Moore  «.  Bnain,  Q.  B.  M.  T.  1837.  «  Giles  v.  H^rtis,  1  Lord  Raym.  254. 

'  Per  Lord  Ellenboroogh,  C.  J„  in  Hume  v,  Peploe,  8  East,  170.  But  the  drawer 
of  a  bill  has  a  reasonable  time  after  the  dishonor  to  tender  the  amount,  without  inte- 
rest.   Walker  v.  Barnes,  5  Taunt.  240.      (1  Eng.  C.  L.  91.) 

•  Poole  V.  Crompto^,  Mss.  Ex.  H.  T.  1837,  3  M.  &  W. 

'Johnson  v.  Lancaster,  1  Stra.  576.  But  in  Giles  v.  Hartis,  mpra^  Holt,  C.  J., 
said,  ^  a  man  cannot  plead  tender  in  a  quantum  meruit"    And  in  Searle  9,  Barrett, 
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and  to  a  bare  covenant  for  the  payment  of  riioney.*  But  in 
assumpsit  by  a  landlord  against  a  tenant  for  a  breach  of  a  con- 
tract to  keep  in  repair,  the  court  held,  that  a  plea  of  tender 
would  be  bad;  it  being  an  action  for  unliquidated  damages.  •> 
At  what  A  tender,  to  be  available,  must  be  made  before  the  actual 
time  a  ten-  commencement  of  the  action,  that  is,  before  the  issuing  of  the 
dermust  writ.*  It  is  no  objection  to  a  plea  of  tender,  that  the  plain- 
tiflPs  attorney  had  been  previously  instructed  to  issue  a  writ, 
and  had  written  a  letter  to  the  defendant  demanding  payment, 
provided  the  tender  had  been  made  befoi*e  the  writ  was 
issued.*  A  defendant  who  offers*  payment  after  action  com- 
menced, and  before  declaration,  is  not  to  be  indulged  by  a 
*stay  of  proceedings  on  payment  of  the  demand  and  costs  of 
the  writ,  unless  he  can  show  an  actual  tender,  or  that  the  de- 
claration was  delivered  for  the  sake  of  enhancing  the  costs.*^ 

2. — By  and  to  whom  made,']  The  tender  must  be  made 
by  the  debtor  or  some  person  duly  authorised  on  his  behalf.*" 
Any  person  may  make  a  tender  on  behalf  of  an  idiot.^  Where 
an  agent  being  authorised  to  tender  a  less  sum  only,  offered 
the  whole  demand;  it  was  held  sufficient,  though  the  offer  of 
the  residue  was  at  his  own  risk.** 

A  tender  to  a  servant  or  agent  authorised  to  receive  money 
for  the  plaintiff,  is  equivalent  to  a  tender  made  to  the  plaintiff 
himself.*  And  even  where  the  principal  directed  his  clerk, 
who  had  previously  been  authorised  to  receive  money  on  his 
account,  not  to  receive  money  if  offered  to  him  by  the  defend- 
ant, as  he  had  instructed  an  attorney  to  sue  him,  and  the  clerk 
on  the  tender  being  made,  refused  to  take  it,  assigning  his 
reason,  it  was  held  a  good  tender  to  theprincipal.J  But  a  ten- 
der made  to  the  managing  clerk  of  the  plaintiff's  attorney, 
who  at  the  time  disclaims  authority  from  his  master  to  receive 
the  debt,  is  insufficient.*^  A  tender  to  the  plaintiff's  attorney  on 
the  record  is  good.'    So  a  tender  to  a  person  in  the  office  of  an 
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tfifra,  Lord  Denman  said,  that  perhaps  Lord  Holt's  impression  was  the  correct  one. 
See  1  Saund.  33  b.  n. 

*  Johnson  v.  Clay,  7  Taunt.  486.  (  3  Eng.  C.  L.  181.)  With  reference  to  this 
case,  Parke,  Baron,  said,  in  Poole  v.  Crompton,  mpra^  ''  that  there  must  be  some  mis- 
take in  the  report,  for  it  is  not  necessary,  in  order  to  defeat  a  tender,  that  the  plaintiff 
should  prore  a  demand  subsequent  to  the  tender." 

^  Searle  v.  Barrett,  4  Nev.  &  M.  200,  |)os/,  173. 
«  Bro.  Tend.  PI.  9. 

*  Briggs  V.  Calverly,  8  T.  R.  629.  Moffatt  r.  Parsons,  5  Taunt  307.  (1  Eng.  C. 
L.  114.) 

*  Gibbon  r.  Copeman,  5  Taunt.  140.    (1  Eng.  C.  L.  284.) 

'  Cropp  V.  Hambleton,  Cro.  Eliz.  48.  As  to  tender  by  a  stranger  without  the  pri- 
vity of  the  debtor,  see  Co.  Trut.  307,  Cro.  El.  132. 

«  Co.  Litt.  206.  ^  Read  v.  Goldring,  2  M.  &  S.  86. 

.  *  Goodland  v.  Blewith,  1  Campb.  477. 
J  Moffat  V.  Parsons,  5  Taunt.  307.     (1  Eng.  C.  L.  114.) 
k  Bingham  v.  AUport,  1  Nev.  &  M.  398.     (28  Eng.  C.  L.  324.) 
I  Fer  Curiam^  in  Crozer  v.  Pilling,  4  B.  &  C.  29.    (10  Eng.  C.  L.  272.)     The 
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attorney,  (who  was  instructed  bf  the  plaintiff  to  apply  for  pay- 
ment,) to  whom  the  debtor  is  referred  by  one  of  ihe  clerks, 
and  who  does  not  refuse  to  receive  the  money  on  the  grounds 
that  he  has  no  authority,  is  sufficient*  Where  the  plaintiff's 
attorney,  before  bringing  the  action,  wrote  to  the  defendant  to 
say  that  unless  the  debt  with  the  charge  for  that  letter  were 
paid  before  Wednesday,  "proceedings  would  be  commenced.  *164 
On  Wednesday  morning,  the  defendant's  agent  went  to  the 
attorney's  office,  and  there  saw  a  boy,  to  whom  he  tendered 
the  amount  of  the  debt  only,  but  the  boy  refused  it,  imless  the 
charge  for  the  letter  was  paid.  The  writ  was  issued  subse- 
quently on  that  day.  Held,  a  sufficient  tender;  for  the  letter 
which  authorised  the  payment  of  the  debt  at  the  attorney's 
office,  together  with  the  charge  for  the  letter,  which  the  attor- 
ney had  no  right  to  make,  conveyed  an  implied  authority  to 
any  body  in  the  office  to  receive  what  was  justly  due.**  A  ten- 
der to  one  of  several  joint  creditors  is  good.®  So  is  a  tender 
to  an  executor,  even  before  he  has  proved  the  will  provided  he 
afterwards  prove  it.*" 

3. — In  what  specie  and  to  what  amount  a  tender  mtist  be 
made.']  By  the  statute  56  Geo.  Ill,  c.  68,  ss.  11  &  12,  gold 
coin  is  declared  to  be  the  only  legal  tender,  and  no  tender  of 
silver  coin  beyond  the  sum  of  40;.  is  legal. 

But  the  3  &  4  W.  IV,  c.  98,  s.  6,  enacts,  "  that  from  and  A  tender 
after  the  first  day  of  August,  1834,  unless  and  until  parlia-  ^^  *  ^^"^ 
ment  shall  otherwise  direct,  a  tender  of  a  note  or  notes  of  the  f^J"!^ 
Governor  and  Company  of  the  Bank  of  England,  expressed  to  the 
to  be  payable  to  bearer  on  demand,. shall  be  a  legal  tender  to  amount  of 
the  amount  expressed  in  such  note  or  notes,  and  shall  be  taken  5/.  is  good, 
to  be  vaUd,  as  a  tender  to  such  amount,  for  all  sums  above  S^*'®^!^ 
^ve  pounds,  on  all  occasions  on  which  a  tender  of  money  may 
be  legally  made,  so  long  as  the  Bank  of  England  shall  continue 
to  pay  on  demand  their  said  notes  in  legal  coin:  Provided 
always,  that  no  such  note  or  notes  shall  be  deemed  a  legal  ten- 
der of  payment  by  the  Governor  and  Company  of  the  Bank 
of  England,  or  any  branch  bank  of  the  said  Governor  and 
Company;  but  the  said  Governor  and  Company  are  not  to  be- 
come liable,  or  to  be  required  to  pay  and  satisfy,  at  any  branch 
bank  of  the  said  Governor  and  Company,  any  note  or  notes  of 
the  said  Governor  and  Company  not  made  specially  payable  at 
such  branch  bank;  but  the  said  Governor  and  Company  shall    *165 
be  liable  to  pay  and  satisfy,  at  the  Bank  of  England,  in  Lon- 
don, all  notes  of  the  said  Governor  and  Company,  or  of  any 
branch  thereof." 

question  here  related  to  a  tender  of  damages  recoTered,  and  for  which  the  defendant 
was  taken  into  execution. 

•  Wilmott  V.  Smith,  3  C.  &  P.  453.     (14  Eng.  C.  L.  386.)    M.  &  M.  238. 

^  Kerton  v.  Braithwaite,  1  M.  &  W.  310.        '  Douglass  v.  Patrick,  3  T.  R.  683. 

A  £q.  Gas.  Ab.  319.    Bac.  Ab.  Tender^  £. 
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To  invalidate  a  tender,  or  divest  an  offer  to  pay  of  the  legal 
effect  of  tender,  if  the  objection  be  to  the  mediam  of  the  offer 
to  satisfy  and  not  to  the  sum  offered,  the  ground  of  the  objec* 
tion  must  be  stated,  or  it  is  a  waiver  of  the  objection  of  insuffi- 
ciency in  that  particular  respect,  and  it  cannot  afterwards  be 
taken  advantage  of  in  court  on  the  score  of  not  being  an  effec- 
tive legal  tender;  in  other  words,  an  objection  ou  a  point  of 
p  fact,  works  a  waiver  of  objections  on  points  of  law,  and  such 

bwkn^8  waiver  may  be  implied  though  not  expressed.    Thus  an  offer 
are  a  good  to  pay  a  debt  in  country  bank  notes  is  in  effect  a  good  legal 
tender  if    tender,  if  it  is  refused  on  the  ground  only  of  the  amount  being 
not  objects  insufficient;*  and  before  the  passing  of  the  above  act,  it  was 
Aatac^     decided  that  a  tender  of  Bank  of  England  notes  was  good  if 
count.       iiot  objected  to  at  the  time  on  that  account^ 
Tender  of      If  a  man  tender  more  than  he  ought  to  pay  it  is  good,  for 
a  larger     omne  majus  continei  in  se  minus j  and  the  other  ought  to  ac- 
®"™'^^®^  cept  so  much  of  it  as  is  due  to  him.f    But  in  such  a  case  the 
^    *        tender  should  consist  of  moneys  numbered.*  For  a  tender  of  a 
larger  sum  requiring  change,  is  not  a  good  tenderof  a  smaller 
sum.^    If  I  tender  a  man  twenty  guineas  in  the  current  coin  of 
the  realm,  this  may  be  a  very  good  tender  of  fifteen,  for  he  has 
only  to  select  so  much  and  restore  me  the  residue.    But  a  len- 
der in  bank  notes  is  quite  different,  for  it  may  be  made  in  such 
a  way  that  it  is  physically  impossible  for  the  creditor  to  take 
what  is  due  and  return  the  difference.    If  3/.  10*.  could  be  ten- 
dered by  a  note  for  5/.,  so  it  might  by  a  note  for  50,000/.''(l) 
But  a  tender  of  a  bank  note  in  payment  of  a  fractional  sum 
♦166    is  sufficient  if  the  creditor  refuses  to  receive  it,  merely  because 
he  is  entitled  to  a  larger  sum  than  that  which  is  offered  to  be 
paid,  and  not  on  the  ground  that  he  has  no  change,  though  he 
is  required  to  return  the  difference,  between  the  note  and  the 
sum  offered.^    Proof  of  a  tender  of  20/.  9a,  6d,  in  bank  notes 
and  silver,  is  sufficient  to  support  a  plea  of  tender  of  20/> 
Where  the  defendant  threw  a  guinea  and  some  bank  notes  on 
a  table,  saying  to  the  plaintiff,  *<  there  is  the  balance  of  the  ac- 

*  Polglasse  V,  Oliver,  2  C.  &  J.  15.  Lockyer  v.  Jones,  Peake,  180,  n.  Tiley  v. 
Courtier,  2  C.  &  J.  16,  n. 

^  Brown  v.  Saul,  4  Esp.  267.    Wright  r.  Reed,  3  T.  R.  654. 

*  Wade's  Case,  5  Co.  115,  recognised  by  Littledale,  J.,  in  4  B.  &  Ad.  548.  (24 
Eng.  C.  L.  115.) 

^  Per  Le  Blanc,  J.,  3  Campb.  70. 

*  Robinson  v.  Cook,  6  Taunt.  336.     (1  Eng.  C.  L.  404.) 

'  Per  Le  Blanc,  J.,  in  Betterbee  v,  Davis,  3  Campb.  70.  See  Brady  v,  Jones,  2  D. 
&  R.  305.  (16  Eng.  C.  L.  87.)  Watkins  r.  Robb,  2  Esp.  710;  where  it  was  held 
that  a  tender  of  a  5/.  note  by  the  defendant,  who  demanded  six  pence  change,  was  not 
good,  as  the  plaintiff  was  not  bound  to  give  him  change. 

V  Saunders  v.  Graham,  Gow.  121.  (5  Eng.  C.  L.  483.)  Cadman  v.  Lubbock,  5 
D.  ^  R.  289.    (16  Eng.  C.  L.  235.) 

^  Dean  v.  JameSi,  4  B.  &  Ad.  546.    (24  Eng.  C.  L.  114.) 

(1)  (A  demand  of  more  than  is  due  will  not  excuse  an  actual  tender  of  what  is  due.  Dini- 
ham  V.  Jaek9on,  6  Wend.  22.)  ' 
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count/'  the  plaintiff  refused  to  take  up  the  money  and  went 
away,  upon  which  the  money  was  counted  orer  by  the  wit- 
ness aiid  found  to  amount  to  17/.  1^.;  held,  to  be  sufficient  evi- 
dence to  support  a  plea  of  tender  of  that  sum.^ 

4. — In  what  mode  a  tender  should  be  made.]    To  make  a  The  mo- 
legal  tender,  the  actual  production  of  the  money  due,  in  moneys  ney  must 
numbered,  is  not  necessary,  if  the  debtor,  having  it  ready  to  ^®  F?" 
produce,  and  offering  to  pay  it,  the  creditor  dispense  with  the  iteproduc- 
production  of  it  at  the  time,  or  do  any  thing  which  is  equiva-  tion  dis- 
lent  to  that;^ ''  either  there  must  be  an  actual  offer  of  the  mo-  pensed 
ney,  or  the  party  must  be  ready  to  pay  it  at  the  time  when  the  with,  by 
actual  offer  of  it  is  dispensed  with.'^*  Therefore,  where  the  de-  ?®  ^^f^^ 
fendant,  on  departing  from  home  left  10/.  with  his  clerk  for  creditor, 
the  plaintiff,  shortly  after  which  the  plaintiff  called,  and  de- 
manded a  larger  sum;  when  the  clerk  told  him,  that  the  defen- 
dant had  left  10/.  for  him,  the  plaintiff  said  he  would  not 
receive  it,  or  any  thing  less  than  his  whole  demand,  but  the 
clerk  did  not  offer  the  lOL;  held,  not  to  be  a  sufficient  tender.^ 
So,  when  the  defendant  went  to  the  plaintiff  ^s  attorney,  and 
saying  that  he  was  come  to  setde  with  him  the  plaintiff's  ac- 
count, produced  a  paper  containing  the  statement  of  the  ac- 
count, in  which  he  made  the  balance  5/.  5«.,  which  he  said  he 
was  ready  to  pay ^  but  produced  no  money  nor  notes;  the  at- 
torney said  he  could  not  take  that  sum,  as  his  client's  demand 
was  above  8/.;  held,  no  tender.*    So  where  the  defendant  *or-    *167 
dered  •/^.  to  pay  the  plaintiff  7/.  12*.,  and  the  clerk  of  the  plain** 
tiflf's  attorney  demanded  8/.;  upon  which  •i.  said  that  he  was 
only  ordered  to  pay  7/.  12*,,  which  sum  was  in  the  hands  of 
B.^  and  B.  put  his  hand  into  his  pocket  to  take  out  the  7/.  12*., 
but  did  not  do  so,  by  the  desire  of  •i.;  but  B,  in  giving  his  evi- 
dence, could  not  say  that  he  had  that  sum  in  his  pocket  at  the 
time,  but  he  was  sure  that  he  had  it  in  his  house,  at  the  door 
of  which  he  was  standing  at  the  time;  held,  not  a  sufficient 
tender,  as  the  money  should  have  been  produced  to  the  attor- 
ney's clerk.' 

If  a  party  tell  his  creditor  that  he  will  pay  him  so  much,  and 
put  his  hand  into  his  pocket  to  take  out  the  money,  but  before 
he  takes  it  out  the  creditor  leaves  the  room,  and  the  money 
consequently  is  not  produced  till  he  is  gone,  it  is  no  tender.^ 
But  where  a  person  offered  a  sum  of  money  by  way  of  tender, 
and  stated  the  precise  sum  which  he  so  offered,  which  he  held 
in  his  hand  twisted  up,  in  bank  notes,  sovereigns,  and  silver. 


*  Holland  v.  Phillips,  6  Esp.  46. 

^  Per  Lord  Ellenborough,  C.  J.,  in  Thomas  v.  Evants,  10  East,  102. 
«  Per  Grose,  J.,  id,  ^  Thomas  v.  Evans,  id. 

*■  Dickinson  v,  Shee,  4  Esp.  68,  cited  by  Bayley,  J.,  in  the  last  case. 
'  Kxaus  V,  Arnold,  7  Moore,  69.    (17  Eng.  C.  L.  70.)    Bat  see  Harding  v,  Davies, 
iofra, 
f  Leatherdale  v.  Sweepstone,  3  C.  &  P.  342.    (14  Eng.  C.  L.  338.) 
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but  not  shown  to  the  creditor;  held,  a  suMcient  tender:  but 
aemble  it  would  not  be  good  if  he  had  not  mentioned  the 
amount^  So  where  the  debtor  expressed  to  the  creditor  his 
willingness  to  pay  10/.,  and  a  third  person  present  offered  to  go 
up  stairs  to  fetch  that  sum,  but  was  prevented  by  the  creditor's 
saying,  <<  he  could  not  take  it;''  held,  a  sufficient  teiider,  and 
the  debtor's  pleading  it  afterwards  was  an  adoption  of  the  act 
of  such  third  person,  althpugh  he  did  not  notice  it  at  the  time>(  1 ) 

A  tender  of  payment  by  a  purchaser,  in  order  to  obtain  an 
article  purchased,  is  unnecessary,  where  the  vendor  admits 
tliat  the  tender  would  be  fruitless.® 

A  tender,  to  be  good,  must  be  unconditional,  and  unaccom- 
paniod  with  any  terms.(2)  Therefore,  if  the  defendant  says 
to  the  plaintiff,  "  If  you  give  me  a  stamped  receipt,  I  will  pay 
you  the  money,"  it  is  not  sufficient.^  So  an  offer  *to  pay,  pro- 
vided the  creditor  will  give  a  receipt  in  full  of  all  demands,  is 
no  tender.*  So  an  offer  to  pay  a  certain  sum  as  the  whole  ba- 
lance, where  a  larger  sum  is  claimed.^  So  if  the  defendant 
lays  down  a  sum  of  money,  and  the  plaintiff  offers  to  take  it 
as  part  of  the  debt,  and  the  defendant  will  not  allow  him  to 
take  it  on  such  conditions,  saying,  that  no  more  is  due,  it  is  no 
tender.*?  So  where  the  plaintiff  proposes  to  take  the  sum  of- 
fered in  part  payment,  and  the  defendant  will  only  allow  him 
to  take  it  as  a  settlement,  it  is  not  a  good  tender.'' 

But  though  the  debtor  makes  the  tender  on  condition  of  get- 
ting a  receipt  in  full,  it  is  good  if  objected  to  at  the  time,  mere- 
ly on  accoimt  of  the  insufficiency  of  the  suul' 

5. — How  to  be  pleaded.]  A  tender  cannot  be  given  in  evi- 
dence on  the  general  issue,  it  must  be  pleaded  specially.  It 
may  be  pleaded  to  the  whole  declaration,  though  the  usual 
practice  is  to  plead  it  to  one  count  only,  if  there  be  more  than 
one,  or  to  plead  non  assumpsit  to  a  part,  and  a  tender  as  to 


>  Alexander  v.  Brown,  1  C.  &  P.  388.    (11  En^.  C.  L.  395.)    Best. 

^  Harding  v.  Davies,  2  C.  &  P.  77.  (13  Eng.  C.  L.  35.)  Best,  C.  J.,  obseTved 
that  if  the  man  said,  **  I  have  got  the  money,  but  must  go  a  mile  for  it,'*  it  would  not 
be  a  tender. 

c  Jackson  v,  Jacob,  3  Bing.  N.  C.  869. 

*  Laing  v.  Meader,  1  C.  &  P.  257.  (11  Eng.  C.  L.  383.)  Ryder  «.  Townsend, 
(Lord,)  7  D.  &  R.  119.  (16  Eng.  C.  L.  272.)  The  proper  course  for  a  debtor  is  to 
take  a  stamp  with  him,  and  require  of  the  creditor  to  give  him  a  receipt  thereon,  and 
pay  him  the  price  of  the  stamp;  and  if  the  creditor  refuses,  he  will  be  liable  to  a  pe- 
nalty, under  the  43d  Geo.  Ill,  c.  126,  s.  4. 

*  Griffith  V.  Hodges,  1  C.  &  P.  419.  (11  Eng.  C.  L.  440.)  Huxham  v.  Smith,  3 
Campb.  31. 

'Stionjr  V.  Harvey,  3  Bing.  304.  (11  Eng.  C.  L.  113.)  Higham  r.  Baddeley, 
Gow.  813.    Evans  v.  Judkins,  4  Campb.  156.    Gordon  v.  Cox,  7  C.  &  P.  173. 

>  Peacock  v.  Dickerson,  3  C.  &  P.  51,  n.     (13  Eng.  C.  L.  34.)    ' 

*  Mitchell  V.  King,  6  C.  &  P.  237.     (25  Eng.  C.  L,  374.) 
1  Cole  V.  Blake,  Peake,  179. 


(1)  {Bakeman  ▼.  Poole,  15  Wend.  637.    Brown  v.  (Hlmore,  8  Greenlcaf,  107.) 

(2)  {Brown  v.  GUmore^  supra.) 
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the  rest.  Bat  the  defendant  will  not  be  pennitted  to  plead  dou- 
ble; first,  non  ciasumpsity  or  non  est  factum j  to  the  whole  de- 
claration, and  then  tender  as  to  part,  for  they  are  incompatible.* 
In  this  plea  it  is  not  sufficient  to  state  that  the  defendant  Uj  and 
always  has  been  ready  to  pay  j  he  must  also  say  that  he  teri" 
dered  and  offered  to  pay. ^  It  must  also  be  averred,  that  the 
defendant  hath  altoaysy^  *from  the  time  of  making  the  said  *169 
promises,  &c.,  been  ready  to  pay,  and  still  is  ready  to  pay,  the 
said  sum,  &c.  In  an  action  by  the  indorsee  against  the  accep- 
tor of  a  bill  of  exchange,  which  was  dishonored,  the  defendant 
pleaded  a  subsequent  tender  of  the  amount,  charges  and  inte- 
rest, before  action  brought,  and  that  he  always,^om  the  time 
of  making  the  tender,  had  been,  and  still  was,  ready  to  pay; 
the  court  held,  that  the  plea  was  insufficient,  for  a  plea  of  ten- 
der is  applicable  only  to  cases  where  the  party  pleading  it  has 
never  been  guilty  of  any  breach  of  his  contract.**  But  the  draw- 
er or  indorser  of  a  bill  of  exchange  may  plead  a  tender  made 
within  a  reasonable  time  of  notice  of  dishonor.* 

The  action  of  assumpsit  being  to  recover  damages  from  the  In  as- 
defendant  for  the  non-performance  of  his  contract,  a  tender  sumpsit,  a 
cannot  in  this  action  be  pleaded  in  bar  of  the  damages;  for  that  ^^^^ 
would  be  to  preclude  the  plaintiff  from  recovering  his  debt,  pi^^ed  in 
which  cannot  be,  for  the  debtor  must,  nevertheless,  pay  the  bar  of  da- 
debt.     Therefore  the  form  of  the  plea  in  that  case  is,  to  confess  ma^s; 
the  damages  due  and  bring  the  money  into  court  and  pray  hutmdebt 
judgment  of  further  damages,  such  as  interest  and  the  costs  of  ^^^^^^  ^^' 
bringing  the  action.     But  in  debt,  as  the  judgment  is  to  reco- 
ver the  debt,  and  damages  are  merely  auxiliary,  being  only  for 
the  detention  and  delay  of  the  debt,  the  proper  form  is  to  plead 
a  tender  in  bar  of  the  damages;  but  still  a  tender  is  no  bar  to 
the  action  in  debt  any  more  than  in  assumpsit' 

The  precise  sum  tendered  should  be  stated,  and  the  aver- 
ment will  be  proved  though  the  defendant  tendered  a  larger 
sum  than  that  stated.^    A  plea  to  an  avowry  of  a  tender  of 


■  1  Saund.  33,  </,  n.    Maclellan  o.  Howard,  4  T.  R.  194.    Jenkins  v,  Edwards,  5 
T.  R.  97.     Orgill  v.  Kempshead,  4  Taont.  459. 
^  1  Saund.  33,  </.  n. 

*  In  aasampsit  or  debt  on  a  single  bond,  if  the  defendant  pleads  tender,  be  must  plead 
that  he  has  been  always  ready;  for  although  the  defendant  tendered  the  money,  and 
has  been  always  ready  since  the  tender  to  pay  it,  yet  the  plaintiff  may  have  demanded 
it  before,  it  beinff  a  duty  froni  the  time  of  the  promise.  And  if  the  defendant  did  not 
pay  it  on  demana,  his  promise  was  broken,  though  he  tendered  it  afterwards.  But  if 
iie  pleads  that  he  was  always  ready,  this  refers  to  the  time  of  the  promise  made,  and 
Bot  to  the  time  of  the  tender,  per  Holt,  C.  J.,  in  Giles  v,  Hartis,  1  Lord  Raym,  354. 
An  arerment  of  tout  Umpg  prist  in  a  plea  of  tender,  is  one  of  those  landmarks  m  plead- 
in?  which  ought  never  to  be  departed  from.  Per  Lord  Ellenborongh,  in  Hume  v, 
Peploe,  8  East,  169. 

^  Hume  V.  Peploe,  8  East,  168. 

*  Walker  v.  Barnes,  4  Taunt.  340.    (1  Eng.  C.  L.  91.) 

'  Giles  V.  Hartis,  1  Lord  Raym.  354.    3  Salk.  633.     1  Saund.  33,  e.  n. 
t  Stark.  £?.  1559.    See  Dean  «•  James,  4  B.  &  Ad.  547,  (34  Eng.  C.  L.  114,)  an/e, 
166. 


169  ASSTIMPSIT.  [chap.  I. 

16/.  will  not  be  supported  by  proof  of  a  tender  of  IS/.  16*., 
though  no  more  rent  W2is  due  than  the  sum  proved  to  have 
been  tendered.* 
Replica-        To  a  plea  of  tender  the  plaintiff  may  in  his  replication  deny 
tioD.  the  tender,  and  thereby  dispute  its  formality,  or  may  *adinit 

*170      the  tender  and  proceed  to  trial  for  a  larger  amount ;  or  he  may 
May  deny  set  up  a  prior  or  subsequent  demand  and  a  refusal  of  the  pre- 
the  tender,  q\sq  sum  tendered.    In  such  a  case  it  will  be  incumbent  on 
Bubse-"^  *  him  to  prove  the  precise  sum  stated  to  have  been  before  ten- 
quent  de-   dered  to  and  refused  by  him.     To  an  action  on  a  bill  of  ex- 
mand.        change  for  10/.  4^.  the  defendant  pleaded  non  assumpsit  to  a 
part  and  a  tender  of  4/.  7s,  6rf.;  replication,  that  after  the  cause 
of  action  accrued  and  before  the  tender,  the  plaintiff  demjanded 
the  sum  tendered.    The  evidence  was,  that  the  bill  was  pre- 
sented when  due  and  payment  demanded;  no  other  demand 
was  proved.    The  court  said,  that  the  issue  was  as  to  the  spe- 
cific fact  whether  the  plaintiff  did  or  did  not  before  the  tender 
of  the  4/.  7*.  6d.  demand  that  very  sum  of  the  defendant,  and 
the  evidence  did  not  support  that  issue.    The  plaintiff  ought 
to  have  proved  a  demand  of  the  specific  sum  mentioned  in  the 
declaration,^ 
By  whom      A  demand  of  the  debt,  to  do  away  the  effect  of  a  tender, 
a  subse-     must  be  by  some  one  authorised  to  receive  the  money,'  and  to 
quent  de-  gjyg  ^jjg  debtor  a  discharge.**    Where  a  tender  to  the  landlord 
should  be  ^®  pleaded  in  bar  to  a  cognisance  for  rent,  and  the  defendant 
made.        rcpUes  a  subsequent  demand  by  himself,  the  replication  is  not 
supported  by  evidence  of  a  demand  by  his  agent.®    Where  a 
tender  is  made  by  two  debtors  who  are  jointly  liable,  a  subse- 
quent demand  of  one  of  them  is  sufficient.*"    The  demand 
should  be  personal,  that  the  defendant  may  have  an  opportu-i 
nity  of  paying  the  sum  demanded:  therefore  a  letter  sent  by  the 
plaintiff 's  attorney  demanding  the  sum  tendered,  is  not  suffi- 
cient to  support  a  repUcation  of  a  subsequent  demand  and  re^ 
fusal.s 


*  John  V.  Jenkins,  1  C.  &  M.  237. 

»» Rivers  v.  Griffiths,  5  B.  &  A.  630.  (7  Eng.  C.  L.  215.)  Spybey  v.  Hide,  ^ 
Campb.  181. 

^  Coore  V,  Callaway,  1  Esp.  115.  A  subsequent  demand,  accompanied  with  a  dci 
mand  of  another  sum  not  due,  is  insufficient,  ta. 

*  Coles  V,  Bell,  1  Campb.  478,  n.  In  this  case,  and  in  the  preceding  case,  the  dci 
mand  was  made  by  the  clerk  of  the  plaintiff's  attorney,  who  had  never  seen  the  defen^ 
dant  before  going  upon  this  errand.  Lord  EUenborough  held  it  insufficient,  obserring 
that  a  demand  by  the  attorney  himself  might  have  done. 

*  Phnm  V,  Grevill,  6  Esp.  95. 

'  Peirse  v.  Bowles,  1  Stark.  323.     (2  Eng.  C.  L.  409.) 

«  Edwards  v.  Yeates,  R.  &  M.  360.  (21  Eng.  C.  L.  456.)  But  see  Hayward  « 
Hague,  4  Esp.  93,  where  it  was  held,  that  a  letter  demanding  paymt^nt  sent  to  iU 
defendant's  house,  to  which  an  answer  was  returned  that  the  demand  should  be  set* 
tied,  was  held  to  be  sufficient  evidence  to  go  to  the  jury  of  a  demand  and  refusal. 


SEC.  SXI.]  PATMENT  OF  MOVST  INTO  COUBT.  *171 


•SECTION  XXI. 

PAYMENT  OF  MONET  INTO  COUBT. 

When  tender  is  pleaded,  the  defendant  should  pay  the  mo- 
ney into  court,  otherwise  the  plaintiff  may  sign  judgment  as 
for  want  of  a  plea.* 

But  where  in  an  action  of  debt  the  defendant  pleaded  the  Payment 
general  issue  as  to  part,  and  as  to  the  other  part  a  tender,  but  into  court 
omitted  to  pay  the  money  into  court,  judgment  having  on  that  ^^  ^^' 
account  been  signed  as  for  want  of  a  plea,  it  was  set  aside  for    ®'* 
irregularity.^    It  has  been  decided  that  after  a  plea  of  tender 
the  plaintiff  cannot  be  nonsuited.    In  paying  the  amount  ten- 
dered into  court,  care  should  be  taken  to  have  it  paid  in  on  the 
particular  count  to  which  the  tender  is  pleaded.**    For  where 
in  an  action  on  a  special  contract  and  on  money  had  and  re- 
ceived, &c.,  the  defendant  pleaded  the  general  issue,  and  to  the 
common  counts  a  tender;  and  he  paid  money  into  court  gene- 
rally, not  applying  it  to  any  particular  count;  held,  tliat  such 
payment  could  not  be  referred  exclusively  to  the  count  to 
which  tender  was  pleaded;  but  that  it  applied  to  the  whole  de- 
claration, and  admitted  the  special  contract.** 

If  the  defendant  has  neglected  to  make  a  tender,  he  may  re-  payment 
licve  himself  by  paying  the  debt  into  court,  after  action  brought,  into  court 
together  with  the  costs  of  the  action  up  to  that  time;  and  in  ^^^  ^^ 
case  the  plaintiff  refuses  to  accept  the  money,  he  proceeds  at  ^^  made 
his  peril,  insomuch,  that  if  at  the  trial  he  be  nonsuited,*^  or  the 
jury  shall  not  give  him  a  sum  exceeding  the  money  paid  into 
court,  he  will  be  obliged  to  pay  the  costs  of  the  action,  though 
he  is  still  entitled  to  take  the  money  out  of  court,  as  well  in  this 
cose  as  in  a  plea  of  tender;  for  the  defendant  in  both  cases  ad- 
mits, that  the  plaintiff  has  a  cause  of  action  to  the  amount  of  the 
money  tendered  or  paid  into  court.^    The  general  rule  is,  that     *172 
money  may  be  paid  into  court  where  the  action  is  brought  for 
a  sum  certain  or  capable  of  being  ascertained  by  computation, 
but  not  in  an  action  for  general  damages.^ 

TTie  statute  3  and  4  W.  IV,  c.  42,  s.  21,  enacts, « that  it  shall 
be  lawful  for  the  defendant  in  all  personal  actions,  (except  ac- 
tions for  assault  and  battery,  false  imprisonment,  libel,  slander, 

•  Pc&eT  V.  Shelton,  1  Stra.  638.     1  Tidd's  Prac.  612. 

^  Chapman  v.  Hicks,  3  Dow.  P.  C.  641.    See  also  Gutteridge,  v.  Smith,  2  H.  Bl. 
37-1. 
'  Hardingr  v,  Spicer,  1  Campb.  327.    See  the  note  of  the  learned  reporter. 
'  Bnlwer  v.  Home,  4  B.  &  Ad.  132.     (24  Enjgr.  C.  L.  40.) 

*  A  plaintiff  may  be  nonsuited  though  the  defendant  pays  money  into  court,  Tidd. 
e95.     Cotterell  v.  Apsey,  6  Taunt.  324.     (1  Eug.  C.  L.  400.) 

'  1  Sannd.  33,  d. 

(  Halleti  V.  E.  I.  Company,  2  Burr.  1 120.    Salt  v.  Salt,  8  T.  R.  47.    1  Saund.  33, 
e.  5th  ed. 
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malicious  arrest  or  prosecution,  criminal  conversation  or  de- 
bauching of  the  plaintiff 's  daughter  or  servant,)  by  leave  of 
the  court  where  such  action  is  pending,  or  a  judge  of  any  of 
the  said  superior  courts,  to  pay  into  court  a  sum  of  money  by 
way  of  compensation  or  amends,  under  such  regulations  as  to 
payment  of  costs,  and  forms  of  pleading,  as  the  said  judges 
shall  by  any  rules  or  orders  direct." 

Pursuant  to  the  preceding  enactment,  the  practice  now  is, 
where  money  is  paid  into  court,  such  payment  shall  be  pleaded 
in  all  CEuses.* 

The  plaintiff,  after  the  delivery  of  a  plea  of  payment  into 
.  court,  shall  be  at  liberty  to  reply  to  the  same,  by  accepting  the 
sum  so  paid  in  full  satisfaction  and  discharge  of  the  cause  of 
action  in  respect  of  which  it  has  been  paid  in,  &c.,  or  that  he 
has  sustained  damages,  (or  that  the  defendant  is  indebted  to 
him,  as  the  case  may  be,)  to  a  greater  amount  than  the  said 
sum,  and  in  the  event  of  an  issue  thereon  being  found  for  the 
defendant,  the  defendant  shall  t>e  entitled  to  judgment  and  his 
costs  of  suit.** 

An  action  for  damages,  occasioned  by  the  negligently  run- 
ning down  the  plaintiff's  boat  by  the  defendant's  vessel,  is  not 
an  action  for  a  debt  or  demand,  within  the  meaning  of  the 
foregoing  act.® 

Where  a  whole  count  applies  to  a  demand  for  unliquidated 
damages,  money  cannot  be  paid  into  court  on  a  part  of  it.^ 

Where  there  are  several  counts  for  several  causes  of  action, 
or  several  breaches  are  assigned  in  covenant,  the  defendant 
*173    may  *plead  payment  into  coinrt  of  one  entire  sum,  in  full  satis^ 
faction  of  all  the  counts  or  breaches.  * 

Money  may  be  paid  into  court  on  one  of  several  breaches 
of  covenant,  contained  in  a  lease  set  forth  in  the  declaration; 
if  the  plaintiff^s  particular  specifies  the  sum  he  claims  for  that 
breach.^ 

In  an  action  by  landlord  against  tenant,  for  not  repairing^ 
the  court  refused  to  allow  the  defendant  to  pay  money  into 
court  by  way  of  compensation  and  amends,  under  3  and  4  W^ 
IV,  c.  42,  s.  21,  under  a  plea  in  the  form  given  by  Reg.  Il 
H.  T.  4  W.  IV,  and  under  a  plea  of  tender  before  action 
brought.^ 

A  plea  of  payment  into  court  beginning  <^  as  to  so  much^ 
parcel,"  &c.,and  concluding  without  any  prayer  of  judgment^ 
is  bad  on  special  demurrer;  not  being  in  the  form  required  by 
the  17th  rule.  If  it  is  intended  to  defend  part  of  the  action, 
and  to  pay  into  court  as  to  the  other  part,  Uie  plea  or  pleas  in 


•  R.  G.  H.  T.  4  W.  IV,  17.  »>  R.  Gen.  H.  T.  4  W.  IV,  19. 

^  Watson  V.  Abbot,  3  C.  &  M.  150. 

**  Hodges  V.  Lord  Litchfield,  2  Dowl.  P.  C.  741. 

•  Marshall  «.  Whiteside,  1  Mees.  &  Wels.  188.    4  Dowl.  P.  C.  766. 
'  Smith  «.  King,  2  Dowl.  P.  C.  751. 

s  Serle  «.  Barrett,  4  Nev.  &  M.  200,  S.  C;  nom  Deaile  v.  Baiiett,  2  AdoL  &;  Ellis, 
82.    (29  Eng.  C.  L.  41.) 
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bar  should  be  pleaded  first,  and  the  payment  into  court  should 
be  pleaded  as  to  the  residue.* 

Upon  a  declaration  of  two  counts,  the  defendant  paid  into 
court  enough  to  cover  the  demand  in  the  first  instance,  and 
obtained  a  verdict  on  the  second;  but  having  omitted  to  plead 
the  payment  as  required  by  the  new  rules;  held,  that  he  was 
not  entitled  to  costs,^ 

A  plea  of  payment  of  a  less  sum  of  money  into  court  on 
a  general  indebitatus  count  or  counts,  is  good,  though  the 
amount  intended  to  be  appropriated  to  each  <^ount  is  not  shown. 
But  sefnble  if  there  be  a  count  on  a  bill  of  exchange,  the  de- 
fendant in  pleading  must  answer  the  whole  amount  of  the  bill; 
and  a  plea  of  payment  into  court  alone  of  a  sum  less  than 
the  amount  of  the  bill,  would  be  bad,  and  it  would  also  be 
bad  though  of  a  larger  amount,  if  pleaded  to  a  count  on  a 
bill,  and  any  other  counts,  unless  a  sufficient  amount  be  spe- 
cifically appropriated  in  the  plea  to  the  bill.® 

*To  a  declaration  in  assumpsit  for  non-performance  of  a  *174 
contract  to  receive  and  pay  for  a  copper,  made  to  order,  at  a 
specified  price  per  pound  weight,  the  defendants  pleaded,  inter 
alia^  the  payment  into  court  of  15/.,  and  that  the  plaintiff  had 
not  sustained  damage  to  a  greater  amount;  held,  that  they  could 
not  under  this  plea  give  in  evidence,  that  they  had  counter- 
manded the  order  when  only  a  part  of  the  work  had  been  done.^ 

The  new  rules  have  made  no  alteration  in  the  effect  of  pay- 
ment into  court. 

The  result  of  all  the  cases  on  this  subject,  is,  that  payment  Effect  of 
of  money  into  court  admits  every  thing  which  the  plaintiff  payment 
would  be  obliged  to  prove  in  order  to  recover  that  money.*  (1)  ^i^^ouru 
Where  two  breaches  were  assigned  in  one  count  of  a  declara- 
tion upon  a  contract,  and  the  defendant  paid  money  into  court 
upon  one  of  them;  held,  that  he  thereby  admitted  the  whole 
contract  as  set  out  in  that  coimt/    Payment  of  money  into 
court  generally  on  the  whole  declaration,  admits  the  contract 
as  stated  in  each  count,  and  a  breach  of  it,  and  that  something 
is  due  on  each  count  thereon;  but  it  does  not  admit  the  amount 
of  the  breach  there  stated.^    If  payment  of  money  into  court 
\s  made  on  a  count  alleging  a  special  contract,  it  operated  as 
an  admission  of  that  contract:  if,  on  a  general  indebitatus  count, 
for  work  and  labor,  or  the  like,  on  which  the  plaintiff  might 
recover  for  one  or  more  distinct  contracts,  it  operates  as  an  ad- 

*  Shannan  r.  Stevenson,  1  Gale,  74.    3  Dowl.  P.  709.    3  C.  M.  &  R.  75.    5  Tyr. 
564. 

^  Adlard  v.  Booth,  1  Bing.  N.  C.  693.     (28  Eng.  C.  L.  548.)     1  Scott,  644. 
*"  Joaidain  v.  Johnson,  1  Gale,  312.    4  Dowl.  534.    5  Tyr.  524. 
^  Stevens  v.  Ufford,  7  C.  &  P.  97.    Tindal. 

*  Ftr  Curiam^  in  Dyer  o.  Ashton,  1  B.  &  0.  4.     (8  En?.  C.  L.  5.) 

f  Id.    Cox  V,  Biain,  3  Taunt.  94.  <  Stoveld  v.  Brewin,  2  B.  &  A.  116. 

(1)  (A  plea  of  tender  and  pavment  of  money  into  court,  preclades  objection  to  tho  form  of 
action,  BaOey  t.  Bucher,  6  Watts,  74.) 
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mission  of  liability  to  that  amount  on  some  one  or  more  of  such 
contracts;  its  effect  in  both  cases  is  the  same  as  if  a  payment 
had  been  made  by  the  defendant  of  the  like  sum  before  action 
brought.*  Payment  of  money  into  court  does  not  bind  the 
defendant  to  admit  the  particulars  of  demand  annexed  to  the 
declaration,**  by  the  rule  of  T.  T.  1  W.  IV;  as  the  particulars 
are  not  necessarily  connected  with  the  payment.**  Where  to 
*175  *a  demand  for  15/.  the  defendant  paid  5/.  into  court,  and  at  the 
trial  gave  evidence  to  show  that  the  items  in  the  account  be- 
yond the  51.  was  a  debt  owing  from  his  mother;  held,  that  the 
evidence  was  properly  received.  Patterson,  J.,  said,  that  there 
was  no  analogy  between  the  old  practice  of  paying  money 
into  court  and  the  present  plea,  as  formerly  non  assumpsit 
was  pleaded  at  the  same  time  that  the  money  was  paid.  The 
defendant,  he  said,  by  his  plea  admitted  a  liability  on  all  the 
causes  of  action  stated  in  the  declaration;  but  as  the  declara- 
tion was  in  general  terms,  the  plea  admitted  no  more  than  the 
contract  generally..  For  the  particulars  of  demand  were  not 
to  be  considered  as  incorporated  in  the  declaration.*' 

Payment  of  money  into  court  on  a  count  on  a  promissory 
note  payable  by  instalments,  is  only  an  admission  by  the  de- 
fendant, that  money  to  the  amount  paid  in  was  due  on  the 
note;  it  does  not  bar  the  statute  of  limitations  as  to  a  further 
sum  claimed  to  be  due  on  the  same  note.**  In  Cox  v.  Parry,*  it 
was  decided  that  payment  of  money  into  court  is  an  acknow- 
ledgment by  the  defendant  of  the  contract,  and  that  the  plaintifl 
is  entitled  to  Recover  the  sum  so  paid;  that  it  did  not  preclude 
him  from  taking  any  objection  limiting  the  operation  of  the 
contract,  in  order  to  bar  the  plaintiff  from  recovering  more  than 
had  been  paid  into  court.*" 

Where  money  was  paid  into  court  in  an  action  on  an  attor J 
ney's  bill,  it  was  held,  that  such  payment  admitted  that  th(^ 
plaintiff  was  employed  as  an  attorney,  but  not  that  he  was  toi 
be  paid  the  fees  as  of  right  payable  to  an  attorney,  and  that 
the  defendant  was  not  thereby  precluded  from  showing  that 
the  plaintiff  had  agreed  that  he  should  charge  for  his  services 

only  the  money  actually  disbursed.^ 

^* 

*  Per  Parke,  J.,  Meager  v.  Smith.  4  B.  &  Ad.  680.     (24  Eng.  C.  L.  140.) 

*  Per  Littledale,  J.,  trf.  In  Richardson  and  Wife  v,  Robertson,  1  M.  &  W.  469. 
where  it  appeared  that  a  sam  of  money  had  been  paid  to  the  plaintiff  after  actiod 
brought,  and  there  was  no  plea  of  payment,  the  court,  on  motion,  the  payment  not 
being  denied,  allowed  the  damages  to  be  reduced  by  that  sum. 

«  Booth  V.  Howard,  MSS.  H.  T.  1837,  1  N.  &  P- 

*  Reid  V.  Dickons,  6  B.  &  Ad.  499.     (37  Eng.  C.  L.  113.)    3  N.  &  M.  369. 

*  1  T.  R.  464. 

'  Per  Patteson,  J.,  in  Reid  t*.  Dickons,  5  B.  &  Ad.  501.    (37  Eng.  C.  L.  114.) 
s  Jones  V,  Read,  1  N.  &  P.  18. 
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RBPLICATIOK. 

Thb  new  rules  do  not  apply  to  replications.* 

It  has  recently  been  decided  that  the  replication  de  inju*  When  the 
ria  sua  propria  absque  tali  eausa^  which  heretofore  had  '^P^^. 
been  confined  to  actions  ex  delicto^  is  applicable  in  assump-  ^^'^^ 
sit  whenever  the  plea  admits  the  promise  as  stated  in  the  de*  il^*^^  ia 
daration  and  alleges  an  excuse  for  its  non-performaDce,  and  assumpsit 
the  defendant  does  not  claim  an  interest  in  the  subject  matter 
of  the  acti<Hiy  or  an  authority  from  the  plaintiff  to  retain  it. 
In  assumpsit  by  the  indorser  against  the  maker  of  a  promissory 
note,  the  defendant  pleaded  that  after  having  made  the  note 
he  indorsed  it  to  one  R.,  who  undertQok  to  discount  it,  but  who 
fraudulently  appropriated  it  to  his  own  use;  that  the  plaintiff 
was  privy  to  the  fraud,  that  he  indorsed  it  to  him  without  value 
or  consideration^  and  that  there  never  was  any  value  or  con- 
nderation  for  the  note  between  any  of  the  parties  thereto;  the 
plaintiff  replied  de  injuria  sua  propria^  &c.  Held,  that  the 
replication  was  good;  for  the  plea  confessed  that  the  defendant 
made  the  note  and  that  it  was  indorsed  to  the  plaintiff,  which 
constituted  a  primd  facie  case  of  liability,  and  an  implied 
promise  to  pay  the  amount  to  the  plaintiff,  and  it  avoided  the 
effect  of  that  admission,  by  showing  that  the  note  was  made 
and  indorsed  without  value  bond  fide  paid,  whereby  the  de- 
fendant was  excused  from  performing  that  promise.  <<  Though 
several  facts  were  necessarily  averred  in  the  plea  as  constituting 
part  of  it,  yet  in  substance  it  contained  one  ground  of  defence 
only,  that  is,  that  the  plaintiff  was  not  the  bond  fide  holder 
for  value,  and  the  rule  of  pleading  was  not  that  issue  should 
be  joined  on  a  single  fact,  but  on  a  single,  point  of  defence.  If 
this  replication  were  not  allowed,  great  inconvenience  would 
follow;  for  in  every  action  on  a  bill  or  note,  it  would  be  com- 
petent for  a  defendant,  by  alleging  fraud  or  such  other  circum- 
stance as  would  throw  the  proof  of  value  on  the  plaintiff,  to 
compel  him  to  prove  it  For  it  would  seldom  happen  that  a  *177 
plaintiff,  if  he  were  tied  down  to  dispute  one  fact,  would  take 
issue  on  such  allegation,  and  then  he  would  bo  obliged  to  take 
an  issue  which  would  admit  the  fraud  and  throw  the  proof  of 
value  on  himself,  thereby  placing'  himself  in  a  worsQ  situation 
than  before  the  new  rules.  On  the  other  hand,  by  allowing 
this  replication,  the  indorsee  was  left  in  the  same  situation  as 
he  was  before  with  the  additional  advantage,  that  he  was 
made  acquainted  with  the  defence  intended  to  be  set  up,  which 
was  one  great  object  of  the  pleading  regulations;  and  he  would 

'  Per  Patteson,  J.,  in  Brown  v,  Danbeney,  1  H.  &  W.  647,  an^,  161. 
•    Vol.  L— 10 
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be  called  upon  to  prove  value  given  or  not,  according  as  the 
defendant  Would  prove,  or  fail  in  proving  the  allegation  of 
fraud  as  he  would  before  under  the  general  issue/'* 
JDe  injw        Where  in  assumpsit  on  a  promissory  note,  the  defendaDt 
"^'  pleaded  that  the  note  was  given  upon  an  agreement,  that  the 

plaintiff  should  advance  to  the  defendant  certain  money  and 
goods,  and  that  the  plaintiff  did  not  perform  his  agreement; 
held,  that  de  ininrid  was  a  good  replication  to  the  plea> 
When  dt       Where  the  plea  in  effect  denied  that  the  defendant  had  made 
imjwriA^     the  promise  alleged  in  the  declaration,  it  was  held  that  dt 
he  ^'^Vu^  injuria  was  bad.*  So  where  the  defendant  by  his  plea  claimed 
^^     *  an  interest  in  the  property  for  which  the  action  was  brought, 
and  a  right  to  retain  it  by  and  in  consequence  of  an  authority 
given  by  the  plaintiff.''    So,  where  the  declaration  was  for  a 
breach  of  contract  in  not  paying  for  goods  by  bills  with  secu- 
rity, and  the  plea  set  out  a  custom  of  trade  that  such  security 
was  only  given  when  it  was  demanded  before  the  goods  were 
delivered;  held,  that  de  injuria  ava  propria  was  not  a  proper 
replicatidn,  for  the  plea  did  not  admit  the  promise  set  out  in  the 
declaration  and  excuse  the  nonperformance;  but  in  effect  de- 
nied that  such  promise  was  made.®    So,  where  the  plea  was 
not  matter  of  excuse  for  the  breach  of  the  contract,  but  of  a 
subsequent  satisfaction  for  that  breach,  it  was  held  that  de  in- 
juria could  not  be  replied.' 

The  replication  de  injuria  sua  propria  puts  in  issue  all  the 
fetcts  stated  in  the  plea. 

«  Per  Lord  Abinger,  C  B.,  in  deliyeringr  the  jndgment  of  the  conrt  in  Isaac  v.  Farm, 
1  M.  &  W.  65.  1  Gale,  385.  Griffin  v.  Yates,  S  Bing.  N.  C,  579.  (89  Eng.  G.  L. 
430.)    1  Hodges,  387. 

k  Watson  V.  WUkes,  5  Ad.  &  EU.  S37.  8  H.  &  W.  187.  Lorymer  v.  Yiseu,  3 
Hodges,  38. 

« Solly  V.  Neish,  1  Gale,  337.  '  Id. 

•  Whittaker  v.  Mason,  1  Hodges,  319.    8  Bing.  N.  C.  359.    (89  Eng.  C.  L.  357.) 

'  Crisp  9.  Griffiths,  8  C.  M.  £  R.  159.    1  Gato,  106. 
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SECTION  I^ 
THE  BEQUISITES  TO  ENTITLE  AN  ATTOBNEY  TO  HIS  COSTS. 

Ak  attorney  may  sae  for  the  amount  of  his.  bill  in  an  ac- 
tion of  assumpsit  or  debt  The  former^  however,  is  the  usual 
remedy. 

In  general,  to  entitle  an  attorney  to  recover  his  costs,  1.  He 
must  have  been  duly  admitted,  and  have  his  name  enrolled  in 
the  conrt  in  which  the  business  has  been  done.  2.  He  must 
have  taken  out  his  certificate  within  the  year.  3.  He  must 
have  been  retained  by  the  party  who  is  to  pay  him.  4.  And 
he  must  have  discharged  his  duty  towards  lus  client  with  skill, 
diligence  and  integrity. 

If  an  attorney  practise  in  a  court  in  which  he  has  not  been  An  attot- 
admitted,  he  cannot  maintain  an  action  for  his  costs,  not  even  ney  mnst 
for  money  out  of  pocket,  nor  has  he  a  lien  for  them;*  nor  can  ^*^""t" 
'be  recover  his  costs  if  his  name  be  not  enrolled,  though  he  be    «|Y9 
otherwise  duly  qualified.    Where  the  plaintiff  signed  the  roll 
on  which  attorneys  enter  their  names  when  sworn  in,  and  also 
the  parchment  instrument  by  which  the  judges  authorise  their 
admission,  but  he  had  not  taken  the  instrundent  to  the  clerk  of 
the  warrants'  office,  to  have  his  name  enrolled  in  that  office 
book;  held,  that  he  could  not  recover  his  costs,  though  he  was 
duly  cetificated.^ 

■  Hyde  v.  Latham,  3  l^r.  143,  1  C.  &  M.  138.  See  also  Constable  «.  Johnson, 
1  Dowl.  599.  Coates  v.  Hawkyard,  1  Russ.  and  M.  746,  and  the  eases  there  cited. 
Vineent  v.  Holt,  4  Taunt.  463.    3  O.  If,  c.  33. 

^  Hamphreys  v.  Harvey,  I  Bing.  N.  G.  63.  (37  Eng.  C.  L.  313.)  4  M.  &  Seott, 
500.    3  Dowl.  63.    See  Yonng  v.  DowlmiTn,  3  Y.  &  J.  34. 


a7f 


ATTORITET. 


[chap.  II< 


When  one 
attorney 
practises 
m  the 
name  of 
another. 


180 


An  attor- 
11^  can- 
not aban- 
don a  suit 
before  its 
termina- 
don*  with- 


But  if  he  conduct  proceedings  in  a  court  of  which  he  has 
not  been  admittedyin  the  name  of  an  attorney  of  that  courts 
it  is  no  objection  to  an  action  for  the  costs,  for  the  court  has 
the  security  of  one  of  its  own  officers.*  It  seems,  however, 
that  though  a  solicitor  may  practise  in  the  name  of  an  attorney 
as  his  agent  in  the  courts  of  common  law,  an  attorney  cannot 
practise  in  the  name  of  a  solicitor,  as  his  agent  in  the  courts  of 
equity.^  But  where  an  attorney  of  K.  J3.  sued  out  a  commis- 
sion of  bankruptcy,  it  was  held,  that  he  might  maintain  an 
action  for  hid  fees  without  being  admitted  a  scdicitor  in  Chan- 
cery, for  the  commission  was  issued  on  the  common  law  side 
of  the  Court  of  Chancery,  and  it  was  not  necessary  that  the 
name  of  an  attorney  should  appear  on  the  issuing  thereof.*^ 
Where  two  persons  were  in  partnership  as  attorneys,  and  one 
of  them  was  appointed  replevin  clerk  to  the  sheriff,  it  was  held 
that  an  action  for  executing  a  replevin  bond  must  be  brought 
in  the  name  of  the  replevin  clerk  alone,  although  it  was  exe- 
cuted in  the  oiSice  where  both  carried  on  the  business  jointly, 
for  the  contract  was  with  the  clerk  and  not  with  both.* 

But  where  a  party  employed  two  attorneys,  partners,  to 
conduct  a  cause  for  him  in  the  palace  court,  and  one  only  of 
them  was  admitted  on  the  rolls  of  that  court;  it  was  held,  that 
an  action  in  the  common  form  lay  at  the  suit  of  them  both  for 
*the  costs,  though  the  retainer  was  given  to  the  attorney  of  the 
palace  court  only  for  it  was  proved  that  there  was  a  contract 
with  them,  and  if  neither  of  them  was  an  attorney  of  that 
court,  it  would  be  competent  to  them  to  enter  into  a  conttact 
to  get  the  business  done  by  one  "(vho  was;  therefore  it  could 
msdke  no  difference  that  the  business  was  transacted  by  one  of 
the  plaintiflGs.®  Where  an  attorney  carried  on  business  under 
the  firm  of  J3.  and  Son,  the  son  not  being  in  fact  a  partner,  but 
acting  as  clerk  to  his  father  and  receiving  a  salary,  it  was  held 
that  j1,  might  sue  in  his  own  name  for  his  bill  of  costs;  for  as 
the  son  was  not  a  partner,  he  could  not  be  said  to  be  a  party  to 
the  contract,  and  therefore  need  not  be  joined.^ 

The  contract  of  an  attorney  or  solicitor  retained  to  conduct 
or  defend  a  suit  is  entire  and  continuing,  viz.  to  carry  it  on  till 
its  termination;  therefore,  an  attorney  who  has  commenced  a 
suit  for  his  client,  and  abandons  it  before  its  termination, 
without  cause  and  without  giving  his  client  reasonable  notice, 
cannot  recover  his  costs  for  the  period  during  which  he  was 


•  Gardner  v.  Coyer,  1  Gale,  45.  3  Dowl.  424.  Att.-6en.  v.  Malin,  2  Tyr,  512. 
9  C.  &  J.  dOO.  i  Dowl.  576.  See  Chad  wick  v.  Hough,  2  0.  M.  &  R.  29,  164.  1 
Gale,  143. 

»  Hockley  v  Bantock,  2  Myl.  &  K.  437. 
«  Wilkinson  v.  DiggeW,  1  B.  &  C.  160.    (8  Eng.  C.  L.  50.) 
'  '  Brandon  v.  Habbard,  4  Moore,  367.    2  B.  &  B.  11,  n.    (6  Eng.  C.  L.  4.) 

•  Arden  v.  Tucker,  4  B.  &  Ad.  815;  (24  Eng.  C.  L.  171;}  oyerruling  S.  G.  1  M. 
U  Rob.  191. 

'  '  KeU  V.  Nainby,  10  B.  &  G.  20.    (21  Eng.  G.  L.  17.)    5  M.  &  R.  76. 
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employed.*    But  if  he  has  a  reasonable  cause,  he  may  refuse  oat  a  lea- 
to  goon  with  a  suit  on  giving  his  client  reasonable  notice,  and  sonable 
in  such  case  he  will  be  entitled  to  costs.^    If  an  attorney  has  ^^• 
reasonable  and  probable  grounds  fbr  commencing,  an  action, 
and  desist  from  prosecuting  it,.because  he  afterwards  discovers 
that  the  cause  cannot  be  successfully  proceeded  with,  he  is  en- 
titled to  his  costs;*  and  in  no  case  is  he  bound  to  proceed  with-  He  need 
out  adequate  advances  from  time  to  time  by  his  client  for  ex-  not  pre- 
penses out  of  pocket,  provided  he  gives  his  client  sufficient  i^^ 
notice  of  his  intention  to  enable  him  to  make  the  required  piled  mth 
provision.^    What  is  reasonable  notice  is  a  question  for  the  the  ex- 
jury.*  penses. 

It  is  also  necessary,  in  order  to  enable  an  attorney  or  solici- 
tor to  recover  his  costs,  that  he  should  take  out  his  certificate; 
*for  if  he  neglects  ybr  a  whole  year  to  take  out  his  certificate,  *181 
he  cannot  sue  for  business  done  as  an  attorney  during  that  He  must 
period/  But  if  he  take  his  certificate  out  btfore  the  end  of  a  have  taken 
year,  after  the  expiration  of  the  period  to  which  his  preceding  ^enblwite 
certificate  extended,  it  will  have  a  retrospective  operation  and 
enable  him  to  recover  for  business  done  in  that  portion  of  the 
year  during  which  he  was  uncertificated;  provided  his  omis- 
sion to  take  out  a  certificate  was  not  with  an  intention  to  evade 
the  payment  of  the  duties,  and  the  intent  is  a  question  for  the 
jury.s  Where  the  defendant  in  a  suit  paid  the  debt  but  re- 
fused to  pay  the  costs,  and  the  plaintiff's  attorney  proceeded  to 
trial  and  issued  execution  for  them;  the  court  stayed  the  pro- 
ceedings because  the  attorney  was  uncertificated,' and  the  plain- 
tiff had  made  no  advances.^  So  where  an  attorney,  in  other 
respects,  duly  qualified,  had  omitted  to  have  his  name  enrolled 
in  the  court,  it  was  held,  that  he  was  not  entitled  to  costs.^ 
Where  it  appears  that  the  plaintiff  had  acted  as  an  attorney, 
the  court  will  presume  that  he  was  duly  qualified  to  act  as 
such  imtil  the  contrary  be  proved,  and  tne  onus  of  showing 
that  he  was  not  duly  qualified  lies  on  the  defendant  Where, 
therefore,  it  appeared  that  the  plaintiff  was  admitted  an  attor- 
ney, and  had  subsequently  omitted  for  more  than  one  year  to 
take  out  his  certificate,  whereby  his  admission  became  void  by 
the  statute  above  referred  to;  but  having  practised  as  an  attor- 
ney some  years  subsequently  to  the  period  when  his  original 
admission  so  became  void:  it  was  held,  that  it  was  incumbent 

•  Hairifl  V.  Osbocum,  2  C.  &  M.  629.    4  Tyr.  445.    Creswell  v.  Byron,  14  Yes.  974. 
Hoby  9.  Bnilt,  3  B.  &  Ad.  350.     (23  Eng.  C.  L.  91.) 

^  Van  Sandan  v.  Browne,  9  Bing.  403,  (23  Eng.  C.  L.  315,)  350,  ;kw^. 

•  PerTindal,  C.  J.,  in  La\i^ence  v.  Potts,  6  C.  &  P.  428.   (25  Eng.  C.  L.  470.) 
'  Id.    Wadsworth  v.  Marshall,  2  C.  &  J.  665.    Rawson  v.  Earle,  M.  &  M.  538. 

•  Hoby  «.  Built,  supra,  '  37  Geo.  Ill,  c.  90,  ss.  30,  31. 

K  Bowler  «.  Brown,  4  N.  &  M.  17.    2  Ad.  &  EU.  116.    (29  Eng.  C.  L.  47.) 

^  Meekin  v.  Whalley,  1  Bing.  N.  C.  59.    (27  Eng.  C.  L.  310.)    4  M.  &  Seott; 

AH.    2  Dowl.  823. 
1  Humfiey  v.  Harvey,  1  Bing,  N.  C.  62.    (27  Eng.  C.  L.  312.)    4  M.  &  Sootti 

500. 
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on  the  defendant  to  show  that  the  plaintiff  was  not  readmitted 
for  the  court  would  presume  that  he  had  lawfully  acted  in  the 
character  of  an  attorney,  unless  the  contrary  was  proved.* 
He  must        A  further  requisite  to  entitle  an  attorney  to  his  costs  is,  that 
hftye  been  he  was  employed  or  retamed  by  the  defendant  to  transact  the 
'***"'®^*    business  in  respect  of  which  he  sues.    If  there  be  no  direct 
evidence  of  a  retainer,  it  may  be  inferred  from  circumstances. 
*182    *Proof  of  a  retainer  tocommence  a  suit  which  was  afterwards 
abated  by  a  plea  of  non-joinder,  is  sufficient  evidence  of  a  re* 
tainer  to  commence  another  action  against  the  parties  named 
in  the  plea  of  abatement.^    So  if  an  attorney  be  employed  by  a 
person  to  act  for  him  after  an  award  has  been  made  against 
him,  and  he  is  also  desired  to  do  what  is  needful;  he  will  there- 
by be  authorised  to  carry  the  whole  award  into  effect.®    An 
attorney  or  solicitor  may,  in  the  exercise  of  the  general  autho- 
rity ^ven  to  him  by  his  client,  defend  a  suit,  but  he  cannot  in- 
^  stitute  one  without  a  special  authority  for  the  purpose.'    li^. 
having  employed  an  attorney  to  defend  an  .action,  assign  his 
property  to  trustees  for  the  benefit  of  his  creditors,  and  the 
trustees  direct  the  attorney  to  go  on  with  the  defence,  they  are 
liable  for  the  subsequent  business,  but  not  for  the  bygone  busi- 
ness, unless  there  be  a  special  agreement  in  writing  to  make 
them  so.® 
When  a        A  retainer  may  be  inferred  from  the  acquiescence  of  the 
"|jj*!J«'.    defendant  in  the  business  being  done  by  the  plaintiff.'    But 
2J^J®  "*'  in  an  action  against  two  defendants  on  an  attorney's  bill,  it 
is  not  sufficient  to  show  a  joint  retainer  and  a  joint  promise 
by  them  both;  it  must  also  appear  that  the  business  was  done 
for  their  joint  benefit,  unless  the  retainer  was  in  writing,  pur- 
^    suant  to  the  statute  of  frauds.^    Where  ttf.  delivered  papers  to 
B.f  an  attorney,  telling  him  that  she  was  entitled  to  an  estate, 
and  that  she  would  pay  him  if  she  recovered  it,  and  B,  took 
^     the  papers  saying,  ^<  that  he  would  do  what  be  could  for  her,'' 
and  without  further  communication  commenced  an  action  of 
ejectment,  which  he  afterwards  abandoned  under  a  conviction 
that  •d,  had  no  title;  held,  that  JB,  was  not  entitled  to  bis  costs, 
as  he  acted  without  due  authority  both  in  commencing  and 
discontinuing  the  action.'^    Whether  an  attorney  has  been  re- 
tained or  not,  is  a  question  for  the  jury. 
Where  attorneys  were  retained  by  C.  to  prosecute  an  eject- 

•  Peaice  v.  Whale,  5  B.  &  C.  38.    (11  Eng.  C.  L.  138.)    7  D.  &  R.  513. 
^  Crook  V.  Wright,  R.  &  M.  378.    (31  Eng.  C.  L.  438.) 

*  Dawson  t,  Lawley,  4  Esp.  65.  Anderson  v.  Watson,  3  C.  &  P.  314.  (14  Eng. 
C.  L.  374.)    See  also  Buckle  v.  Roach,  1  Ch.  193. 

*  Wright  V.  Castle,  3  Met.  13.    Lord  v.  Kellett,  3  Myl.  &  K.  1. 

•  Becke  e.  Penn,  7  C.  &  P.  397. 

i  Cameron  «•  Baker,  1  C.  &  P.  368.  (11  Eng.  C.  L.  388.)  Lee  «.  Jones,  3  Camp. 
496.    Gray  v.  Wainman,  7  Moore,  467.    (17  Eng.  C.  L.  86.) 

c  Hellings  v.  Gregory,  10  Moore,  337,  (It  Eng.  C.  L.  146,)  1  C.  &  P.  637.  (11 
Eag.  C.  L.  500.) 

*'Tabram  «.  Home,  9  M.  &  R.  338. 
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ment  for  Z>.,  the  fonner  diowing  them  a  power  of  attorney 
^purporting  to  be  executed  by  D.  as  his  authority  for  retaining  *183 
theoQ,  but  which  turned  out  to  be  a  forgery.  The  attorneys^ 
however,  beUeving  it  to  be  n  genuine,  took  the  cause  down  to 
the  assizes  where  they  were  obUged  to  withdraw  the  record; 
held,  that  they  should  pay  the  costs  of  the  defendant  in  the 
cause,  for  having  prosecuted  it  without  authority.* 

It  is  the  duty  of  an  attorney,  before  he  undertakes  a  suit  for  He  most 
his  client,  to  inquire  into  all  the  circumstances  of  the  case;  and  diachaige 
to  give  his  client  the  best  advice.  The  court  will  take  care  yJ^J^^ 
that  an  attorney  shall  fairly  and  honestly  discbarge  his  duty  to 
his  client;  and  if  he  brings  an  action  to  recover  the  amount  of 
his.bill,  it  lies  upon  him  affirmatively  to  show  that  he  has  done 
all  that  he  ought  to  have  done,  and  not  upon  the  client  to  show 
negatively  that  the  attorney  has  not  done  his  duty;^  and  if 
through  inadvertence  or  negligence  in  that  respect,  his  client 
has  derived  no  benefit  from  his  services,  he  cannot  recover  his 
costs.*^  It  is  also  the  duty  of  an  attorney  to  communicate  per- 
sonally with  his  client,  that  the  latter  may  reap  the  benefit  of 
his  advice.  Where  therefore  an  attorney  had  his  business 
transacted  by  a  clerk,  in  an  office  at  a  distance  from  his  re- 
sidence, it  was  held,  that  he  could  not  recover  the  amount  of 
his  bill  for  business  done  for  the  defendant  with  whom  he 
never  had  any  personal  communication.*^  The  presence  of  an 
attorney,  however,  at  the  trial  of  a  cause  is  not  essential.^ 

Where  the  services  rendered  are  utterly  worthless,  and  the  If  his  ter- 
work  should  plainly  not  have  been  undertaken,  the  attorney  ▼»<»•  «• 
cannot  recover  his  bill,  although  the  business  was  transacted  T**^^? 
through  inadvertence  or  inexperience,  and  not  with  a  design  of  leoover. 
imposing  on  his  clitot,  or  from  any  other  improper  motives.' 
If  an  entire  item  in  an  attorney's  bUl  be  for  work  partly  use- 
ful,  the  jury  are  precluded  firom  reducing  it  in  an  action  on 
the  bill,  but  entire  items  for  business  entirely  useless  may  be 
discarded,^ 

*Where  one  attorney  does  business  for  another,  the  latter  *184 
will  be  liable  and  not  the  client,  unless  he  gives  express  notice 
that  the  business  is  to  be  done  on  the  credit  of  the  client.  An 
attorney  cannot  bring  an  action  for  the  amount  of  his  bill  while 
proceedings  are  pending  on  an  order  to  tax  it.^  But  a  sum- 
mons to  refer  a  bill  for  taxation  and  a  judge's  order  thereon, 

*  Doe  v.'Eytoii,  3  B.  &  Ad.  785.    (33  Eng.  C.  L.  185.) 

^  Allison  9.  Rayner,  7  B.  &  C.  441.    (14  Eng.  C.  L.  76.) 

«  M.  Gin  V.  Loagher,  1  Tyr,  131.  1  G.  &  J.  170.  Jacks  v.  Bell,  3  C.  &  P.  316. 
(14  Eng.  C.  L.  335.)    HiU  v.  Featberatonhaugh,  7  Bing.  569.    (30  Eng.  C.  L.  844.) 

<  Hopkinson  9.  Smith,  1  Bing.  13.  (8  Eng.  C.  L.  335.)  7  Moore,  337.  Taylor 
V.  Glasbrook,  3  Stark.  75.     (14  Eng.  C.  L.  166.) 

•  Dax  9.  Ward,  1  Stark.  409.    (3  Eng.  C.  L.  447.) 

'  HUl  V.  Featherstonbaogh,  7  Bing.  569.    (30  Eng.  0.  L.  344.)    5.  M.  &.  P.  541. 
«  Sbaw  9.  Arden,  3  M.  &  Scott,  341.    9  Bing.  387.     (33  Eng.  C.  L.  378.) 
k  Scrace  v.  Whittington,  3  B.  &  0.  11.    (9  Eng.  C.  L.  7.^ 
1  Sheriff  9.  Gresley,  (Lady,)  1  H.  &  W.  588.    5  N.  &  M.  491. 


184  ATTORNKT.  [CKAP.  U. 

will  not  operate  as  a  stay  of  proceedings  in  an  action  on  the 
bill/  If  unnecessary  costs  be  created  through  his  negligence 
or  ignorance  of  the  law,  the  court,  will  order  the  costs  to  be 
disallowed  on  taxation,  without  prejudicing  his  right  to  bring 
an  action  for  them.^  An  attorney  cannot  recover  for  business 
done  in  an  illegal  transaction;,  but  if  he  prepares  a  document 
which  is  illegal,  having  reasonable  grounds  to  doubt  its  legality 
he  will  be  entitled  to  recover  for  it.® 


SECTION  II. 

■ 

WHEN  A  BILL  MUST  BE  SIGNED  AND   DELIVEBED. 

Bt  the  statute  3  Jac.  I,  c.  7,s.  1.  attorneys  and  soUcitors  are 
required  to  give  a  true  bill  to  their  clients  of  all  charges  con- 
cerning suits,  subscribed  with  their  hands  spid  names,  &c. 
An  attor-       The  2  Geo.  II,  c.  23,  s.  23,  enacts,  that  no  attorney  or  soli- 
nejr  mu^t  citor  shall  commence  or  maintain  any  action  or  suit  for  the  re- 
b^a*^      covery  of  any  fees,  charges  or  disbursements,  at  law  or  equity, 
month  be-  ^^^^^  ^^  expiration  of  one  month  or  more  after  he  shall  have 
foie  action  delivered  unto  the  party  to  be  charged  therewith,  or  left  for 
brong^ht.    him  at  his  dwelling-house,  or  last  place  of  abode,  a  bill  of 
such  fees,  charges,  and  disbursements,  written  in  a  common 
legible  hand  and  in  the  English  tongue,  (except  law  terms  and 
names  of  writs,)  and  in  words  at  length,  except  times  and 
sums  which  bill  shall  be  subscribed  with  the  proper  hand  of 
*185    *such  attorney  or  solicitor;  and  upon  application  of  the  party 
chargeable  by  such  bill  unto  the  judge  of  the  court  in  which 
the  business  contained  in  such  bill  shall  have  been  transacted, 
he  may  refer  the  bill  to  be  taxed,  although  no  action  be  depend- 
ing in  such  court  touching  the  same. 

The  object  of  the  legislature  in  requiring  the  delivery  of  a 
bill  a  month^  before  action  brought,  was  to  enable  the  client  to 
examine  the  charges  and  have  the  bill  taxed;  consequently,  a 
bill  which  contains  no  taxable  items  does  not  come  within  the 
provisions  of  the  act,  and  nee^  not  be  delivered.  It  remains 
therefore  to  be  considered  what  are  fees,  charges,  or  disburse- 
ment, within  the  meaning  of  the  statute,  or  in  other  words, 
what  are  taxable  items. 

It  may  be  observed  that  the  provisions  of  3  Jac.  I,  c.  7,  s.  1, 
are  confined  to  business  done  in  the  King's  Courts  of  Record 
at  Westminster.    Therefore,  where  an  attorney,  both  of  the 

'  Wniiamfi  V.  Roberts,  1  C.  M.  &  R.  676.     1  Gale,  56.    3  Dowl.  512. 

k  Cliffe  V.  Prosser,  3  Dowl.  91. 

«  Potts  V.  Sparrow,  6  C.  &  P.  749.    Tindal.    (25  Eng.  C.  L.  631.) 

'  The  month  reqoiied  by  the  statute  is  a  lunar  month.    Hnrd  v.  Leach,  6  Esp.  168. 
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Court  of  King's  Bench  and  of  the  Lord  Mayor's  Court,  brought 
an  action  against  another  attorney  for  business  done  for  him  in 
the  latter  court;  it  was  held,  that  the  plaintiff  was. not  pre- 
cluded from  recovering  by  reason  of  his  not  having  delivered  a 
bill  before  the  commencement  of  the  action,  as  the  whole  of 
the  section  refers  to  business  done  in  the  superior  courts.^ 

It  ha9  been  held,  that  an  attorney  cannot  recover  for  business 
done  at  the  quarter  sessions^  unless  he  has  previously  delivered 
his  bill  pursuant  to  the  provisions  of  the  statute,  for  it  is  a  What  are 
taxable  item.^  So  for  business  done  in  the  Insolvent  Court  in  taxable 
procuring  the  discharge  of  an  insolvent;  for  it  is  business  done  items, 
at  law.*  ^  So  taking  instructions  to  commence  an  action,  draw- 
ing and  engrossing  affidavit  of  debt,  attending  the  swearing  the 
same,  and  paid  for  oath."^  So  for  attending  and  examining 
defendant's  proposed  bail,  and  ^'  attending  the  plaintiff  in  seve- 
ral actions  commenced  against  the  defendant,  and  arranging 
with  *him  to  take  cognovits  thereon.®  So  for  attending 
at  a  lock-up  house  and  obtaining  defendant's  release  ^xiA  filling 
up  the  bail  bond;  for  it  is  a  charge  made  by  an.  attorney  in  «^3q 
the  progress  of  a  suit'  So  for  drawing  a  warrant  of  attorney 
and  attending  defendant  respecting  iV^  So  for  obtaining  a 
bankrupt's  certificate  or  the  signature  of  the  Lord  Chancellor.^ 
So  for  attesting  a  replevin  bond,  or  for  business  done  in  the 
county  court^  So  for  attending  the  defendant  and  advising 
him,  he  having  been  served  with  a  writ  after  paying  the 
amount  of  the  debt.J  So  for  suing  out  a  writ  of  dedimuspo^ 
testatem.^  If  an  attorney  who  is  not  admitted  in  the  Court 
of  Bankruptcy,  employ  an  agent  who  is  to  strike  a  docket  for 

'  Reynal  v.  Smith,  3  B.  &  Ad.  469.  (21  Eng.  C.  L.  136.)  See  also  Brickwood  v. 
Fanshaw,  Carth.  147.  Heming  v.  Wilton,  M.  &  M.  539.  (21  Eng.  C.  L.  376.)  4 
C.  &  P.  318,  S.  C.    (19  Eng.  C.  L.  403.) 

^  Ex  parte  Williams,  4  T.  R.  496.     Clarke  v.  DonoTan,  5  id.  694.    Sylvester  «. 
Webster,  9  Bing.  388.     ^23  Eng.  C.  L.  314.)    It  had  been  previously  decided  tfaat^ 
such  a  bill  was  not  taxable.    See  ex  parte  Williams,  4  T.  &  R.  134,  and  the  cases  in 
iio/ts. 

•  Smith  V.  Wattleworth,  4  B.  &  C.  364.    (10  Eng.  C.  L.  358.) 

•  Winter  v.  Payne,  6  T.  R.  645. 

•  Watt «.  Collins,  R.  &  M.  384.     (34  Eng.  C.  L.  440.) 

'  Fearne  v.  Wilson,  6  B.  &  C.  86.    (13  £ng.  C.  L.  108.) 

f  Sandon  v.  -Bourne,  4  Camp.  68.  Wilson  o.  Gutteridge,  3  B.  &  C.  157.  (10  Eng. 
C.  L.  42.)  In  the  latter  case.  Burton  v.  Chatterton,  3  B.  &  A.  486,  (5  Eng.  C.  L. 
353,)  was  referred  to,  where  it  was  decided  that  preparing  an  affidavit  of  the  petition- 
ing creditor's  debt  and  bond  to  the  chancellor,  in  order  to  obtain  a  commission  of  bank- 
niptcy,  the  affidavit  not  having  been  sworn  nor  commission  issued,  was  not  an  item 
which  required  a  bill  to  be  delivered.  With  reference  to  it  the  court  said,  **The  point 
there  oecnrred  on  the  statute  as  to  the  necessity  of  delivering  a  bill.  '  But  we  have  a 
paramount  jurisdiction  independently  of  the  statute,  to  refer  an  attorney's  bill  for  taxa- 
tion.** But  see  Clutterbnck  o.  Combes^  5  B.  &  Ad.  400,  (37  Eng.  C.  L.  103,)  where 
the  coart  denied  that  they  had  any  such  authority  independently  of  the  statute. 

^  Collins  V,  Nicholson,  3  Taunt.  331. 

^  Waidle  «.  Nicholson,  4  B.  &  Ad.  469.  (34  Eng.  C.  L.  106.)  Becke  v.  Wells» 
3  Tyr.  198. 

J  Smith  V.  Taylor,  7  Bing.  359.    (30  Eng.  C.  L.  135.) 

k  ExparU  Prickett,  1  N.  R.  366. 
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him,  and  after  payment  of  the  agent  by  the  official  aesignee, 
the  attorney,  who  is  the  principal,  deliver  a  bill  with  charges 
for  striking  the  docket,  it  is  taxable.* 

If  an  attorney  does  business  of  a  taxable  nature,  and  other 
business  clearly  not  so,  he  is  bound  to  include  the  whole  in  one 
bill  which  is  taxable:  he  cannot  bring  an  action  for  non-tax- 
able business  alone.^  It  is  sufficient  to  bring  the  bill  within 
the  statute  if  it  contains  one  taxable  item.®  But  where  an  at- 
torney brought  an  action  without  having^delivered  any  bill,  but 
after  action  brought,  delivered  a  bill  of  particulars;  held,  that  he 
was  entitled  to  recover  items  of  charge  for  money  paid  for  tlie 
defendant's  use,  having  no  r^erence  to  his  business  of  an  at- 
torney; although  other  items  in  the  bill  of  particulars  were  tax- 
able.*^ If,  however,  such  items,  though  not  taxable,  were  con- 
nected with  his  business  of  an  attorney,  he  could  not  recover.® 
The  distinction  upon  this  subject  appears  to  be,  that  if  all  the 
items  in  the  particulars  of  demand  are  in  respect  of  business 
done,  or  money  advanced  by  the  plaintiff  in  his  character  of 
attorney,  all  would  have  been  taxable,  and  the  whole  bill 
should  have  been  delivered;  but  if  there  be  any  item  for  busi- 
ness done,  or  money  advanced  by  the  plaintiff  not  in  that  cha- 
racter j  (as  if  the  plaintiff  was  a  banker  as  well  as  an  attorney, 
and  had  advanced  money  to  the  defendant  in  his  former  cha- 
racter only,)  that  not  being  a  taxable  item,  may  be  sued  for 
though  no  bill  has  been  delivered.^'' 
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WHSN  A  BILL  NEED  NOT  BE  DELIVEUED. 

An  attorney  need  not  deliver  a  bill  which  contains  no  taxa- 
ble item. 

It  has  been  decided  that  a  charge  for  preparing  an  affidavit 
of  the  petitioning  creditor's  debt  and  bond,  to  the  chancellor, 
in  order  to  obtain  a  commission  of  bankruptcy,  is  not  a  taxable 
item;  the  affidavit  not  having  been  sworn,  nor  commission 
issued.^    So,  for  obtaining  an  act  of  parliament  or  prosecuting 


«  Ex  parte  Cass,  9  M.  &  A.  170. 

^  Thwaites  v.  Mackeraon,  3  C.  &  P.  341.  (14  Enfr.  C.  L.  337.)  Benton  v.  Garcia, 
3  Esp.  149.  James  v.  Child,  3  Tyr.  733.  3  C.  &  J.  678.  Bat  see  Beek  v.  Fenn,  7 
C.  &  P.  397. 

•Watt  V.  Collins,  9  C.  &  P.  71.  (IS  Eng.  C.  L.  33.)  Winter  ».  Payne,  6  T.  R. 
645.    Ex  parte  Prickett,  aupra.    Per  Lord  Eldon,  Hill  v.  Humfreja,  8  B.  dt  P.  345. 

'  Mowbray  v.  Fleming,  11  Eaat,  385.  Hemming  v.  Wilton,  M.  &  M.  539.  (31 
Enff.  C.  L.  376.)    4  C.  &  P.  318.    (19  Eog.  C.  L.  403.)    S.  C. 

•Hill  9.  Humfrep,  3  Bos.  &  P.  343.    Miller  v.  Towers,  Peake,  103^ 

'  Per  Littledale,  J.,  in  Wardle  v.  Nicholson,  4  B.  &  Ad.  475.  (34  Engr.  C.  L.  106.) 

s  Barton  v.  Chatterton,  3  B.  &  A.  486.    (5  Eng.  C.  L.  353.)    ^  But  if  it  had  gone 
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an  appeal  before  the  House  of  Lords.*  So,  for  business  done 
under  a  commission  of  bankruptcy.^  Where  «/?.,  an  attorney, 
*at  the  request  of  B,,  who  was  in  custody  for  debt  in  an  action  *188 
in  which  Jl.  had  not  been  concerned,  gave  an  undertaking  for 
the  debt  and  costs,  which  he  accordingly  paid  to  the  plaintiff's 
attorney  without  having  the  costs  taxed;  held,  that  this  was 
not  a  disbursement  by  kd.  within  the  meaning  of  the  statute, 
and  that  a  bill  need  not  be  delivered.*'  So,  for  conveyancing 
alone.*  So,  charges  for  searching  the  warrant  of  attorney's 
office,  and  for  a  fee  paid  there,  do  not  make  a  bill  taxable.*" 

An  attorney's  bill  for  preparing  acknowledgments  of  married 
women,and  attending  before  the  commissioners,  is  not  taxable.' 

An  attorney  employed  to  transfer  stock,  found  that  a  dis- 
tringas had  been  entered  at  the  bank,  to  prevent  the  transfer. 
He  thereupon  made  several  inquiries  respecting  the  transac- 
tions on  behalf  of  his  cUent,  and  prepared  a  notice  to  the  soli- 
citor of  the  bank  to  file  a  bill  in  consequence  of  the  writ  being 
entered:  held,  that  his  charges  were  not  taxable  items  between 
him  and  his  cUent,  it  not  appearing  that  the  distringas  originated 
in  any  writ,  or  that  the  business  had  any  reference  to  any  pro- 
ceeding in  court  Patteson,  J.,  said,  that  if  the  distringas  had 
been  in  a  suit,  the  steps  taken  by  the  plaintiff  would  form  tax- 
able items.^ 

Procuring  an  appearance  to  be  entered  by  a  proctor  in  a 
consistory  court,  is  not  a  taxable  item  in  an  attorney's  bill.'^ 

The  statute  12  Geo.  II,  c  13,  s.  5,  enacts,  that  the  statute  2 
Geo.  II,  c.  23,  s.  23,  is  not  to  extend  to  bills  due  from  an  attor- 
ney or  solicitor  to  another  attorney  or  solicitor  or  clerk  in  court. 

Where  one  attorney  brought  an  action  against  another  attor-  A  bill  need 
ney  for  business  done  by  the  plaintiff  before  the  defendant  was  "®*  ^^j^T 
admitted  an  attorney,  it  was  contended  that  the  plaintiff  ought  {J^^nees 
to  have  delivered  his  bill  a  month  previously,  as  the  defendant  ^^ne  by 
was  not  an  attorney  when  the  business  was  done;  but  the  oneattor- 
court  held,  that  the  case  came  within  the  provisions  of  the  ncy  *« 
above  act,  and  that  the  plaintiff  might  recover  though  he  did-^®****'' 
not  detiver  a  bill  pursuant  to  the  provisions  of  2  Geo.  II,  c.  23, 
for  *the  object  and  spirit  of  12  Geo.  II,  c.  13,  was,  that  the  re-    'ISD 
strictions  of  the  2  Geo.  II,  c.  23,  should  not  be  applied  where 
both  parties  were  attorneys,  when  the  action  was  brought,  for 


on  to  the  extent  of  swearing  the  affidavit,  it  would  have  been  a  proceeding  at  law  or 
in  eonity,  and  therefore  tax&le.*'    Per  Holroyd,  J.,  id* 

^  WilliBins  V.  Odell,  4  Price,  379.    Ex  parte  Wheeler,  3  Yes  &  B.  91. 

^  Hamilton  «.  Pitt,  7  Bing.  333.  (30Eng.  C.L.  114.)  Finchett «.  How,  2  Camp. 
378.    Crowder  v.  Daries,  3  Y.  &  J.  433. 

«  Prothero  «.  Thomas,  6  Tannt.  196.    (1  Eng.  C.  L.  355.) 

<Tidd,389.    Barnes,  41.    Beck  v.  Peon,  7  C.  &  P.  397.    Tindal. 

•  Ex  parU  Bowles,  1  Scott,  583.  1  Bing.  N.  C.  633.  (37  Eng.  C.  L.  533.)  1 
Hodges,  143. 

'  In  re  Bnmson,  3  Bing.  N.  C.  783. 

t  Nicholas  V.  Hayter,  3  Ad.  &  Ell.  348.    (39  Eng.  C.  L.  116.) 

k  In  fv  Morris,  3  Ad.  &  Ell.  583.    (39  Eng.  C.  L.  163.) 
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in  siich  case  the  defendant  must  be  taken  to  be  fully  competent 
to  understand  the  nature  of  the  charges  in  the  bill,  and  to  resist 
them  if  exorbitant  or  improper.*  So,  one  attorney  as  agent  for 
another  in  the  country,  has  no  occasion  to  deliver  his  bill 
signed,  a  month  before  he  brings  his  action.**  The  executors 
or  administrators  of  an  attorney  need  not,  before  action  brought, 
deliver  a  bill  of  costs  for  business  done  by  the  attorney;  for  the 
statute  is  confined  to  the  attorney  himself,  and  does  not  extend 
to  his  personal  representatives.^  So,  the  assignees  of  an  insol- 
vent attorney  need  not  deliver  a  bill  before  action  brought,  as 
the  obligation  imposed  by  the  statutes  is  personal  on  the  attor- 
ney.*^ If  a  bill  has  been  delivered  to  a  deceased  client,  it  is  not 
necessary,  in  order  to  maintain  an  action  against  his  personal 
representatives,  to  deliver  another  to  them.^  To  enable  an  at- 
torney to  set  off  his  bill,  he  need  not  deliver  it  a  month  before 
the  action  was  commenced,  but  he  ought  to  deliver  it  signed  a 
reasonable  time  before.' 


SECTION  IV. 

WHAT  IS  A  SUFFICIENT  SIGNING  AND  BELiyERY  OF  A  BILL. 

The  bill  may  contain  such  abbreviations  of  English  words 
as  are  usual  and  intelligible.^    It  has  been  held,  that  such  ab- 
breviations as  "declon.,  instrons.,  confce.,  afft.,  <^tty.,"  &c.,  form 
no  objection  to  the  action.^    It  must  state  the  items  severally 
and  not  charge  them  in  a  lump,  even  though  the  bill  was 
•190    *taxed.*    It  need  not  specify  the*  court  in  which  the  business 
was  transacted.^ 
By  whom      The  statute  requires  that  the  bill  should  be  signed  by  the 
signed,      plaintiff,  an  omission  in  that  respect  will  be  a  ground  of  non- 
suit.*^    But  a  bill  signed  by  one  member  of  a  firm,  has  been 
held  sufficient,  though  the  signature  did  not  contain  the  Chris- 
tian names  of  the  partners.' 

«  Ford  V.  Maxwell,  2  H.  BI.  589. 

^  Bridges  V.  Francis,  Peake,  1.  Jones  v.  Price,  id.  3,  n.  Nelson  «.  Garsforth,  1 
Esp.  331. 

•  Barrett  v.  Moss,  1  C.  &  P.  4.    (11  Eng.  C.  L.  396.)    1  Barnard,  433.    Sud.  376. 

'  Lester  v.  Lazarus,  3  C.  M.  &  R.  665.     1  Gale,  317. 

'  Reynolds  v.  Caswell,  4  Taunt.  193. 

'  Bulman  v.  Birkett,  1  Esp.  449.    Murphy  v*  Cunningham,  1  Anst  198. 

>  Reynolds  t.  Caswell,  4  Taunt.  193. 

K  Frowd  o.  Stillard,  4  C.  &  P.  51.     (19  Eng.  C.  L.  368.)    Tenterden. 

'  Drew  t>.  Clifford,  R.  &  M.  880.  (31  Enp.  C.  L.  439.)  But  though  the  plaintiff 
cannot  recover  for  a  particular  item,  because  it  is  not  sufficiently  described  in  the  bill, 
he  may  recover  for  those  which  are.    Id, 

J  Lester  v.  Lazarus,  I  Gale,  317.    3  C.  M.  &  R.  665. 

k  Tomlinson  v.  Clark,  4  Moore,  4.  (16  Eng.  C.  L.  354.)  Weld  v.  Crawford,  2 
Stark.  538.    (3  Eng.  C.  L.  465.) 

1  Smith  V.  Brown,  1  Tyr.  486.    1  C.  &  J.  542. 
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The  bill  should  be  delivered  to  the  defendant  himself)  or  his  To  trhom 
agent  expressly  authorised  by  him  to  receive  it*    If  the  bill  be  the  bUl 
delivered  to  his  attorney,  and  the  defendant  attends  the  taza-  5^*^"  l^T 
tion  m  person,  it  amounts  to  a  recognition  of  the  attorney  as 
his  agent  for  receiving  the  bilL^    Where  a  party  ii^  a  cause 
having  changed  his  attorney  in  the  pn^ess  of  it,  and  a  judge's 
order  was  afterwards  obtained  by  the  second  attorney,  for  the 
delivery  to  him  of  a  bill  signed  by  the  first  attorney:  held;  thai 
a  delivery  to  the  second  attorney  was  sufficient^    It  is  not 
sufficient  to  show  the  biU  to  the  defendant,  it  should  be  left 
with  him;  for  where  the  bill  was  delivered  to  the  defendant, 
and  he  said  he  would  pay  the  debt,  but  that  he  did  not  know 
what  to  do  with  the  bill,  upon  which  the  plaintiff  took  it  back; 
held,  that  he  could  not  recover/ 

Where  an  attorney  was  retained  jointly  by  several  parties, 
\o  defend  a  suit  against  each,  ip  the  subject  matter  *of  which 
they  were  all  jointly  interested;  held,  that  the  deUvery  of  a  bill 
to  one  of  them,  who  had  retained  the  plaintilf,  and  took  upon 
himself  the  management  of  the  business,  was  sufficient  to  main- 
tain a  joint  action  against  them  all  for  the  costs.® 

The  words  of  the  statute  are  in  the  alternative,  it  requires  At  what 
the  bill  to  be  delivered  to  the  party,  or  left  for  him  at  his  plw^©  the 
dwelling-house  or  last  place  of  abode;  it  has  been  held,  that  a  wll should 
•delivery  at  the  defendant's  counting-house  was  not  sufficient' ^^^  ®  ^^' 
Bat  proof  of  a  delivery  at  his  last  kaown  place  of  abode,  will    ^\%\ 
be  sufficient  to  throw  upon  the  defendant  the  onu^  of  proving 
that  he  had  a  better  kmnon  place  of  abode.^    A  bill  with  an 
indorsement  upon  it,  (March  4th,  1815,  delivered  a  copy  to  C 
/).,)  which  indorsement  was  in  the  hand- writing  of  a  deceased 
clerk  of  the  plaintiff's,  (whose  duty  it  was  to  have  delivered  a 
copy  of  the  bill,)  and  proved  to  have  existed  at  the  time  of  the 
date,  was  held,  by  Lord  EUenborough  to  be  sufficient  evidence 
of  the  delivery  of  the  bUl> 


SECTION  V. 

HOW  A  BILL.  MAY  BE  PROVED. 

The  contents  of  the  bill,  duly  signed  and  delivered,  may  be 
proved  by  a  copy  of  it,  though  not  signed  by  the  attorney, 

*  Finchett  i^.  How,  2  Camp.  277. 

^.Warren  «•  Cunningham,  Gow,  73.     (5  Eng.  C.  L.  466.) 

*  Viocent  r.  Slayms&er,  12  Ea8t,<372.  i  Brooks  v.  Mason,  I  H.  Bl.  390. 

'  Oxenham  v.  Lemon,  2  D.  &  R.  461.    (16  fing.  C.  L.  103.)    Finchett «.  How,  S 
Campb.  275,  S.  P.     Crowder  v.  Shoe,  1  Campb.  437. 

*  HiU  9.  Humphrey,  2  B.  &  P.  343. 

'  Wadeson  «.  Smith,  1  Stark.  324.     (11  Engr.  C.  L.  410.) 
f  Champneys  «.  Peake,  1  Stark.  404.    (2  E&g.  C.  L.  445.) 
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without  proof  of  notice  to  produce  the  original;  for  the  bill  de- 
liTered  is  in  the  nature  of  a  notice  to  the  defendant  of  the 
amount  of  the  plaintiflf 's  demand,  and  that  he  will  enforce  that 
demand  unless  the  defendant  has  the  bill'  taxed;  and  a  notice 
to  produce  a  notice  is  not  necessary."  So  they  may  be  proved 
by  a  duplicate  original.^  But  where  no  notice  to  produce  the 
original  was  given,  it  was  held,  that  the  plaintiff  could  not 
prove  the  contents  by  reading  the  items  oi  charge  from  the 
books  from  which  the  bill  was  stated  to  have  been  copied;  for 
such  evidence  was  inadmissible.^ 

If  the  bill  delivered  contains  any  taxable  items,  the  defend- 
ant cannot  object  to  the  reasonableness  of  the  charges,  for  the 
delay  of  the  defendant  for  more  than  a  month  in  objecting  to 
the  quantum,  is  an  admission  that  he  thinks  that  reasonable.^ 
•l  92  *But  if  the  bill  be  not  taxable,  evidence  as  to  the  reasonableness 
of  the  charges  must  be  given,  as  in  other  cases.  The  delivery 
of  a  former  bill  is  conclusive  evidence  of  an  increase  of  charge 
in  a  subsequi^nt  bill,  on  any  of  the  items  contained  in  it,  and 
strong  presumptive  evidence  against  any  additional  items.^ 
The  defendant's  liability  may  be  proved  by  proof  of  his  retain- 
er of  the  plaintiff,  or  of  his  undertaking  to  pay,  or  of  his  ad- 
mission: proof  of  the  judge's  order  referring  the  bill  to  be 
taxed,  with  proof  of  the  defendant's  undertaking  to  pay  what 
should  appear  to  be  due,  and  of  the  master's  allocatur,  proves 
the  whole  of  the  plaintiff's  case.  The  judge's  order,  and  the 
master's  allocatur,  prove  the  work  done  and  the  amount  of  the 
charges;  the  undertaking  proves  the  liability  of  the  defendant^ 


SECTION  VI. 

DEFENCE. 

Negli-  The  defendant  cannot  set  up  as  a  defence,  the  negligence  of 

f"^  w  the  attorney  in  the  conduct  of  a  cause.'    "  I  do  not  go  the 

1^^^  length  of  saying,  that  in  no  case  of  this  kind  can  negligence  in 

'  the  "party  suing,  be  used  as  a  defence  to  the  action,  though  I 

•  GoUing  V.  Trewick,  6  B.  &  C.  394.  (13  Eng.  C.  L.  308.)  Fyson  v.  Kemp,  6 
G.  &  P.  79.    (36  Engr.  C.  L.  387). 

^  Anderson  «.  May,  3  Bos.  &  Pul.  337. 

*  Phillipson  v,  Ghayse,  3  Gampb.  110. 

'  Hooper  «.  Till,  Dong.  138.     Williams  v.  Frith,  ib.    Anderson  v.  May,  wprtu 

*  Loveridce  o.  Botham,  1  Bos.  /Ic  Pul.  49. 

'  Ley  V.  Jones,  3  Gampb.  496.  Phillips  v.  Roach,  1  Esp.  10.  3  Phillips  on  E?. 
111.  Hellingso.  Gregory,  10  Moor,  337.  (17  Eng.  G.  L.  146.)  In  an  action 'for 
business  done  for  two  partners,  if  one  only  is  sued,  and  there  is  no  plea  of  abatement, 
the  other  may  be  called  as  a  witness  for  the  plaintiff.  Fawcett  v.  Wrathall,  2  G.  & 
P.  305.    (13  Eng.  G.  L.  138.) 

•  Tempter  v.  M'Lachlan,  3  N.  R.  136. 
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think  it  can  only  be  used  where  the  nejjiigence  has  been  snch|  any  bene- 
that  the  party  for  whom  the  work  was  done  thereby  lost  all  ?*j""l 
possibility  of  benefit  from  such  work.'**   "  I  consider  the  cot-  j^^^l^ 
rect  rule  to  be,  that  if  there  has  been  no  beneficial  service,  there  ^^  g^r. 
shall  be  no  pay;  but  if  some  benefit  has  been  derived,  though  yices  of 
not  to  the  extent  expected,  this  shall  go  to  the  amount  of  the  the  aitor- 
plaintiff 's  demand,  leaving  the  defendant  to  his  action  for  neg-  ^Jl^^ 
ligence.''^   It  is  a  good  defence,  that  thiB  defendant  has  not  ex- 
ercised  <<  reasonable  diligence  and  skill,''  and  that  the  costs 
sought  to  be  recovered,  have  been  incurred  through  his  inadver- 
tence and  want  of  caution.*'    It  is  no  defence  that  the  attorney 
neglected  to  file  a  plea  of  nonjoinder  in  abatement,  when  in- 
structed to  do  so,  expressly  for  delay;'  or  that  the  bill  was  in- 
curred in  suing  outa  commission  of  bankruptcy  in  consequence 
of  a  mistaken  representation  by  the  plaintiff  that  it  could  ope- 
rate in  the  Isle  of  Man.^ 

The  defendant  may  show  under  the  general  issue  that  the 
attorney  agreed  to  do  the  business  for  the  money  actually  dis- 
bursed;' or  gratis^i^ 

In  assumpsit  on  an  attorney's  bill,  the  defendant  may  show 
under  non  assumpsit,  that  in  consequence, of  the  plaintiff's 
negligence  he  derived  no  benefit  from  his  services,  or  that  the 
plaintiff  had  agreed  to  do  the  work  for  nothing.'^ 


SECTION  VII. 

PRIVILEOS,  AS  TO  VENUE  AND  COURT. 

An  attorney,  when  plaintiff,  may  lay  and  retain  the  venue  Veirae. 
in  Middlesex^  But  if  he  waives  his  privilege  and  does  not 
sue  as  an  attorney,  but  appears  by  an  attomev,  the  defendant 
may  change  the  venue  on  the  usual  afiBdavit.J  Where  an  at- 
torney is  defendant,  he  has  no  privilege  with  respect  to  venue 
whatever.^ 

'^  Per  Mansfield,  C.  J.,  Mf. 

^  Per  Lord  ElleDborongh,  in  Farnsworth  v,  Garrard,  1  Campb.  39. 

«  Montrion  v.  Jefferys,  R.  &  M.  317.    (31  Eng.  C.  L.  449.) 

*  Johnson  o.  Alston,  1  Campb.  176.  **  If  an  attorney  pats  in  a  false  plea  to  delay 
justice,  he  breaks  his  oath,  and  may  be  fined  for  putting  a  deceit  upon  ihe  court."  Per 
Holt,  C.  J.,  in  Pierce  v.  Blake,  3  Salk.  515.    See  1  Camp.  176,  in  noU$. 

•  Paamoie  v.  Bimie,  2  Stark.  59.     (3  Eng.  C.  L.  343.) 

'  Jones  r.  Read,  1  N.  &  P.  18,  ante.  ^ 

f  Aahfoid  o.  Price,  3  Stark.  185.    (14  Env.  C.  L.  176.0 

^  Hill  V.  Allen,  3  Mees.  &  Wels.  383.  1  Mur.  &  Hur.  37.   See  Hayselden  «.  Staff, 
3H.&W.  304.    6  Nev.  &  Man.  659. 
i  Pye  V  Leigh,  3  Bl.  1065. 

i  Harrington  «.  Page,  3  Dowl.  164.    Lowless  v  Tims,  3  Dowl.  709. 
k  Yeardley  o.  Roe,  3  T.  R.  573.    Pope  v.  Readfeame,  4  Burr.  3037. 
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The  uniformity  of  process  act,  has  not  taken  away  the  privi- 
lege of  an  attorney  to  be  sued  in  his  own  court.* 
Court  of       An  attorney  is  not  obliged  to  sue  in  a  court  of  requests  for 
Requests,  a  sum  within  its  jurisdiction,  unless  his  privilege  be  taken  away 
by  the  express  words  or  necessary  construction  of  the  statute 
creating  the  court;**  even  since  4he  uniformity  of  process  act; 
•194    *though  he  can  no  longer  sue  by  atttachment  of  privilege.* 
But  it  had  been  held,  in  the  court  of  C  P.,  that  where  an 
attorney  sued  as  a  common  person,  he  was  not  entitled  to  that 
privilege.* 
Privilege       An  attorney  cannot  be  arrested,  not  even  when  sued  jointly 
fromar-     n^jth  an  unprivileged  person,  since  the  uniformity  of  process 
'^•^  act,  as  he  may  now  be  served  with  a  copy  of  the  capias  under 

which  the  other  person  is  arrested,  pursuant  to  2  W.  IV,  c.  39, 
s.  4.* 


(Section  vm. 

LIABILITY  OF  ATTORNEYS  ON  THEIR  UNDERTAKINGS. 

Attorneys  and  solicitors  are  in  general  personally  respon- 
sible, on  contracts  made  by  them,  in  their  own  names,  though 
relating  to  proceeding  in  which  they  are  only  professionally 
concerned;  "  and  if  it' were  otherwise  it  would  obstruct  much 
of  the  ordinary  business  of  life;  for  many  persons  will  deal 
with  solicitors  and  professional  men  from  the  confidence  they 
have  in  their  known  character  and  situation  in  life,  who  wiU 
'  not  deal  with  an  unknown  client."*' 

But  the  undertakings  of  an  attorney  cannot  be  summarily 
enforced,  unless  he  is  acting  as  attorney  in  the  cause.* 

Where  the  solicitors  of  the  assignees  of  a  banknipt  tenant, 
on  whose  lands  a  distress  had  been  levied  by  the  landlord,  gave 
a  written  undertaking  in  the  following  terms: — ^*  We,  as  soli- 
citors to  the  assignees,  undertake  to  pay  to  the  landlord  his 
rent,  provided  it  do  not  exceed  the  value  of  the  effects  dis- 
trained;"— it  was  held,  that  they  were  personally  liable,  for 
if  they  were  not  liable  nobody  else  was;  they  had  no  power  as 
solicitors  to  pledge  the  credit  of  their  clients,  consequently  they 
could  not  as  solicitors  bind  the  assignees.'^ 

*  Lewis  V.  Ker,  2  Mees.  &  Wels.  226.    1  Mar.  h  Hur.  4.  «  « 

»  Johnson  v.  Bray,  5  Moore,  622.  2  B.  &  D.  698.  (6  Eng.  C.  L.  319.)  Gould  r. 
Golyer,  1  Smith,  334.    Board  «.  Parker,  7  East,  48.  . 

«  Wright  V.  Skinner,  4  Dowl  745.  1  M.  &  W.  144.  1  Gale,  378.  Dyer  o.  Levy. 
4  Dowl.  630.  ,  1  H.  &.  W.  640. 

'  Tagg  V.  Madan,  1  B.  &  P.  629.     Parker  v.  Vaughan,  2  id,  29. 

•  Pitt  0.  Pocock,  2  C.  &  M.  146.  4  Tyr.  85.  Keep  v.  Biggs,  2  Dowl.  278. 
'  Per  Abbtftt,  C.  J.,  in  Burrell  v.  Jones,  3  B.  &  A  49.  (5  Eng.  C.  L.  223.) 
t  In  re  Bateman,  2  Dowl.  161.  ^  Burrell  o.  Jones,  1  B«  &  A.  47. 
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So,  where  the  respectiTO  attorneys  for  the  prosecutor  and 
defendants,  on  an  inmctment  against  a  parish  for  not  repairing 
*a  road,  entered  into  an  agreement  by  which  the  attorney  for  *195 
the  proeecator  agreed  that  the  recognisances  should  be  respited, 
and  the  attorney  on  the  part  of  the  parish  agreed  to  pay  the 
cost;  this  agreement  was  held  to  be  personally  binding  on  the 
latter.* 

So,  where  the  re^ectire  attorneys  for  the  plaintiff  and  de- 
fendant in  a  horse  cause,  which  was  readv  for  trial,  but  had 
be^i  withdrawn  at  the  assises,  signed  the  following  undertak- 
ing and  agreement: — ^  We,  the  undersigned,  attorneys  for  the 
above  named  plaintiff  and  the  above  n^med  defendant,  do 
hereby  personally  consent,  undertake,  and  agree  that  the  re- 
cord in  this  case  shall  be  withdrawn;  that  the  above  named 
defendant  shall  take  back  again  the  horse  in  the  pleadings  in 
this  case  named,  and  shall  pay  the  sum  of  64/.  17^.  to  the 
above  named  plaintiff;  that  the  costs  of  the  suit  on  the  part  of 
the  defendant  shall  be  taxed  between  the  parties,  on  the  prin- 
ciple between  plaintiff  and  defendant;  and  that  such  taxation 
shall  be  made  and  perfected  by,''  &c. — ^It  was  held  that  the 
plaintiff's  attorney  in  the  original  action,  was  personally  liable 
upon  this  undertaking  to  pay  to  the  defendant's  attorney  the 
costs,  when  taxed  pursuant  to  the  agreement.^ 

The  solicitor  of  the  London  creditors  of  a  bankrupt  in  the 
country,  wrote  to  J?.,  the  solicitor  of  the  country  creditors  of 
the  same  bankrupt,  tfie  following' letter :-r-^  I  am  willing  on 
behalf  of  the  London  creditors  to  bear  two-thirds  of  the  ex- 
pense of  Messrs.  B.  &  A,  or  such  barrister  as  you  may  think 
fit,  for  resisting  Mr.  Jr.'s  proof  under  the  commission,  and  of 
investigating  die  accounts  of  the  assignees,  at  the  meeting  on 
the  18th  instant. ,  I  do  hereby  undertake  to  bear  and  pay 
on  behalf  of  these  creditors,  two-thirds  of  the  expenses  inci- 
dent thereto,  accordingly;"  and  the  meeting  being  afterwards 
adjourned,  Jl.  wrote  to  B,  another  letter,  in  which  he  said,  ^  I 
shall  have  no  objection  to  bear  as  before^  the  proportion  of 
expenses  of  the  barrister  attending  the  meeting  stated  in  your  ' 
letter." — ^it  was  held,  that  ^.  was  personally  liable  for  the 
proportion  of  the  expenses.®    - 

An  attorney  is  not  liable  to  pay  the  expenses  of  a  witness 
whom  he  has  subpoenaed  to  give  evidence  at  a  trial,  without 
an  express  agreement  to  that  effect.' 

>  Watson  «.  MnmU,  1  0.  &  P.  307.    (11  Eng.  C.  L.  401.) 

^  Irwm  V.  Coidngton,  1  B.  &;  C.  160.     (8  Eng.  C.  L.  50.)    2  D.  &  R.  307. 

<  HaU  V.  Aihunt,  1  C.  &  M.  714.    3  Tyr.  420. 

<  Robins  «.  Bridge,  Exchequer,  M.  T.  1837. 
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•SECTION  IX. 

LIABILITY  OF  ATTOBBBT8  BOB  NBOLIOBKbB. 

An  action  of  assumpsit,  or  on  the  case/  will  lie  at  the  suit  of 
a  client  a^nst  an  attorney,  for  misconduct,  negligence,  or  un- 
skilfulness  in  the  discharge *of  his  professional  duties;  for  the 
law  implies  an  undertaking  on  the  part  of  an  attorney,  that  he 
will  execute  the  business  entrusted  to  his  professional  manage- 
ment with  a  reasonable  degree  of  skill  and  attention.  (1) 
An  attor-       It  is  not,  however,  CTery  mistake,neglect,  or  misapprehension 
ney  n  on*  of  an  attorney,  that  will  render  him  liable  to  an  action  for  neg- 
ly  bound    ligence;  for  he  is  only  bound  to  use  reasonable  care  and  skill 
^^jl^l^  ui  managing  the  business  of  his  client;  there  must  be  lata  culpa 
skill  and    ^^  crassa  negligtnliaj  or  gross  ignorance,  to  render  him  re- 
diligence   sponsible.^    <'It  would  be  extremely  diffic\ilt  to  define  the 
in  oon*      exact  limits  by  which  the  skill  and  diligence  which  an  attorney 
^eUng^    undertakes  to'furnish  in  the  conduct  of  a  cause  is  bo\mded,  or 
nM  rfkb  ^^  ^'^^  precisely  the  dividing  line  between  that  reasonable 
client.       skill  and  diligence  which  .appears  to  satisfy  his  undertaking, 
and  that  crassa  negligentia  or  lata  culpa^  mentioned  in  some 
But  he  is  of  the  cases  for  whicti  he  is  undoubtedly  responsible.  The  cases, 
liable  for-  however,  appear  to  establish  that  he  is  liable  for  the  conse- 
the  eonsfr-  quences  of  ignorance  or  non-observance  of  the  rules  of  practice 
^i^on^oL  of  his  court;  for  want  of  care  in  the  preparation  of  the  cause 
^dforthe  ^^^  trial,  or  of  attendance  with  his  witnesses;  and  for  the  mis- 
misma-      management  of  so  much  of  the  conduct  of  a  cause  as  is  usually 
^agement  and  ordinarily  allotted  to  his  department  of  the  profession; 
of  a  cause,  whilst,  on  the  other  hand,  he  is  not  answerable  for  error  in 
judgment  upon  points  of  new  occurrence,  or  of  nice  and  doubt- 
•197    ful  construction,  *^or  of  such  as  are  usually  entrusted  to  men  in 
the  higher  branch  of  the  profession  of  the  law.    His  liability, 
therefore,  must  depend  on  the  nature  or  description  of  the  mis- 
take or  want  of  skill  which  he  has  manifested;  and  he  cannot 
shift  from  himself  such  responsibility  by  consulting  another, 
where  the  law  would  presume  him  to  have  the  knowledge 
himselfl"® 

*  **  It  appears  to  me  that  there  is  not  any  substantial  distinction  between  an  action 
of  assumpsit  founded  on  a  promise  which  the  law  implies,  that  m  part^  will  do  that 
which  he  is  legally  liable  to  perform,  and  an  action  on  the  ease,  which  is  founded 
expressly  upon  a  breach  of  duty."  Per  Bayley,  J.,  in  Howell  o.  Young,  5  B.  &  C. 
3G6.    (11  Eng.  C.  L.  S2d.) 

^  Pitt  V.  Yalden,  4  Burr.  3060.  Laidler  v.  EHiott,  3  B.  &  C.  738.  (10  fing.  C.  L. 
319.)    5  D.  &  R.  635.    Russell  «.  Palmir,  3  WUs.  335. 

«  Fer  Tindal,  C.  J.,  in  Godefiroy  v.  Dalton,  6  Bing.  461.  (19  Eng.  C.  L.  136.)  4 
M .  k,  P.  149. 

(1)  (Fomirsii  t.  Mvsttit,  15  PicL  440.  Stiio^ton  y.  Spngmi^  6  Gresnleaf,  470.  Crooker 
V.  UstdbtMOK,  1  VermoDt,  73.) 
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Where  an  attorney  for  the  plaintiff  suffered  the  cause  to  be  He  should 
called  on  without  previously  ascertaining  whether  a  material  "^^  ^^ 
witness,  whom  the  plaintiff  had  undertaken  to  bring  into  court,  |^|^f 
had  arrived,  in  consequence  of  which  the  plaintiff  was  non-  witocssee. 
suited;  in  an  action  against  the  attorney  for  negligence,  the 
Lord  Chief  Justice  left  it  to  the  jury  to  say,  whether,  under  the 
drcumstances,  the  defendant  had  used  reasonable  care  and 
diligence  in  conducting  the  cause;  and  the  jury  having  found 
in  the  negative,  the  court  refused  to  disturb  the  verdict.  Abbott, 
C.  J.  observed,  that  it  was  the  duty  of  the  defendant  not  to 
suffer  the  cause  to  be  called  on,  unless  he  had  previously  ascer- 
tained that  all  his  witnesses  were  present.* 

Assumpsit  against  an  attorney  for  negligence.    The  plaintiff  Investiga- 
liaving  purchased  an  estate,  employed  the  defendant  to  inves-  tjon  of 
tigate  the  title  thereto,  who,  in  taking  the  opinion  of  counsel  ^^^' 
thereon,  omitted  to  state  in  the  case  certain  deeds  materially 
affecting  the  title;  the  plaintiff,  on  the  faith  of  the  opinion  of 
couQsel  (which  would  have  been  different  had  all  the  deeds 
been  stated)  concluded  the  purchase,  whereby  he  was  after- 
wards damnified  on  account  of  the  title  being  imperfect;  hdd, 
upon  those  &cts,  that  the  jury  were  justified  in  coming  to  a 
conclusion  that  the  defendant  was  guilty  of  a  species  of  negli- 
gence sufficient  to  make  him  liable  in  this  action,  for  it  was 
his  duty  to  state  the  deeds  to  counsel,  otherwise  he  must  draw 
coDclusions  at  his  periL^ 

So  for  not  entering  and  docketing  a  judgment  within  a 
'reasonable  time,  whereby  the  presumption  arose  that  the  debt  *  1 98 
was  satisfied.^  If  an  attorney  pays  into  his  bankers'  hands 
money  of  his  clients,  mixing  it  with  his  own,  and  the  bankers 
&il,  the  attorney  is  liable  to  make  good  the  loss.^  Where  the 
plaintiff  employed  the  defendants  as  attome3^  to  condupt  an 
ejectment  for  the  recovery  of  premises  forfeited  by  a  breach  of 
covenant  to  repair  on  the  part  of  the  tenant,  and  it  was  referred 
to  an  arbitrator  to  decide  what  repairs  were  necessary;  the 
defendants  having  neglected  to  attend  before  the  arbitrator,  the 
plaintiff  was  obliged  to  pay  the  defendants'  costs  incurred  in 
the  ejectment  instead  of  the  tenant:  held,  that  an  action  was 
maintainable  for  such  negligence.^  Neglecting  to  charge  a 
prisoner  in  execution  within  due  time,  whereby  he  was  super- 
seded, will  subject  an  attorney  to  an  action  by  the  creditors.' 

*  Reece  v.  Righy,  4  B.  &  A.  203.    (6  Eng.  C.  L.  401.) 

^  Iveson  o.  Peeirman,  3  B.'&  G.  799.  (10  Enff.  C.  L.  339.)  The  executrix  of  an 
attoniey  is  liable  in  an  aqtion  on  tiie  case  foT-ttie.  negligence,  of  her  testator,  in  not 
making  due  inquiry  into  the  validity  of  a  seeurity  upon  whieh  his  cUent  proposed  to 
advance  money.   -Wilaon  o.  Tucker,  3  Stark.  154.    (14  Eng.  C.  L.  174.) 

'  Flower  «.  Bolingbroke,  1  Stra.  639. 

'  Robinson  v.  Ward,  2  C.  &  P.  59.  (13  Eng.  G.  L.  38.)  R.  U  M.  374.  (31  Sag. 
C.  L.  43S.) 

*  Swannell  v.  Ellis«  1  Bing.  347.     (8  Eng.  C.  L.  341.) 
'  PiU  9.  Alden,  4  Burr.  3060. 
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He  is  not  liable  for  a  mistake  in  a  point  of  law  upon  wbidi  a 
reasonable  donbt  may  be  entertained.* 

The  solicitor  under  a  commission  of  biuikruptcy  is  not  liable 

in  the  first  instance  to  a  messenger  whom  he  nominates  for  his 

bill  of  fees;  but  if  the  solicitor  agrees  with  the  petitioning  ere- 

^  ditor  to  work  a  commission  for  a  sum  certain,  and  receives  a 

great  part  of  that  sam,  he  will  be  liable  to  such  messenger.^ 

Purchas-   Where  an  attorney  was  employed  to  purchase  an  annuity  deed, 

ing  an  an-  which  by  reason  of  subsequent  decisions  proved  defective  in 

^^^^«       point  of  form;  held,  that  he  was  not  liable  to  an  action  for 

negligence  in  not  discoTering  the  defect  to  his  employer,  since 

at  the  time  of  the  assighment  the  deed  might  be  considered 

sufficient,  without  any  culpable  negligence/ 

Where  an  attorney  was  sued  for  negligence  in  allowing 
judgment  to  go  by  de&ult  in  an  action  which  the  plaintiff  em- 
ployed him  to  defend;  the  court  held,  that  it  was  not  incum- 
bent on  the  plaintiff  to  show  that  he  had  a  good  defence,  and 
that  he  was  damnified  by  the  judgment  by  default;  it  was  for 
*199  the  ^attorney  to  show  that  fact  in  his  defence  if  he  could;  for  it 
was  his  duty  to  hare  pleaded  the  general  issue.^ 

In  an  action  for  negligence  against  an  attorney  for  not  caus- 
ing an  application  to  be  made  to  the  coiq^t  to  set  aside  proceed- 
ings in  an  action  brought  against  the  plaintiff,  on  the  ground 
that  he  had  never  been  served  with  a  process;  in  coneequence 
of  which  neglect,  judgment  was  signed  against  the  plaintiff  by 
default,  and  afterwaids  "final  judgment  was  sued  out,  and  exe- 
cution issued  thereupon;  held,  that  it  was  incumbent  on  the 
plaintiff  to  produce  an  examined  copy  of  the  record  to  prove 
both  the  judgments,  and  that  proof  of  the  entry  of  the  judg- 
n^ent  by  default  in  the  prothonotaries'  book,  and  the  inquisi- 
tion with  the  prothonotary's  allocatur,  were  not  sufficient  evi- 
dence of  such  judgment^ 
Abandon-  If  an  attorney  abandons  a  cause  which  he  has  undertaken 
i^  ^  without  giving  bis  client  reasonable  notice,  he  will  be  liable 
without  ^^'  ^^^  damages  which  his  client  may  have  thereby  sustained, 
duenotice.  Therefore,  where  an  attorney,  who  was  retained  to  conduct  a 
cause  at  the  assizes,  gave  notice  to  his  client  on  the  Saturday 
before  the  commission  day,  (which  was  on  a  Thursday,)  that 
he  would  not  deliver  briefs  unless  he  was  furnished  with  funds 
for  counsel's  fees;  they  not  being  ftimished,  counsel  were  not 
instructed,  and  a  verdict  passed  against  the  client  It  was  held, 
in  an  action  against  the  attorney  for  negligence,  that  the  jury 

'  Kemp  V.  Burt,  4  B.  &  Ad.  4S4.    (34  Eng.  C.  L.  93.)    1  Ney.  &  M.S03.    Laidler 
9.  Elliot,  3  B.  &  C.  738.    (10  Enff.  C.  L.  319.) 
^  Hartop  v.  Jvckes,  3  M.  &  S.  438.  «  Baikie  v.  Chandleas,  3  Gampb.  17. 

*  Godefrov  v.  Jay,  7  fiing.  413.  (80  Eng.  G.  L.  183.)  5  M.  4c  P.  884.  If  dili- 
Miee  would  be  ineffectual,  the  defendant  muat  prove  it.  Boune  «.-  Diggles,  8  Ghitu 
311.  (18  Eng.  0.  L.  348.)  If  the  defendant  m  plea  denies  negligence,  the  plaintiff 
must  prove  it.    Shilcock  o.  Passman,  7  G.  &  P.  889.    (38  G.  C.) 

•  Godeiroy  «.  Jay,  1  M.  &  P.  836.  (17  Eng.  G.  L.  177.)  3  G.  4c  P.  198.  (14 
Eng.  G«  La  365.) 
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w^e  propedy  directed  to  find  for  the  plaintiff,  if  they  thought 
the  attorney  bad  not  given  reasonable  notice  to  the  client  of 
his  intention  to  abaodon  the  cause.* 

Where  attorneys,  employed  by  a  vendor  to  settle  on  his  part 
the  assignment  of  a  term,  allowed  him  to  execute  ati  imusual 
covenant,  without  explaining  the  liability  thereby  incurred; 
hdd,  that  they  were  responsible  to  him  for  the  conseauent  loss, 
thougli  at  the  time  of  tb^  assignment  he  was  himself  aware  of 
the  fiict  in  respect  of  which  he  afterwards  incurred  liability  on 
*bi5  covenant.i'  So  where  an  attorney,  being  employed  to  raise  *200 
money  on  mortgage  for  the  plaintiff,  disclosed  to  the  proposed  pisclos-  ^ 
lender  certain  defects  in  the  plaintiff's  title,  whereby  the  plain-  ing  the  "e- 
tiff  was  subjected  to  different  actions  at  ihe  suit  of  the  pro-  ^u^t?  ^ 
posed  lender,  who  was  led  to  believe,  from  the  disclosures 
made  by  the  attorney,  that  he  himself  hod  a  legal  right  to  the 
premises  on  the  security  of  which  the  plaintiff  proposed  to  raise 
the  money;  held,  that  the  attorney  was  liable  to  an  action  at 
the  suit  of  the  plaintiff  for  breach  of  duty,  although  he  had 
been  the  attorney  of  the  proposed  lender  before  his  retainer  by 
the  plaintiff;  for  it  was  the  first  duty  of  an  attorney  to  keep  the 
secrets  of  his  clients,  and  the  defendant  was  clearly  guilty  of  a 
breadi  of  such  duty,  whereby  the  plaintiff  sustained  a  tempo- 
ral injury.  It  was  immaterial  whether  the  disclosures  which  ^ 
he  had  made  were  such  as  he  would  not  be  privileged  to  with- 
hold if  called  upon  as  a  witiless  or  not.  If  the  attorney  thought 
he  had  a  conflicting  duty  towards  his  several  employers,  (as 
he  was  the  attorney  of  both  parties,)  the  proper  course  for  him 
to  pursue,  would  be,  to  deliver  back  the  deeds  to  the  plaintiff, 
and  to  eonader  his  lips  sealed  with  a  secret  silence,  as  to  the 
whole  of  their  contents.' 

The  declaration  should  state  that  the  defendant  was  retained  The  'de- 
for  reward,  or  that  he  was  retained  at  his  request,  or  that  he  claration. 
was  retained  as  an  attorney,  which  of  itself  implies  a  consider- 
ation* 

Where  a  declaration  in  assumpsit  for  negligetice  against  an 
attorney,  alleged,  that  in  consideration  that  the  plaintiff  would 
retain  and  employ  the  defendant  in  investing  money  in  the 
purchase  of  an  annuity,  the  defendant,  undertook  to  perform 
his  duty  in  the  premises;  that  the  plaintiff  did  retain  and  em- 
ploy him,  but  defendant  did  not  do  his  duty  in  the  premise9; 
bat  on  the  contrary,  took  an  insufficient  security  for  the  pay- 
ment of  the  annuity,  whereby  the  plaintiff  lost  the  money; 
held,  on  a  motion  in  arrest  of  judgment,  that  the  count  was 
bad,  as  it  did  not  state  that  any  reward  was  to  be  paid  to  the 
defendant,  or  that  he  was  employed  in  any  particular  charac- 
ter, so  as  to  make  *him  responsible  for  taking  a  bad  security,  *20l 
although  not  guilty  of  negligence  or  dishonesty.    Abbott,  C.  J. : 

•  Hoby  V.  Built,  3  B.  &  Adol.  350.    (123  Eds.  C.  L.  91.) 

^  Staanazd  v.  Ullithonie,  10  Bing.  491.    (d5  Bng.  C.  L.  31S.)    4  M.  &  Scott,  359. 

*  Taylor  v.  Blacklow,  3  Bing.  N.  C.  235.    (32  C.  L.) 


Ml  ATTOBKIT.  [chap.  n. 

'<  In  this  connt  the  defendant  is  not  alleged  to  be  an  attorney, 
and  therefore  any  duty  that  Would  arise  from  that  character 
cannot  be  attributed  or  imposed  on  him  under  the  present  de- 
claration. '  The  word  reUtined  by  no  means  imports  that  he 
was  an  attorney/'*  But  in  an  action  against  an  attorney  for 
non-feasance  in  not  looking  properly  into  a  title,  it  is  sufficient 
to  state  that  he  was  retained  as  an  attorney  without  stating  the 
consideration.**  Where  the  declaration  stated  that  the  plaintiff 
retained  the  defendant,  being  an  attorney,  to  ascertain  whether 
a  certain  security  was  good,  that  the  defendant  accepted  such 
retainer,  and  that  it  became  his  duty  to  ascertain  if  the  security 
was  sufficient;  breach,  that  he  did  not  use  due  care  and  dili- 
gence, but  that  he  falsely  represented  the  security  to  be  suffi- 
cient, whereupon  the  plaintin  lent  money ;  that  the  security  was 
not  sufficient,  by  reason  whereof  the  plaintiff  has  lost  the  inte- 
rest of  his  money,  and  was  likely  to  lose  the  principal;  it  was 
held  sufficient.* 


SECTION  X. 

IXABLItT  or  ATT0RNST8  TO  THIBD  PARTIES  FOR  MISCOKDUCT. 

Wb  have  seen  that  an  attorney  is  liable  to  his  client  for  mis- 
feasance, negligence,  or  unskilfulness;  it  may  be  further  ob- 
serTcd,  that  he  is  also  liable  in  case  or  trespass  to  other  parties 
for  any  injury  which  they  may  sustain  by  his  misconduct  in 
his  professional  capacity.^ 
.  *302        *Where  an  attorney  sued  out  an  illegal  writ  of  ca.  sa.  against 
An  attor-   a  defendant,  and  caused  her  to  be  arrested  and  imprisoned,  it 
nev  u  li-   ^^s  held  that  an  action  of  trespass  for  false  imprisomnent  lay, 
^d^oonse-  ^^  ^^^  against  the  attorney  as  against  his  client;  for  though  an 
qnences  of  attorney  is  not  chargeable  to  the  defendant  for  bringing  an  ac- 
auipff  <mt  tion,  be  it  ever  so  groundless  or  vexatious,  for  therein  he  pur- 
an  iUegal  sues  his  instructions,  and  the  plaintiff  only  knows  the  true  mc- 
procesa.     ^^^  y^^  -j^  ^^  conduct  of  a  cause,  if  he  does  an  injiuy  to  the 

*  Dartnall  o.  Howard,  AB.^Q.  345.  (10  Eng.  G.  L.  351.)  See  Whitehead  v. 
Greotham,  3  Bing.  464.    (9  Enff.  G.  L.  483.) 

^  Bourne  o.  Dig^lea,  3  Ghitt  311.  (18  Eng.  G.  L.  348.}  It  ia  imneceasary  to  state 
that  the  defendant  la  an  attorney  of  a  particular  court,  but  if  atated,  it  inuat  l>e  etrictly 
proved,  though  the  defendant  put  in  hia  plea  aa  auch.  Id.  Green  o.  Jackaon,  Peake, 
S37. 

<  Howell «.  Young,  5  B.  &.  G.  S59.  (11  Eng.  G.  L.  319.)  In  an  action  apinst 
aa  attorney  for  aufferinff  B.,  who  waa  in  cuatody  at  the  auit  of  the  plaintiff,  to  be  su- 
peraeded,  it  waa  averrea  that  B.  waa  indebted  to  the  plaintiff;  it  having  appeared  that 
B»  waa  a  married  woman,  it  waa  held  a  fatal  yarianoe.    Lee  «•  Ayrton,  Peake,  1 19. 

'  A  writ  of  deceit  will  lie  againat  an  attorney  for  actinff  wrongfully  in  hia  chaiacter 
«f  attorney  to  the  damage  of  another.  F.  N.  B.  Writ  cf  DeuU^  817.  Per  De  Grey, 
G.  J.,  3  WUa.  877. 
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defendant  by  suing  out  a  Toid  process,  an  action  on  the  case 
urill  lie  at  common  law  (for  the  writ  of  deceit  wa»  added  by 
Stat  Ed.  I.)  in  case  the  injury  be  done  to  his  properiy^  And 
of  coiiTse  if  the  injury  be  to  tfie  persoUi  tre^ass  will  Ue  against 
him.* 

So  where  a  party  was  arrested  under  a  writ  of  ca.  sa.,  and  Wron^ul 
afterwards  tendered  the  debt  and  costs  to  the- plaintiff 's  attor-  detention 
ney,  and  requested  him  to  sign  an  authority  to  the  ^eriff  to  ^^er^'' 
dischai^e  him,  which  the  attorney  refused  to  do;  held,  that  an 
action  on  the  case  for  having  maliciously  refused  to  sign  an 
order  for  the  discharge  lay  against  the  attorney  and  his  client; 
for  it  was  the  duty  of  the  atumiey  to  accept  the  debt  and  costs, 
and  give  an  authority  to  the  sheriff  to  dischai^  the  party .^ 

So  where  an  attorney,  at  the  instance  of  a  creditor,  directed  Wrongful 
his  agent  to  sue  out  a  process  in  the  county  court  against  a  seisuro  of 
debtor,  and  before  the  return  of  the  process,  the  debtor  paid  C^*« 
4he  debt  and  costs  to  the  attorney;  but  the  agent  being  ignorant 
of  that  fact,  entered  up  judgment  in  the  county  court  and  sued 
out  execution,  under  which  the  goods  of  the  debtor  were 
seized;  held,  that  the  attorney  and  the  creditor  were  liable  as    ^ 


But  if  an  attorney  acts  bond  fide  and  does  not  transgress  the 
strict  line  of  his  dnty,  he  is  not  liable  in  a  joint  action  of  tres- 
pass with  his  client'  Where  Ji.  employed  an  attorney  to  in- 
vest money  for  him,  who  advanced  it  on  mortgage  to  A,  and 
having  subsequently  discovered  that  the  security  was  bad,  he 
sued  out  a  bailable  process  against  B.  in  ttf.'s  name,  without 
the  'knowledge  of  w?.;  held,  that  as  the  attorney  had  acted  *203 
bond  fide f  and  as  •/?.  had  approved  of  his  conduct,  B,  could 
not  maintain  an  action  against  the  attorney  for  having  arrested 
him  without  the  authority  o(jiJ^ 

A  defendant,  on  whose  application  a  judgment  has  been  set  Costs, 
aside  for  irregularity  in  practice  without  costs,  cannot  recover 
the  costs  which  he  hereby  incurred  as  damages  in  an  action 
of  trespass  against  the  plaintiff's  attorney  for  taking  bis  goods 
under  color  of  the  judgment;  for  the  court  have  jurisdiction  to 
say  definitively,  whether  there  shall  or  shall  not  be  costs,  and 
if  costs  might  be  recovered  in  this  case,  actions  might  be 
brought  for  costs  after  the  court  had  refused  to  allow  them/ 

^  Barker  «.  Braham  and  another,  3  Bl.  866.    3  Wils.  368,  S.  C. 

^  Crozer  v.  Pilling,  4  B.  &  C.  26.    (10  Eng.  C.  L.  371.) 

«  Bates  9.  Pilling,  6  B.  &  C.  38.    (13  Eng.  C.  L.  104.) 

'  Sediey  v.  Sutherland,  3  Esp.  203. 

•  Anderson  o.  Watson,  3  C.  ic  P.  214.    (14  Eng.  C.  L.  274.) 

'  Loton  V.  DeTereox,  3  B.  &  Ad.  343.    (23  Eng.  C.  L.  89.) 
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'traders  liable  to  become  bankrupt:  provided,  that  no  farmer,* 
grazier^  common  laborer,  or  workman  for  hire,  receiver  gene* 

sold  afterwards;  Paul  v.  Dowlinff,  3  C.  &;  P.  600.  (14  Eng.  C.  L.  413.)  Should  a 
person  purchase  timber  although  not  cut  down,  with  an  intention  of  making  profit 
by  afterwards  selling  it,  he  lenders  himself  subject  to  the  bankrupt  laws;  Holrovd  v. 
G Wynne,  8  Taunt.  178.  But  if  a  man  sells  only  the  timber  which  he  has  cat  down 
upon  his  own  estate,  he  is  not  within  the  statute.  Where  a  person  purchases  milk 
for  the  purpose  of  afterwards  selling  it,  with  a  view  of  making  profit,  he  is  thereby  a 
trader  within  the  bankrupt  laws;  but  not  so,  where  he  disposes  only  of  such  milk  as 
he  is  supplied  with  .  by  his  own  cows,  though  he  may  sometimes  sell  these  oowb, 
which  are  no  lonser  in  a  condition  to  supply  milk;  Carter  v.  Dean,  L  Swan,  64. 
Where  a  man,  with  the  intention  of  making  a  profit,  buys  and  seHs  again  cider  or 
cheese,  he  may  be  made  a  bankrupt;  but  he  is  not  a  trader  where  he  merely  sells  such 
cheese  as  has  oeen  made  out  of  the  milk  of  his  own  cows,  or  the  cider  made  of  the 
fruit  of  his  own  trees;  per  Loid  Mansfield,  in  Parker  v.  Wells,  1  T.  R.  34.  Where  a 
man  purchases  with  the  intention  of  selling  again,  and  thereby  making  nrofit,  the  en- 
tire impression  of  a  dailj  paper,  and  thus  exposes  himself  to  the  loss  or  those  which 
be  not  disposed  of,  he  is  a  trader  within  the  meaning  of  the  statute;  Gillingham  e. 
Laing,  3  Marsh.  336.  6  Taunt.  633.  (1  Eng.  C.  L.  476.)  A  person  who  keeps 
livery  stables,  and  buys  large  quantities  of  hay  and  straw  and  oats,  which  he  supplies 
to  the  horses  standing  in  the  stables,  and  sells  to  any  person  generally,  is  a  trader  sub- 
ject to  the  bankrupt  Uws;  Cannan  v.  Denew,  3  M.  &  Scott,  761*  10  Bing*  393.  (35 
£ng.  G.  L.  139.) 

A  person  is  not  a  grader  by  such  occasional  acts  as  a  schoolmaster  selling  books  to 
his  own  scholars  only,  Valentine  o.  Yaughan,  Peake,  76;  a  contractor  for  victualling 
the  fleet  selling  off  the  surplusage,  Gibbons  o.  Thompson,  1  Vent.  370.  A  colonel  of 
a  fencible  regiment,  selling  horses  occasionally  at  Tattersall's,  Exp.  Blackmore,  6  Yes. 
3;  or  a  person  who  keeps  hounds  buying  dead  horses  and  selling  the  skins  and  bones, 
Summeisett  v.  Jarvis,  3  Brod.  &  Bing.  3.  (7  Eng.  C.  L.  333.)  6  Moore,  56.  So, 
if  a  jierson  finding  that  he  has  bought  more  of  an  article  than  he  wants,  sell  the  resi- 
due, it  will  not  make  him  a  trader;  Bolton  v.  Sow^rby,  11  East,  376. 

In  order  to  make  a  man  liable  to  be  a  bankrupt,  '^  by  buying  and  selling,  or  by  the 
workmanship  of  goods  or  commodities,"  it  is  necessary  that  there  should  have  been 
a  repeated  practic'e  of  it,  or  a  commencement  of  it,  coupled  with  an  intention  to  con- 
tinue it;  for  a  single  act  of  buying  and  selling  unaccompanied  with  snch  intention  will 
not  be  sufiicient;  Cooke,  64.    Arch.  41. 

The  illegality  of  the  business  is  no  objection  to  a  commission.  A  trader  may  be- 
come a  bankrupt,  although  he  has  not  taken  out  a  license  necessary  to  legalise  his 
trade;  Sannderson  v.  Bowles,  4  Burr.  3066.  Martin  v.  Nightingale,  11  Moore,  305. 
(13  Eng.  C.  L.  33.)  Even  a  smuggler  may  become  a  bankrupt;  Ex  parte  Meymot, 
1  Atk.  169.  Cobb  o.  Symonds,  1  D.  &  R.  111.  5  B.  &  A.  516.  (7  Eng.  C.  L.  179.) 
But  the  bankrupt  buying  in  connection  with  others,  to  carry  on  a  system  of  fraud, 
without  any  evidence  of  selling  in  the  way  of  business,  is  not  a  trading  within  the 
statute;  Millikin  o.  Brandon,  1  C.  &  P.  380.  (11  Eng.  C.  L.  436.)  Where  a  coun- 
try attorney  hired  a  room  in  London,  which  he  kept  four  weeks,  in  which  he  put  a 
numbw  of  old  books,  sticking  up  a  paper  in  the  window  in  which  his  name  was  writ- 
ten, with  the  addition  of  *' bookseller,^*  a  fiat  having  issued  against  him  by  this  de- 
scription, it  was  annulled  on  the  ground  of  fraud;  Ex  parte  Dart,  3  D.  &  C.  543.  Al- 
thongh  there  be  np  evidence  of  trading  on  the  [proceedings,  the  fiat  will  not  be  super- 
seded if  the  bankrupt  admitted  to  the  petitioning  creditor  that. he  was  a  trader;  Ex 
parte  Bailey,  3  M.  &  A.  86. 

*  Though  a  farmer  is  not  liable  as  such  to  become  bankrupt,  yet  if  he  follows  any 
business  distinct  and  separate  from  that  of  a  farmer,  with  a  view  to  make  profit  there- 
by, he  is  a  trader  within  the  meaning  of  the  statute;  as  where  a  farmer  every  now  and 
then  bought  a  hone  which  was  not  <^culated  for  the  fanning  business,  and  constantly 
sold  it  again,  so  that  within  the  coune  of  two  yeara  he  had  bought  and  sold  five  or  six 
horses  in  this  manner,  two  of  which  had  been  sold  directly  after  he  had  bought  them 
for  the  sake  of  a  guinea  profit,  it  was  held  that  he  was  a  trader.  Bartholomew  r. 
Sherwood,  1  T.  R.  537,  f&.  Wright  v.  Bird,  1  Price,  80,  S.  P.  So  where  a  farmer 
pnrohased  a  large  quantity  of  potatoes,  not  to  be  used  on  his  farm,  bnt  merely  to  sell 


8XC.  n.]  WHO  MAT  BB  ▲  BAKKBUPT.  *M7 

ral  *of  tfie  taxes,  or  member  of  or  subscriber  to  any  incorpo- 
rated, oommercial,  or  trading  companies  established  by  clmr- 

again  for  profit.  Mayo  v.  Aioher,  1  Stnu  513.  fint  if  he  bays  horses,  pigs,  or  other 
stock,  with  a  Tiew  to  a  resale  of  them,  as  anciilary  to  the  profitable  occapation  of  his 
farm,  he  does  not  thereby  become  a  trader.  See  Fatten  v.  Brown,  7  Taunt.  409.  (3 
£n^.  C.  L.  157.)  Stewait  v.  Ball,  2  N.  R.  78.  Bolton  v.  Sowerby,  11  East,  974. 
A  Binffle  act  of  baying  and  selling  by  a  farmer  with  eridence  of  an  intent  to  continae, 
is  sufficient  to  constitate  him  a  trader.  Ex  parte  Lavender,  4  Dea.  &  Ch-  487.  8  M. 
&A.U.  '^ 

By  see.  135,  aliens,  denizens  and  women  are  included  within  the  proTisions  of  the 
Act,  so  as  to  make  them  subject  thereto,  and  to  entitle  them  to  all  the  benefits  gtTen 
thereby. 

Tlie  31  Jae.  I,  c.  19,  s.  15,  (now  repealed)  contained  a  similar  proTi«ion  respeetinf 
aliens  and  denizens,  and  under  that  Act  it  was  decided  that  aliens  or  persons  residing 
in  Ireland,  Dodsworth  v,  Anderson,  Sir  Thomas  Raym.  375;  or  Scotland,  Alexander 
V.  Vaaghan,  Cowp.  398;  or  in  the  British  colonies,  ex  parte  Smith,  cited  in  Cowp. 
403;  or  in  th-3  Isle  of  Man,  Allen  v.  Cannon,  4  B.  &  A.  418;  (6  Eng.  C.  L.  470;)  or 
in  any  foreign  coantry.  Bird  v.  Sedgwick,  1  Salk.  110,  trading  to  and  from  this  coun- 
try; baying  goods  here  and  sending  them  abroad  for  rale,  or  buying  them  abroad  and 
sending  them  here  fot  sale,  might,  if  they  came  to  England  and  Committed  an  act  of 
bankrnptey,  be  made  bankrupts. 

^omen.— There  can  be  no  doubt  that  a  feme  sole  (independently  of  this  prorision) 
is  equally  as  liable  as  a  man  to  become  bankrupt,  but  a  married  woman  cannot  be  a 
subject  of  the  bankrupt  laws,  except  in  those  cases  in  which,  according  to  the  principle 
laid  down  in  Marshall  «•  Rntton,  8  T.  R.  546,  her  corerture  would  not  be  a  good  plea 
in  actions  against  her  upon  her  contracts  in  trade.  See  ex  parte  Mear,  3  Bre.  C.  C. 
Prestcm  s.  Green,  Cooke,  40.  A  feme  covert,  who  is  a  soie  trader  accordinir  to  the 
custom  of  London,  may  be  a  bankrupt.  Larie  v.  Phillips,  3  Bun.  1776,  1  Bl.  570. 
Ex  parte  Carrington,  1  Atk.  306.  So  may  the  wife  of  a  convict  sentenced  to  ^ans- 
portation,  although  her  husband  be  on  board  the  hulks,  and  she  has  occasional  inter- 
course with  him.   Ex  parte  Franks,  7  Bing.  763.  (30  Eng.  C.  L.  333.) 

A  Lunatic  may  become  a  bankrupt  if  the  act  of  bankruntey  be  committed  during  a 
lucid  interval.  Jtum,  13  Yes.  590.  Ex  parte  Ridley,  Cooke,  48.  But  a  commission 
of  bankruptcy  against  an  infant  is  void,  and  not  merely  voidable.  Bilton  «.  Hddgeis, 
9  Bing.  365.  (33  En^.  C.  L.  309.)  Nor  can  a  pereon  become  a  bankrupt  by  reason 
of  trading  by  him  dunng  hi»  infancy.  Stevens  v,  Jackson,  4  Campb.  164.  Ex  parte 
Adam,  1  Ves.  U  B.494.  O'Brien  v.  Currie,  3  C.  &  P.  383.  (14  Eng.  C.  L.  307.) 
Bat  where  an  infant  held  himself  out  as  an  adult,  and  had  traded  as  such  for  two  yeare, 
the  eoart  refused  to  supersede  a  commission  of  bankrupt  sued  out  against  him,  but 
left  him  to  his  action.  Ex  parte  Watson,  16  Ves.  365.  The  court  of  review  super- 
seded a  Jlat  with  costs  to  be  paid  by  the  petitioning  creditor,  on  the  ground  that  the 
bankrupt  was  a  minor.    Ex  parte  Helior,  3  Deac.  £  Chitt.  107. 

Clerevmen^  though  prohibited  by  statute  from  entering  into  trade,  may  become  bank- 
rupt. Hankey  v,  Jones,  Cowp.  745.  Ex  parte  Meymot,  1  Atk.  196.  So  may  peere 
and  membere  of  parliament,  id,;  and  excisemen  if  they  are  traders.  Highmore  v.  Mol- 
loy,  1  Atk.  306. 

A  second  fiat  in  baidcruptey  against  a  trader  before  a  former  fiat  is  disposed  of,  or 
before  he  obtains  his  certincate,  is  a  nullity.  Martin  v,  O'Hara,  Cowp.  834.  There- 
fore, where  a  bankrupt  obtained  a  certificate  under  a  second  commission  issued  under 
such  cireamstances,  the  Court  of  King's  Bench  refused  to  discharge  him  out  of  cas- 
tody,  though  the  debt  for  which  he  was  detained  had  been  contracted  before  the  issu- 
ing of  the  commission.   Till  V.  Wilson,  7  B.  &  C.  684.   (14  Eng.  C.  L.  110.) 

An  Executor^  who  carries  on  business  for  the  benefit  of  the  testator's  children,  may 
become  bankrupt  in  respect  of  such  business.  Vines  v.  Cadell,  3  Esp.  88.  Ex  parte 
Garland,  10  Yes.  110.  Where  a  testator  disposed  of  his  property,  and  directed  a  trade 
in  which  he  was  eoncemed  to  be  carried  on  after  his  death;  neld,  that  only  his  capital 
in  trade  was  liable  to  debts  incurred  after  his  death.  Ex  parte  Richardson,  3  Madd. 
138;  and  see  Thompson  v.  Andrews,  1  Myl.  &  K.  116.  But  the  merely  selling  of  the 
stock  in  trade  of  a  testator  will  not  sabject  an  executor  to  the  banhrupt  laws,  though 
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ter  *or  act  of  parliament,  shall  be  deemed,  as  sodi  trader,  liable 
by  virtue  of  this  act  to  become  bankmpt 
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Departing      1. — Statutory  provisions.']  The  6  Geo.  IV,  c.  16,  s.  3, 
the  realm,  enacts,  that  if  any  such  trader  shall  depart  this  realm,  or  being 
♦2*1  ff'  ^^^  ^"^  ^^  ^^^  realm  shall  remain  abroad,  or  *depart  from  his 
«?Jt^  dwelling-house,  or  otherwise  absent  himself,  or  begin  to  keep 
2^ep  *  his  house,  or  suffer  himself  to  be  arrested  for  any  debt  not  due, 
house,  &c.  or  yield  himself  to  prison,  or  suffer  himself  to  be  outlawed,  or 
procure  himself  to  be  arrested,  or  his  goods,  money,  or  chattels 
to  be  attached,  sequestered,  or  taken  in  execution,  or  make  or 
cause  to  be  made,  either  within  this  realm,  or  elsewhere,  any 
fraudulent  grant  or  conveyances  of  any  of  his  lands,  tene- 
ments, goods  or  chattels,  or  make  or  cause  to  be  ms^de,  any 
fraudulent  surrender  of  any  of  his  copyhold  lands  or  tenements, 
or  make  or  cause  to  be  made,  any  fraudulent  gift,  delivery, 
or  transfer  of  any  of  his  goods  or  chattels;  every  such  trader 
doing,  suffering,  procuring,  executing,  permitting,  making,  or 
causing  to  be  made  any  of  the  acts,  deeds  or  matters  aforesaid, 
with  intent  to  defeat  or  delay  his  creditors,  shall  be  deemed  to 
have  thereby  committed  an  act  of  bankruptcy. 
Convey-        Sec  4  enacts  that  where  any  such  trader  shall  execute  any 
anoe  of  all  conve3^nce  or  assignment,  by  deed,  to  a  trustee  or  trustees,  of 


he  purchase  articles  to  mix  with  it  in  order  to  make  it  saleable.   £x  parte  Natt,  1  Atk. 
103.    Cooke,  78. 

Though  a  trader  retires  from  business,  yet  he  is  liable  to  be  made  a  bankrupt  in 
respect  of  debts  incurred  while  in  trade.  Doe  v.  Lawrence,  3  C.  &  P.  134.  (13  Eng. 
C.  li.  58.)  Ex  parte  Bamford,  15  Yes.  449.  So  is  a  trader  who  has  ceased  to  buy, 
but  is  selling  off  his  stock,  if  he  has  an  intention  to  resume  the  tiade,  which  is  a  qnes- 
tion  for  the  Jury.  Ex  parte  Patterson,  1  Rose,  403.  If  a  trader  ceases  to  meanteture, 
but  still  solicits  orders,  and  executes  them,  he  is  liable  to  be  made  a  bankrupt.  Wha- 
ram  o.  Routledge,  6  Esp.  335.  A,^  not  a  trader,  was  indebted  to  B,  in  lOOiL  He  after- 
wards became  a  trader,  and  after  he  had  ceased  to  trade  he  committed  an  act  of  bank- 
ruptcy; held,  that  a  commission  might  be  supported  on  B.*s  debt.  BaUlie  «.  Grant, 
9  Bmg.  131.  (33  Eng.  C.  L.  376.^  But  eyidenee  of  a  trading  which  ceased  before 
6  Geo.  IV,  c.  16,  came  into  operation,  will  not-support  a  commission  of  bankrupt  if 
sued  after  that  time.  Surtees  o.  Ellison,  9  B.  &  C.  750.  (17  Eng,  C.  L.  491.)  Palmer 
r*  Moore,  id.  754,  n.   ExparU  Batten,  M«  &  M'A.  387. 


fZC.  XI.]     WHAT  COVSTITtrraS  ASf  ACT  OF  BANXRTrJPTCr.  219 

aD  his  estate  and  effects,  for  the  benefit  of  all  the  creditors  ci  a  trader's 
sach  trader,  the  execution  of  such  deed  shall  not  be  deemed  PK^P^^y 
an  act  of  bankruptcy,  unless  a  commission  issue  against  such  ^i^^]^^ 
trader  within  six  calendar  months  from  the  execution  thereof  „piej,* 
by  such  trader;  provided  that  siidi  deeds  shall  be  executed  by  imlees  a 
every  such  trustee  within  fifteen  days  after  the  execution  ^  ifM? 
thereof  by  the  said  trader,  and  that  the  execution  by  such  trader,  ^**^?L"** 
and  by  every  such  trustee  be  attested  by  an  attorney  or  solicitor;  °^^ 
and  that  notice  be  given  within  two  months  after  the  execution 
thereofby  suchtrsuler,  in  case  such  trader  reside  in  London, 
or  within  forty  miles  therebf,  in  the  London  Gazette,  and  also 
in  two  London  daily  newspapers;  and  in  case  such  tmder  does 
not  reside  within  forty  miles  of  London,  then  in  the  London 
Gazette,  and  also  in  one  London  daily  newspaper,  and  one 
provincial  newspaper  published  near  to^such  trader's  residence; 
and  such  notice  shall  *contain  the  date  and  execution  of  such    *211 
deed,  and  the  name  and  place  of  abode  respectively  of  every 
such  trustee,  and  of  such  attorney  or  solicitor. 

By  sec.  5.    If  any  such  trader,  having  been  arrestea  or  Escape 
committed  to  prison  for  debt,  or  on  any  attachment  for  non-  ^t  ®'  P"* 
payment  of  money,  shall,  upon  such  or  any  other  arrest  or  ■®"' 
commitment  for  debt,  or  non-payment  of  money,  or  upon  any 
detention  for  debt,  lie  in  prison  for  twenty-one  days,  or  having 
been  arrested  or  committed  to  prison  for  any  other  cause,  shaU 
lie  in  prison  for  twenty-one  days  after  any  detainer  for  debt 
lodged  against  him,  and  not  aischarged,  every  such  trader 
shall  be  thereby  deemed  to  have  committed  an  act  of  bank- 
ruptcy ;  or  if  any  such  trader,  having  been  arrested,  committed, 
or  detained  for  debt,  shall  escape  out  of  prison  or  custody, 
every  sudi  trader  shall  be  deemed  to  have  thereby  committed 
an  act  of  bankruptcy  from  the  time  of  such  arrest,  commitment, 
or  detention. 

By  sec.  6.    If  any  such  trader  shall  file  in  the  office  of  the  Dedlara- 
Lord  Chancellor's  secretary  of  bankrupts,  a  declaration  in  tioa  of  in- 
writing,  signed  by  such  trader,  and  attested  by  an  attorney  or  f?  Jf"^ 
solicitor,  that  he  is  insolvent  or  unable  to  meet  his  engage-  ^^  ^f 
ments,  the  said  secretary  of  banknipts,  or  his  deputy,  shall  sign  bankrapt- 
a  memorandum  that  such  declaration  hath  been  filed,  which  cy. 
memoraiklum  diall  be  authority  for  the  printer  of  the  London 
Gazette,  to  insert  an  advertisement  of  such  declaration  therein; 
and  every  such  declaration  shall,  after  such  advertisement  in- 
serted as  aforesaid,  be  an  act  of  bankruptcy  committed  by  such 
trader  at  the  time  when  such  declaration  was  filed;  but  no 
commission  shall  issue  thereupon,  unless  it  be  sued  out  within 
two  calendar  months  next  after  the  insertion  of  such  adver- 
tisement, and  unless  such  advertisement  shall  have  been  in- 
serted in  the  London  Gazette  within  eight  days  after  such 
dedaratiim  was  filed;  and  no  docket  shall  be  stnick  upon  such 
act  of  bankruptcy  before  the  expiration  of  four  days  next  after 
insertion  of  such  advertisement,  in  case  such  commission  is  to 
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be  executed  in  London,  or  before  the  expiration  of  eight  days 
next  after  such  insertion,  in  case  such  commission  is  to  be  exe- 
cuted in  the  country;  and  the  Gazette  containing  such  adver- 
*212    *tisement  shall  be  evidence  to  be  received  of  sudi  declaration 
having  been  filed; 
Coneerted     By  sec.  7.    No  commission  under  which  the  adjudication 
declara-     shall  be  grounded  on  the  act  of  bankruptcy,  being  the  fiUng  of 
ti<"^         such  declaration,  shall  be  deemed  invalid  by  reason  of  such 
declaration  having  been  concerted  or  agreed  upon  between  the 
bankrupt  and  any  creditor  or  other  person. 
Trader  By  sec.  8.    If  any  such  trader,  liable  by  virtue  of  this  act 

ecm-         to  become  bankrupt,  shall,  after  a  docket  ^struck  against  him, 
lldtib  pel-  P^y  ^^  *®  person  or  persons  who  struck  the  same,  or  any  of 
tionii^  '  them,  money,  or  give  and  deliver  to  any  such  person  any  satis- 
creditor  to  faction  or  security  for  his  debt,  or  any  part  thereof,  whereby 
be  an  act   such  person  may  receive  more  in  the  pound  in  respect  of  his 
**^^te?'    ^^^^  ^^^  ^^^  other  creditors,  such  payment,  gitt,  delivery, 
"P^'      satisfaction,  or  security,  shall  be  an  act  of  bankruptcy;  and  if 
any  commission  shall  have  issued  upon  the  docket  so  struck 
as  aforesaid,  the  Lord  Chancellor  may  either  declare  such 
commission  to  be  valid,  and  direct  the  same  to  be  proceeded 
in,  or  may  order  it  to  be  superseded,  and  a  new  commission 
may  issue,  and  such  commission  may  be  supported  either  by 
proof  of  such  last-mentioned,  or  of  any  other  act  of  bankruptcy; 
and  every  person  so  receiving  such  money,  gift,  delivery,  satis- 
faction, or  security  as  aforesaid,  shall  forfeit  his  whole  debt,  and 
also  repay  or  deliver  up  such  money,  gift,  satisfaction,  or  secu- 
rity as  sibresaid,  or  the  full  value  thereof,  to  such  person  or 
persons  as  the  commissioners  acting  under  such  original  com- 
mission, or  any  new  commission,  shall  appoint,  for  the  benefit 
of  the  creditors  of  such  bankrupt 
Privilege       By  sec.  9.    If  any  such  trader  having  privilege  of  parlia- 
of  parlia-   ment,  shall  commit  any  of  the  aforesaid  acts  of  bankruptcy,  a 
°^^^        commission  of  bankrupt  may  issue  against  him,  and  the  com- 
missiohers  and  all  other  persons  acting  under  such.commission, 
may  proceed  thereon  in  like  manner  as  against  other  bankrupts, 
but  such  person  shall  not  be  subject  to  be  arrested  or  imprisoned 
during  the  time  of  such  privilege,  except  in  cases  .hereby  made 
felony. 
Trader  By  sec  10.    If  any  creditor  or  creditors  of  any  such  trader, 

^y^J^      having  privilege  of  parliament  to  such  amount  as  is .  ♦hereinafter 
ormdM-   ^^^^®d  requisite  to  support  a  commission,  shall  file  an  affi- 
men^not  davit  or  affidavits  in  any  court  of  Record  at  Westminster,  that 
ntisfjing  such  debt  or  debts  is  or  are- justly  due  to  him  or  them  respec- 
creditore.   tively,  and  that  such  debtor,  as  he  or  they  verily  believe,  is 
*^I3    such  trader  as  aforesaid,  and  shall  sue  out  of  the  same  court  a 
summons,  or  an  original  bill  and  smnmons  against  such  trader, 
and  serve  him  with  a  copy  of  such  summons,  if  such  trader  shall 
not,  within  one  calendar  month  after  personal  service  of  such 
summons,  pay,  secure,  or  compound  for  such  debt  or  debts  to 
the  satisfaction  of  such  creditor  or  creditors^  or  enter  into  a 
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bond  in  soch  mim,  and  with  twd  suffici^t 'sureties,  as  any  of 
the  jiM%es  of  the  court  out  of  which  such  summons  shall  issue 
shall  approve  of,  to  pay  such  sum  as  shall  he  recovered  in  such 
action  or  actions,  together  with  such  costs  as  shaO  be  given  in 
the  same,  and  within  one  caleqdar  month  next  after  personal 
service  of  such  summons,  cause  an  appearance  or  appearances 
to  be  entered  to  such  action  or  actions,  in  the  proper  court  or 
courts  in  which  the  same  shall  have  been  brought,  every  such 
trader  shall  be  deemed  to  have  committed  an  aftt  of  bankruptcy 
from  the  time  of  the  service  of  such  summons,  and  any  credi- 
tor or  creditors  of  such  trader  to  such  amount  as  aforesaid, 
may  sue  out  a  commission  against  him,  and  proceed  thereon 
in  like  manner  as  against  other  bankrupts. 

By  sec.  11.    If  any  decree  or  order  shall  have  been  pro-  Disobey- 
noanced  in  any  cause  depending  in  any  court  of  equity,  or  i°|Pr  ^^^ 
any  order  made  in  any  matter  of  bankruptcy  or  lunacy,  ®'®^*^' 
against  any  such  trader  having  privilege  of  parliament,  order-  ^^(my, 
ing  such  trader  to  pay  any  sum  of  money,  and  such  trader  to  be  an 
shall  disobey,  the  same  having  been  duly  served  upon  him,  the  »^  of 
person  or  persons  entitled  to  receive  such  sum  under  such  hanknipt- 
decree  or  order,  or  interested  in  enforcing  the  payment  thereof,  ^' 
parsnant  to  sudi  decree  or  order,  may  applv  to  the  court  by 
which  the  same  riiall  have  been  pronounced,  to  fix  a  peremp- 
tory day  for  the  payment  of  such  money,  which  shall  accord-  ^ 
ingly  be  fixed  by  an  order  for  that  purpose;  and  if  such 
trader,  being  personally  served  with  such  last-mentioned  order 
eight  days  before   the  day  therein  appointed  for  payment 
of  such  money,  shall  neglect  to  pay  the  same,  he  shall  be 
deemed  to  have  committed  an  act  of  bankruptcy  from  the  time 
'of  the  service  thereof,  and  any  such  creditor  or  creditors  as    *214 
aforesaid  may  sue  out  a  conmiission  against  him,  and  proceed 
thereon  in  like  manner  as  against  other  bankrupts. 

Before  we  notice  the  decisions  applicable  to  ttie  enactments 
above  enumerated,  it  may  be  premised,  that  if  an  act  of  bank- 
ruptcy be  committed  at  any  time  previous  to  the  sealing  of  the 
commission,  though  after  docket  struck,  or  even  on  the  <ky  that 
the  commission  is  dated,  it  will  be  sufficient.*  The  act  of 
bankruptcy  must  be  committed  in  England  or  Wales,  unless 
otherwise  provided  for  by  the  act,  as  by  remaining' out  of  the 
realm.'* 

A  clear  act  of  bankruptcy  can  never  be  purged;  but  if  the  An  act  of 
act  done  be  in  itself  equivocal,  other  circumstances  may  be  banVnipt- 
called  in  to  explain  it*  Where  a  trader  gave  general  orders  ^^  ^"ft^ 
to  be  denied,  and  he  was  denied  accordingly  to  a  creditor,  but  ^^nerer 
he  immediately  overtook  the  creditor  and  told  him  that  he  was  bepar^. 

*  Simpsoii  V,  Sikes,  6  M.  &  S.  295.  Ex  parte  Dafrene,  1  V.  &  B.  51.  Hopper  ir. 
Ridtmond,  1  Sttorik.  507.    (3  Eag.  G.  L.  488.) 

^Bxpmiie  ttekh,  eited  in  Gowp.  409.    See  In?li8  ••  Giant,  5  T.  R.  530. 

'  Per  BuUer,  J.,  citing  the  aathority  of  Lord  Mansfield,  in  Golkett  «•  Freeman,  3 
T.R.S8.    B.N.  P.  39.    See  ear /nb«  Hall,  1  Atk.  901. 
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not  afraid  of  him,  but  another;  held,  that  the  act  of  bank- 
ruptcy was  complete  at  the  time  of  the  denial,  and  that  it  was 
not  pui^;ed  by  tiie  subsequent  conduct  of  the  debtor.*    It  is 
no  objection  to  the  commission,  or  fiat,  that  the  trader  com- 
mitted the  act  of  bankruptcy  at  the  suggestion  of  a  Mend,  or 
Concerted  for  the  very  purpose  of  lining  made  a  bankrupt^    But  an  act 
aet  of       of  bankruptcy  concerted  between  the  trader  and  the  petitioa- 
bankrapt-  j^g  creditor  will  not  support  a  fiat,  for  persons  who  are  privy 
^^''  to  an  act  of  bankruptcy  cannot  take  advantage  of  it*    Yet  a 

creditor  not  priry  to .  such  concerted  act  may  arail  himself 
of  it* 
*215  *The  act  1  &  2  W,  IV,  c.  56,  s.  48,  which  enacts,  ^  that  'no 
commission  shall  be  superseded,  nor  any  fiat  annulled,  nor  any 
adjudication  reversed,  by  reason  only  of  its  having  been  con- 
certed by  and  between  the  petitioning  creditor  and  the  bank- 
rupt," does  not  give  validity  to  commissions  of  bankrupt 
founded  on  concerted  acts  of  bankruptcy,  and  therefore  the 
execution  of  a  deed  whereby  a  trader  assigns  all  his  pro- 
perty to  a  trustee  for  the  benefit  of  all  his  creditors,  is  not  an 
act  of  bankruptcy  sufficient  to  support  a  commission  founded 
on  the  petition  ot  a  creditor  who  was  either  party  or  privy  to 
such  a  deed.  *^  I  take  it  to  be  clear,'^  said  Lord  Denman,  C. 
J.,  ^  that  where  the  thing  done  as  an  act  of  bankruptcy  is  done 
^  by  concert  with  a  particular  creditor,  he  cannot  afterwards 
come  into  court  and  set  up  that  as  an  act  of  bankruptcy.  The 
fraud  is  not  as  to  him,  but  as  to  the  creditors  jomtly.  The 
intent  to  delay  them  gives  it  the  character  of  firaud.^ 

2.  J(f  any  trader  shall  depart  this  realm,  or  being'  out  of 

the  realm  shall  remain  abroad,  ^.] — ^The  realm,  in  this  case, 

N  means  the  extent  of  the  jurisdiction  of  the  courts  of  £ngland. 

Where  a  trader,  who  had  previously  carried  on  business  in 

partnership  in  London,  after  the  dissolution  of  the  partnership 

establishea  a  house  of  trade  in  Dublin,  and  having  come  over 

to  London  to  make  arrangements  with  his  creditors,  he  was 

informed  that  a  creditor  intended  to  arrest  him  the  following 

day,  upon  which  he  immediately  returned  to  Dublin;  the  court 

held,  that  he  had  committed  an  act  of  bankruptcy  by  depart- 

Tliede-     ing  ttie  realm  with  an  intent  to  delay  a  creditor/    Departing 

pvUng  or  the  realm  in  order  to  constitute  an  act  of  bankruptcy,  must  be 

*  Mucklow  «.  May,  1  Taunt  479.    Ex  parte  Gardner,  1  V.  &  B.  45. 
^  Simpson  v.  Sikes,  6  M.  &^  S.  995.    Roberts  «•  Teesdale,  Peake,  97. 

*  Per  Curiam^  in  Banford  «.  Baron,  3  T.  R.  594,  n.  Per  Lord  Mansfield,  in  Hooper 
«•  Smith,  1  Bl.  441,  cited  id.  Ex  parte  Gonthwaite,  1  Rose,  67;  bot  it  is  goUi  as 
against  such  partiea,  B.  N.  P.  40. 

'  Ex  parte  Bourne,  16  Yes.  145. 

*  Maiahall  «.  Backworth,  4  B.  &  Ad.  508.  (94  Eng.  C.  L.  108.)  The  statute  6 
Geo.  IV,  c.  16,  8.  7,  as  to  concerted  declarations  of  insoltenojTf  raises  a  strong'  infe- 
rence that  all  other  concerted  acts  of  bankmptey  wen  at  that  time  considered  as  ren- 
dering  a  commission  inralid.    Per  Lord  Denman,  id. 

i  Williams  v.  Nonn,  1  Taunt.  970. 
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▼ith  an  intent  to  delay  a  Cfeditor,  which  is  a  question  for  the  absentiiig 
jury;  for  if  there  he  no  such  intentioD,  eiren  though  creditors  must  be 
be  delayed,  it  is  not  an  act  of  bankruptcy,  for  a  trader  has  a  J^^^tode- 
right  to  go  abroad  to  look  ^after  his  conoernSi  though  his  credi-  i^y  credit- 
tors  be  thereby  delayed;  but  if  an  apprehension  of  arrest  be  ors. 
coupled  with  a  justifiable  motive,  it  is  otherwise.*  *216 

But  if  the  necessary  consequence  of  a  trader's  departing  If  delay  be 
the  realm,  is,  that  his  creditors  must  be  delayed,  it  amounts  the  neoee- 
to  an  act  of  bankruptcy;^  for  a  man  may  be  supposed  to  •»y«oii- 
foresee  and  intend,  whatever  is  the  necessary  consequence  of  ^^^ 
his  own  acts.^    Therefore,  where  the  creditors  of  a  trader  who  ing,  his 
went  abroad  on  account  of  having  killed  his  wife,  were  de-  an  act  of 
layed  thereby,  it  w^  adjudged  an  act  of  bankruptcy,®    But  it  bankropt- 
has  been  decided  that  though  creditors  were  delayed  in  cbnse-  ^^* 
quence  of  a  departure,  that  circumstance  was  not  sufficient  to 
constitiite  an  act  of  bankruptcy  without  evidence  of  an  inten- 
tion to  delay  them  at -the  iiistant  of  departure,  and  that  the 
presence  of  creditors,  though  strong,  was  not  conclusive  evi- 
dence of  sudi  an  intention.^ 

Where  a  trader  appointed  to. meet  a  creditor  to  make  ar- 
rangements respecting  thehr  accounts,  but  instead  of  doing  so 
went  to  France,  and  left  a  letter  behind  him  directed  to  the 
ereditor,  saying  he  would  be  back  in  ten  days,  and  in  the 
mean  time,  would  make  proposals  to  his  creditors;  he  wrote 
another  letter  to  him  fron^  Calais;  in  a  month  afterwards  he 
wrote  a  third  letter,  saying  that  he  was  under  the  necessity  of 
remaining  in  France;  held,  that  the  departing  the  realm,  and 
absence  abroad,  being  a  continuous  act,  and  those  letters  hav« 
ing  been  written  during  its  continuance,  they  were  admissible 
in  evidence  to  establish  an  act  of  bankruptcy,  by  showing  the 
intent  with  which  the  trader  departed.*^ 

When  a  trader  departs  the  reahn  from  a  proper  motive,  but 
upon  discovery  of  his  embarrassments  remains  abroad,  with 
intent  to  delay  his  creditors,  it  is  an  act  of  bankruptcy.  But 
the  ^remaining  abroad  must  be  with  intent  to  defeat  or  *2n 
delay  his  creditors  in  the  recovery  of  their  debts.  A  trader 
being  in  debt  to  several  persons,  left  this  country  in  June,  1831, 
for  America,  with  an  intention  to  return;  but  without  making 
any  provision  for  the  payment  of  his  debts.  Not  having  re- 
turned in  1833,  a,Jiat  was  sued  out  against  him,  which  by  his 
agent  in  this  country  he  endeavored  to  supersede;  held,  that 
his  continued  absence  during  that  period  amounted  to  an  act 


*  Warner  v.  Barber,  Holt^  175.  (3  Eng.  C.  L.  66.)  Windham  v.  PattiBmon,  1 
Stark.  144.  (3  Eng.  C.  L.  331.)  3  Rose,  466.  Ex  parte  Mutrie,  5  Yes.  574, 
S«  P. 

^  Ramsbottom  «.  Lewit,  1  Campb.  379. 

«  Woodier'e  Case,  B.  N.  P.  39.    In  Raikea  «.  Poreaa,  Cooke,  73;  and  YehMA  v, 
Huikey,  id.  98.    BuUer,  J.,  recogniBed  this  eaae.    See  Sel.  N.  P.  185. 
'^  Ex  jmrU  Oabome,  3  Y.  &  B.  177.    1  Rose,  387. 

•  Rawaon  o.  Haigh,  9  Bing.  99.    (9  Eng.  C.  L.  335.)    8.  C.  1  C.  fr  P.  77. 
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of  bankraptcy 9  and  that  the  fiat  could  not  be  superaeded  with- 
out the  previous  surrender  of  the  bankrupt.* 

Departing      3. — Or  depart  from  hia  dwelling^hauMe.']    The  departure 
with  in-     must  be  with  an  intent  to  delay  a  creditor,  and  if  it  appears 
r^i^tl  ^      ^^  ^^       intent  and  purpose  of  the  trader's  depsurtuie 
S,  iejMi  **  ^  immaterial  whether  any  creditor  was  thereby  delayed  or 
aet  of        noL^    But  if  he  had  no  such  intention  in  departing,  it  does 
bankrupt-  not  constitute  an  act  of  bankruptcy,  even  though  his  creditois 
ey  though  ^ere  thereby  delayed.^    A  departure  to  avoid  an  arrest  is  aa 
deh^od     ^^^  ^^  bankruptcy;''  though  under  the  impression  of  a  ground- 
^   '    less  apprehension,"    Where  a  trader,  being  called  upon  by 
appointment  left  the  room,  and  his  wife  told  the  creditor  he 
was  gone  out,  it  was  held  to  be  an  act  of  bankruptcy/    The 
length  of  absence  is  immaterial,  as  the  act  of  bimbuptcjr  is 
complete  the  moment  he  departs.^     A  departii^  from  the 
trader's  place  of  business,  though  he  has  a  dwelling-house 
elsewhere,  is  an  act  of  bankruptcy.^     A  trader  -who  has 
no  fixed  dwelling-house  or  counting-house,  but  takes  up  a 
temporary  residence  at  a  public-house  in  the  place  where  his 
*218    business  carries  him,  commits  an  act  of  bankruptcy  by  depart- 
ing fVom  such  public  house^with  intent  to  delay  his  creditors.' 
What  is        To  prove  the  intent,  it  has  been  held,  that  a  declaration  by  a 
•ndenoe    bankrupt,  of  his  motives  for  absenting  himself  from  home, 
of  intent,   joade  at  the  time,  is  admissible  in  evidence;  but  in  strictness 
the  declaration  ought  to  accompany  the  act,  or  be  so  connected 
with  it,  that  it  may  properly  be  considered  as  the  result  and 
consequence  of  the  co-existing  motives^    So,  an  admission  by 
a  trader  during  his  absence  from  his  dwelling-house,  or  in  pre- 
paring to  depart,  or  in  the  act  of  returning,  that  he  has  absented 
himself  to  avoid  his  creditors,  is  good  evidence.'^    The  declara- 
tion 6f  a  bankrupt  on  his  return,  that  he  had  absented  Jtiimself 
to  avoid  a  writ  against  him,  has  been  conmdered  sufficient 
evidence  of  an  act  of  bankruptcy,  without  any  other  proof  of 
the  existence  of  the  writ,  or  of  the  debt  of  the  creditor.'    But 
such  declarations,  to  be  properly  admissible  in  evidence,  should 
be  proved  to  have  been  made  during  his  absence,  or  so  soon 

*  Ex  parte  Kirkman,  3  Dea.  &  Ch.  451. 

^  Robertson  «.  Liddell,  9  East,  487.    Hammond  v.  Hii^ks,  5  Esp.  139.    Holroyd 
V.  Whitehead,  3  Campb.  530. 
«  Fowler  «.  Padget,  7.  T.  R.  509.    Alridge  «.  Ireland,  1  Taunt.'  S73,  n. 

*  Warner  v.  Ba^r,  Holt,  175.  (3  Eng.  C.  L.  66.) 

*  Ex  parU  Bamford,  15  Vea.  447.    Newman  v.  Stretch,  M^  &  M.  338.    (Sd  Eag. 
C.  L.  330.) 

'  Cherriiurton  «•  Browne,  11  Moore,  341.    (33  Eng.  C.  L.  410.)    > 
c  Holroyd  9.  Gwynne,  3  Tannt.  176. 

^  Jadina  v.  Da  Coaaem,  1  N.  R.  334.    Spencer  v.  Billing,  3  Campb.  313. 
i  Holroyd  v.  Gwynne,  anie^  317. 

I  Bateman  «.  Bailey,  5  T.  R.  513.    Ex  parte  Hayne,  1  Roae,  150.    Ambroee  v. 
Clendon,  Rep.  T.  Hard.  367.    3  Phil.  Et.  339. 
k  Maiah  «.  Meager,  1  Stark.  353.    (3  Eng.  C.  L.  433.)    3  PhU.  Er.  339. 
>  Newman  «.  Stretch,  M.  U  M.  338.    (33  Eng.  C.  L.  330.) 
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after  Us  letnni  as  that  they  m^il  be  conaidered  as  amatitatii^ 
part  of  one  and  the  same  transectioiL  A  declaration  made 
shortly  after  the  return  of  the  bankrupt,  has  been  held  to  be 
inadmissible.*  Where  a  trader  was  embarrassed  in  his  circum- 
stances in  Deeember,  1834,  and  in  January,  1835,  and  on  the 
25th  of  February,  an  execution  being  in  his  house,  he  left 
home  and  did  not  return  for  three  weeks;  on  a  question 
whether  he  had  committed  an  act  of  bankruptcy  on  the  5th  of 
March;  held,  that  two  letters  writtep  by  him  (m  the  leth  of 
January,  were  admissible  in  evidence  to  diow  the  motiyes  of 
his  absence  from  home;  Tindal,  G.  J.,  observed,  that  they 
cleariy  came  widiin  that  class  of  evidence,  which  is  allowed  to 
show  the  effect  of  an  equivocal  act^ 

4. — Or  otherunse  absent  himseff,']    A  trader's  absenting  Absenting 
himself  *from  any  place  with  intent  to  delay  a  creditor,  \b  from  borne 
an  act  of  bankruptcy,  whether  the  creditor  be  delayed  or  not.*  P'  place  <yf 
Aswheiea  newknll^  vho  was  in  the  habit  of  atLiding  the  ^^H^ 
Royal  Exchange,  left  it  on  seeing  one  of  his  creditors. whom  tent,  ftc., 
he  had  aj^inted  to  meet  there,  desiring  a  friend  to  say  he  was  an  act  of 
not  there**     So  where  a  trader  absented  himself  from  his  ^«nknipt- 
coontii.g4K,use,  and  desired  his  derk  to  say  that  he  bad  ^^j, 
been  there,  when  in  fitct  he  was  absent    Held,  in  both  cases, 
to  be  an  act  of  bankruptcy.®    But  according  to  the  decisions, 
*^  absenting  himself ^^  has  hitherto  been  confined  to  the  case 
of  a  party  absenting  himself  from  the  place  of  his  abode,  or  a 
place  in  which  he  had  any  business  to  transact,  or  from  one  or 
more  particular  creditors  at  some  other  place/    Where  a  cre- 
ditor c^led  upon  a  trader,  who  pretended  to  go  out  to  get 
money  to  pay  him,  but  did  not  return  or  endeavor  to  procure 
money;  hekl^  an  act  of  bankruptcy.^ 

Where  a  trader  upon  being  arrested,  for  debt  escaped  from  Eaeqie 
the  officer,  and  fled  mto  the  house  of  another,  where  he  was  from  an  of- 
pursu^  by  the  officer  to  whom  he  was  there  denied,  the  door  j^ii*^a 
being  kept  ftist;  and  while  there  he  stated  that  he  did  it  throdgh  cn^tor. 
fear  of  other  creditors;  and  when  it  was  dark  he  returned 
home  to  his  own  house  and  gave  directions  to  deny  him  to  any 
one  that  called,  and  from  that  time  he  continued  for  nearly  a 
month  in  bis  bedchamber;  held,  that  this  constituted  one  or 
more  acts  of  bankruptcy,  under  die  words  'f  absenting  himself," 
and  '<  beginping  to  keep  house.''' 
'*'  1. 1. -I  I.-,.  .  »       I. ,^ 

>  Lees  V.  Marten,  1  Mood.  &  Rob.  210.  Jobnston  v.  Woolf,  3  Scott,  37d.  (30  C. 
L.451.) 

^  Smith  «.  Ciamer,  1  Bing.  N.  C.  685.  (27  Eng.  C.  L.  498.}  1  Hodges,  124, 
S.  C. 

<  Hallen  o.  Homer,  1  C.  &  P.  106.  (11  Eng.  C.  L.  333.)  Cnrteis  «.  Willes.  id. 
211.    (11  Eng.  0.  L.  373.)    6  D.  &  R.  224. 

'  GiUingfaam  «.  Laing,  6  Taunt.  532.    (1  Eng.  C.  L.  4760 

<  Shannon  o.  Owen,  1  Man.  &  Ry.  392,  n.    (17  Eng.  C.  L.  260.) 

'  Per  Lord  Tenteiden,  in  Bemaaconi  v.  Faiebrother,  10  B.  &  C.  556-8.    (21  Eng. 
C.  L.  138.) 
( Bigg  e.  Spooner,  8  Eep.  651.  ^  Bayly  v.  Schofield,  1  M.  &  8. 338. 
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AlMonting     So,  where  a  trader  went  into  a  neighbor's  diop,  and  said 

in  appte-   ^t  he  expected  to  be  arrested,  and  when  he  was  about  to 

^J^^^"     leave,  he  was  informed  that  a  sheriff's  offioer  was  going 

towards  his  house,  upon  which  he  became  agitated  and  desired 

his  neighbor  to  watch  him,  while  he  himself  went  into  the 

back  shop,  to  avoid  being  seen  by  the  officer.    When  he  was 

*220    *told  that  the  officer  had  left  the  street,  he  said,  ^  Thank  God,  I 

will  now  go,"  and  immediately  returned  home;  held,  an  act 

of  bankruptcy.*    If  a  trader,  in  apprehension  of  being  arrested 

abstains  from  going  to  a  particular  place  to  inquire  if  there  be 

an  execution  against  him,  he  absents  himself  with  intent  to 

delay  his  creditors.**    Where  one  of  three  partners  in  a  bank 

in  Bath,  came  to  London  to  raise  funds,  and  having  failed  to  do 

so,  he  remained  there  tliree  days;  held,  an  act  of  bankruptcy.' 

Not  keep-     If  a  trader  makes  an  appointment  with  a  creditor  to  meet 

•^  ^^  ^^  ^^  ^  partidar  place,  and  &ils  to  keep  such  appointnoent;  it 

^^^         is  an  act  of  bankruptcy  or  not,  according  to  the  iniention  of 

the  trader,  which  is  a  question  for  the  jmry.<*    Where  a  trader 

on  being  arrested  was  liberated  on  his  undertaking  to  execute 

a  bail  bond;  held,  that  his  omission  to  attend  to  execute  the 

bond,  did  not  amount  to  an  act  of  bankruptcy.®    Where  a 

trader  was  informed  by  the  attorney  of  the  petitioning  creditor 

that  the  sheriff's  officer  had  a  warrant  to  arrest  him,  and 

advised  by  the  same  attorney  to  repair  to  his  office  to  avoid 

being  arrested  in  the  street,  which  the  trader  did,  and  remained 

there  a  considerable  time;  held,  not  an  act  of  banloruptcy.' 

A  trader  left  at  his  house  a  message  for  a  creditor,  who  had 
in  his  absence  called  for  a  debt,  that  he  could  spare  no  money, 
and  would  not  pay  him  that  day,  and  would  go  out  of  the  way 
and  not  return  home  till  dinner  time;  held,  that  it  was  a  ques- 
tion for  the  jury  to  say,  whether  he  absented  himself  with  an 
intent  to  delay  the  creditor;  and  this  evidence  warranted  the 
eonclusion  that  he  did  not>^ 

5. — Or  begin  to  keep  houae.']  Generally,  if  a  trader  secludes 
himself  in  his  house  to  avoid  the  fair  importunity  of  his  cre- 
ditors, who  are  thus  deprived  of  the  means  of  communicating 
with  him,  he  begins  to  keep  house  within  the  meaning  of  the 
*221    l^islature,  and  conmiits  an  act  of  bankruptcy.^    The  time 
Keeping    during  which  the  trader  has  kept  house  is  immaterial,  provided 
^^^"^        it  was  done  with  an  intent  to  aelay  his  creditors,  and  it  is  also 

>  Oheooweth  «.  Hay^  1  M.  &  S.  676. 

^  Robsoo  V.  Rolls,  9  Binff.  648.    (33  Eng.  C.  L.  409.) 

«  Cammiiif  ••  Bailey,  6  Binff.  363.    (19  Eng.  C.  L.  104.) 

'  Lees  o.  Martoiif  1  M.  &  Rob.  SIO.  Tucker  «.  Jones,  S  Binff.  S.  (9  Eng.  C.  L. 
S91.)  Robinaon  v.  Carrinffton,  1  Mont.  &  Ayr.  13.  Ex  jMrfe  Xaveoder,  3  Moot.  & 
Ayr.  U. 

•  SchooliDff  «.  Lee,  3  Stark.  149.    (14  Ebg.  C.  L.  173.) 

'  Mills  «.  Elton,  3  Price,  143. 

i  Yinoent «.  Prater,  4  Tkunt.  603.    3  Rose,  375. 

k  Per  Lord  EUenborongfa,  C.  J«,  in  Dodley  o.  Vanghan,  1  Campb.  873. 
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unmaterial  whether  any  creditor  was  delayed  or  not*     A  with  in- 
trader  having  been  arrested  on  the  30th  of  May,  desired  his  *®°*2lifc 
servants  not  to  let  into  the  honse  any  persons  whom  tfiey  did  ^^^  «w™^ 
not  knowi  as  be  was  afraid  of  being  arrested  again.    On  the  ^^ 
morning  of  the  2 1st  the  doors  of  the  house  were  kept  shut,  and 
no  person  was  admitted  until  it  had  been  ascertained  from  the 
window  who  he  was;  held,  that  an  act  of  bankruptcy  was  com- 
mitted in  the  morning  of  the  20th,  though  no  creditor  was 
actually  denied.    <<  It  is  impossible  to  doubt,''  said  Abbott,  C. 
J.,  **  that  a  trader  who  intends  to  delay  his  creditors,  either  by 
keeping  house  or  otherwise  absenting  himself,  is  guilty  of  an 
act  of  bankruptcy,  although  no  creditor  be  thereby  actually 
delayed."^    If  a  trader  order  that  he  shall  be  denied  to  a  par- 
ticular creditor,  or  to  all  creditors  generally,  or  to  every  per- 
son who  may  call,  it  is  evidence  sufficient  to  raise  a  presump- 
tion of  his  beginning  to  keep  house,  and  the  usual  evidence 
given  of  it.* 

Where  a  trader  was  in  the  rules  of  tfae  King's  bench,  and  When  de- 
had  eome  to  his  own  house  out  of  the  rules,  and  was  there  nial  to  a 
denied  to  a  clerk  of  the  creditor,  it  was  held,  to  be  an  act  creditor  is 
of  bankruptcy.^    So,  also,  was  a  denial  to  a  creditor  calling  for  bankrupt- 
his  debt  at  the  bankrupt's  lodging,  not  his  usual  place  of  busi-  cy. 
neas;  for  a  cteditor  has  a  right  to  call  on  his  debtor  where  he 
pleases.®    So  was  a  denial  to  a  collector  of  taxes;'  and  to  a 
person  who  called  in  consequence  of  the  dishonor  of  a  bill;  for 
it  is  the  intention  of  the  trader  in  being  denied,  and  not  ^the    *222 
object  of  the  perscMi  calling,  which  may  be  considered  to  con- 
stitate  <<  a  keeping  house.">^    A  denial  without  any  previous 
order  to  do  so  is  not  an  act  of  bankruptcy,  although  the  trader 
subsequently  approves  of  it*>    But  if  a  trader  hears  himself 
denied  to  a  creditor  by  one  of  his  family,  and  does  not  come 
fon^ard,  it  is  an  act  of  bankruptcy,  if  done  with  an  intent  to 
delay  creditors,  though  he  had  not  previously  given  directions 
to  deny  him.^  Where  a  trader,  being  in  apprehension  of  arrest, 
gave  directions  to  his  servants  to  deny  him  in  case  a  sheriff's 
officer  called;  held,  that,  the  sheriff's  officer  not  having  called, 

»  HeyloT  V.  Hall,  Palmer,  325.    Sel.  N.  P.  180. 

^  Harvey  «•  Ramabottom,  1  6.  ^  G.  55.  (8  Engr.  C.  L.  25.)  Lloyd  v.  HeathcOte, 
5  Moore,  139.  (6  Eng.  G.  L.  166.)  See  Fisher  v.  Boucher,  10  B.  U  G.  705,  (31 
Eng.  C.  L.  152,)  DM/.  222. 

«  Mncklow  V.  May,  1  Taunt.  479.  Bayley  v.  Scbofield,  1  M.  &  S.  338.  Lazarus 
V.  Waithman,  5  Moore,  313.  (16  Eng.  G.  L  401.)  See  several  other  cases  cited  in 
Areh.  B.  L.  6  ed.  49. 

*  Hughes  «.  Oilman,  2  G.  &  P.  32.  (12  Eng.  G.  L.  14.)  10  Moore,  480.  (17 
Eng.  G.  L.  153.) 

•Park  V.  Prossear,  1  G.  &  P.  176.    (11  Eng.  G.  L.  358.) 

r  Sanderson  v.  Laferest,  id.  46,  (11  Eog.  G.  L.  309,)  336.  So  to  the  eolleotors  of 
chorch  and  highway  rates*    Lloyd  v»  Heatheote,  5  Moore,  129.    (6  Eng.  G.  L.  16$.) 

t  Bleasby  v.  Grossley,  2  G.  &  P.  213.    (12  Eng.  G.  L.  95.) 

^  Ikt  parU  Foster,  1  Rose,  50.  17  Yes.  416.  See  Deffle  v.  Desanges,  8  Taniit. 
671.     (4  Eng.  G.  L.  244.) 

i  Smith  V.  Moon,  M.  &  M.  458.    (22  Eng.  Gw  L.  366.) 
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*223 

A  denial 
is  only 
eridence 
<tfan  in- 
tuition to 
delay  cre- 
ditoiB. 


If  a  trader 
secludes 
himself, 
so  as  to 
prevent 
the  access 
of  hiscre- 


this  of  itself  was  not  sufficient  evidence  of  a  be^nning  to  keep 
house.  Lord  Tenterden,  C.  J.:  "  If  he  had  followed  up  that 
direction  by  retiring  to  a  paft  of  the  house  which  he  did  not 
usually  OGcupy^that  would  have  been  eridence  of  a  beginning 
to  keep  house  with  intent  to  delay  creditors,  although  there 
was  no  actual  denial  to  a  creditor.^'  There  is  no  authority  to 
show  that  a  mere  direction  given  by  a  traded  to  his  servant  to 
deny  him  to  his  creditors  generally^or  to  any  particular  creditor 
by  name^  not  followed  up  by  any  actual  denial,  or  by  any 
other  act  which  is  evidence  of  an  actual  beginning  to  keep 
house,  is  an  act  of  bankruptcy.* 

A  trader  having  been  denied  to  a  creditor  who  called  for 
money,  was  after  a  little  time  seen  peeping  over  his  wife's 
shoulder.  Upon  another  occasion  seeing  a  creditor  coming,  he 
retired  behind  a  partition  at  the  back  of  the  shop,  and  his  wife 
coming  forward,  said  he  was  not  at  home;  held,  that  thie  jury 
were  properly  directed  to  consider  whether  the  trader  had 
kept  his  house,  and  had  wilfully  secluded  himself  to  avoid 
meeting  the  creditor.^  A  denial  on  a  Sunday  has  been  held, 
not  to  be  evidence  of  a  beginning  to  keep  house,  though  the 
trader  had  made  an  appointment  with  the  creditor  on  that  day 
for  the  purpose  of  setling  accounts.* 

But  a  denial  is  no  more  than  evidence  of  intention  to  delay 
*creditors,  and  the  presumption  of  such  being  the  motive  may 
be  repelled;  as  was  observed  by  Lord  E31enbt>rough,'  '<  a  sim- 
ple denial  to  a  creditor  is  not  enough  to  make  a  trader  a  bank- 
rupt He  may  not  only  order  himself  to  be  denied  at  unsea- 
sonable hours  in  the  night;  but  in  the  course  of  the  day  when 
he  is  taking  his  meals,  and  on  other  occasions  which  may  easily 
be  imaging;  he  may  refuse  to  see  his  creditors  without  mean- 
ing to  delay  them,  and  therefore  without  conmiitting  an  act  of 
bankruptcy,  though  they  should  be  for  a  time  delayed.'^ 

If  a  trader  is  denied  when  at  home,  to  a  cr^itor  who  merely 
demands  payment  of  money,  but  does  not  ask  to  see  him  per- 
sonally, this  is  not  evidence  of  a  beginning  to  keep  house.* 

But  though  an  authorised  denial  to  a  creditor  requiring  to 
see  his  debtor,  is  the  most  usual  and  fiuniliar  evidence  of  a 
beginning  to  keep  houae,  within  the  meaning  of  the  statute; 
it  is  not  the  only  evidence  by  which  this  may  be  proved.  If  a 
trader  has  no  servant,  the  act  cannot  be  evinced  through  such 
mediuHL  In  that  case,  if  he  shuts  himself  up  in  his  house, 
debarring  all  access  to  it,  whereby  his  creditors  are  delayed, 


>  Fisher  v.  Boucher,  10  B.  &  C.  706.    (91  Eng.  C.  L.  169.) 

^  Key  e.  Shaw,  8  Binr.  390.    (91  Eng.  C.  L.  306.) 

c  ExparU  Preston,  9  V.  &  B.  319.  £x parte  Hall,  1  Atk.  907.  Stafford  v.  Clarke, 
1  C.  &  F.  97. 

'  In  Smith  «.  Carrie,  3  Camph.  971.  The  denial  to  a  creditor  is  usnally  giren  in 
eridence,  not  to  show  the  fact  of  the  creditor's  beinff  delayed,  bnt  as  evidence  to  ex- 
plain  the  equivocal  act  of  the  trader^s  keeping  in  his  house,  and  to  show  that  he  began 
to  keep  house  with  intent  to  delay  his  creditors.    Robertson  v.  Ltddell,  9  Esst,  487. 

*  Dudley  v.  Vanghan,  I  Campb.  971. 
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an  act  of  bankraptcyia  established  by  proof  of  his  havingdone  diton,itii 
80.*    If  a  trader  secretes  himself  in  the  house  of  a  friend  where  f*^  ^  ^ 
he  lodges,  and  where  persons  are  in  the  habit  of  calling  upon  ^^^^^'^'^P^ 
him,  it  is  an  act  of  bankruptcy^    Where  partners  in  a  bulk- 
ing hoose  closed  the  windows  and  shutters  of  the  bank  and 
they  themselves  remained  within,  but  their  customers  could 
not  gain  admission;  held,  an  act  of  bai^uptcy  though  the 
partners  did  not  reside  therein.'    But  if  a  partner  who  resides 
at  the  place  of  business,  comouts  an  act  of  bankruptcy,  it  is  no 
evidence  of  an  act  of  bankruptcy  by  the  partners  who  reside 
elsewhere'.^    If  a  man,  not  having  a  house  of  his  own,  keep 
^withia  the  house  of  another,  or  in  chambers,  or  on  board  a    *2M 
ship,  or  if  a  miller  keep  within  his  mill  or  ther  like,  this  is  an 
act  of  bankruptcy.^    Where  a  trader  dUrected  his  servant  that 
if  any  person  called  while  he  was  at  dinner  or  engaged  in 
business,  to  deny  him,  and  a  creditor  called  and  was  denied; 
held,  that  such  instructions  did  not  amount  to  a  general  denial, 
and  therefore  did  not  constitute  an  act  of  bankruptcy.^ 

6. — ^ny  fraudulent  conveyance^]    An  assignment  or  con-  AnassupD- 
veyance  of  all  a  trader's  effects  to  a  particular  creditor ;8^  or  in  mentotall 
trust  for  the  benefit  of  a  particular  creditor;^  or  of  all  his  *ff™^^* 
creditors;'  or  of  some  creditors  in  exclusion  of  others;^  ^^  ^^  an  act  of  ' 
an  indemnity  to  a  surety;  or  to  ja  person  who  is  about  to  ad-  baakrapt- 
vance  money  ;^  however  fsdr  such  transaction  may  be,  as  be-  cy. 
tween  the  parties  themselves,  is  an  act  of  bankruptcy,  for  it  is 
a  fraud  on  the  re^  of  the  creditors* 

There  is  a  great  difference  between  the  conveyance  of  all 
and  of  part.  A  conveyance  of  part  may  be  public,  fair,  and 
honest;  as  a  trader  may  sell  so  he  m^y  openly  tranter  many 
kinds  of  property,  by  way  of  security;  but  a  conveyance  of  all 
must  either  be  fraudulently  kept  secret,  or  produce  an  imme- 
diate absolute  bankruptcy;'  and  a  colorable  exertion  of  a  * 
small  part  of  his  estate  or  effects  .would  not  help  the  matter: 
for  the  court  would  never  suffer  that  an  evasion  should  prevail 
to  take  such  a  case  out  of  the  general  rule,  which  is  so  essen- 
tially necessary  to  be  observed  in  order  to  a  due  execution  of 
this  system  of  laws."^ 


*  Per  Lord  Ellenboroagli,  C.  J.,  id. 

^  Onrteis  o.  WUlia,  1  R.  &  M.  58.  (11  Eng.  C.  L.  379.)  4  D.  &  R.  334.  (1€ 
Eng.  C.  L.  196.) 

«  Camming  v.  Bailey,  6  Bing.  363;  (19  Eng.  C.  L.  104;)  but  see  tx  parte  Mavor, 
19  Ves.  643. 

*  Hills  V.  Bennett,  3  M.  &  S.  556.    S  Roee,  369. 

*  Stone,  9, 133.    Aich.  48. 

'  Shew  V.  Thompson,  Holt,  169.    (3  Eng.  C.  L.  61.) 

>  Worseley  v.  De  Mattos,  1  Borr.  467.  The  reason  why  a  man  becomes  a  bank- 
rapt  who  conveys  away  all  his  property,  is  that  he  thereby  becomes  incapable  of 
trading.    Per  Lord  Mansfield,  in  Hassels  e.  Simpson,  tWra. 

k  Wilson  «.  Day,  3  Burr.  837.  *  Stbwart «.  Moody,  1  C.  M.  &  R.  777. 

J  Compton  V.  Bedford,  1  W.  Bl.  363.        ^  Hassels  v,  Simpson,  Dong.  88,  n.  . 

«  Per  Lord  Mansfield,  C.  J.,  in  Worseley  v.  De  Mattos,  mmra. 

»  Per  Lord  Hansfield,  in  Wilson  v.  Day,  3  Burr.  833.    Where  a  trader  made  an 
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*  As  a  general  proposition,  it  cannot  be  disputed,  that  a  coq- 
veyance  by  deed  by  a  trader  of  all  his  property  to  a  particular 
creditor,  in  prejudice  to  the  rest,  is  an  act  of  bankruptcy/  The 
.  principle  of  all  the  cases  is,  that  if  the  conveyance  to  a  parti- 
cular creditor  necessarily  prevent  the  property  from  being  dis- 
tributed as  the  law  requires  in  cases  of  bankruptcy,  that  is  in 
itself  an  act  of  bankruptcy*^ 
.  Bin  of  Where  a  trader  knowing  that  he  was  insolvent,  being  ai- 

sale  to  a    rested  at  the  suit  of  a  particular  creditor  for  a  just  debt,  gave 
®'^*^*     a  bill  of  sale  of  all  his  effects  to  the  creditor  in  trust  to  satisfy 
his  debt,  and  pay  over  the  surplus,  if  any,  to  the  trader,  there 
being  another  writ  out  against  the  trader  at  the  time,  but  of 
which  the  particular  creditor  was  ignorant;  held,  an  act  of  bank* 
ruptcy;  for  as  such  an  act  must  have  the  effect  of  defeating  or 
delaying  all  his  creditors,  by  stripping  him  of  all  he  had  and  dis- 
abling him  from  carryingon  his  tmde,  the  inference  from  it  was 
Convey-    that  he  meant  to  defraud  all  his  other  creditors.*^  Where  a  trader 
«™5^^     conveyed  all  his  property  by  deed  to  trustees  for  the  benefit  of 
^'^ebe-  ^^  creditors,  all  of  whom,  except  one,  were  parties  thereto, 
nefit  of      ^^^  ^^^  contained  a  proviso,  that  it  should  be  void  if  the 
eieditora.   trustees  should  think  fit  to  avoid  it;  held,  an  act  of  bankruptcy, 
and  that  it  was  no  objection  to  an  action  by  the  assignees  that 
the  creditors  who  were  parties  to  the  above  deed  were  as- 
.  signees,  as  such  an  estoppel  applied  only  to  the  petitioning  cre- 
ditor, who  in  this  case  was  the  party  who  had  refused  his  cod- 
currence  in  the  arrange^pent.    For  the  validity  of  the  com- 
mission depended  on  the  right  of  tho  creditor  to  petition,  and 
not  upon  who  should  be  chosen  assignees.^ 
So  where  bankers  being  in  failing  circumstances,  and  who 
*226    *had  stopped  payment,  made  an  assignment  of  all  their  estate 
and  effects  to  trustees  for  the  benefit  of  their  creditors,  merely 
for  the  purpose  of  being  rhade  bankrupts^  it  was  held  to  be 
an  act  of  bankruptcy.*^    For  the  ground  upon  which  a  deed 
assigning  all  the  trader's  property  is  an  act  of  bankruptcy  is 
this,  that  it  takes  away  from  him  all  further  power  of  carrying 
on  his  trade,  and  subjects  all  his  property  to  distribution  with- 
out safeguards  and  assistances  which  the  bankrupt  laws  pro- 
II  ■'»  .  —  « 

attiffmnfint  of  the  bulk  of  hla  property  (except  his  household  goods)  to  trustees  for 
the  benefit  of  the  creditors  mentioned  in  a  schedule,  from  which  the  name  of  one 
creditor  was  purposely  excluded,  it  was  held  an  act  of  bankruptcy.  Ex  parte  Foord, 
cited  1  Burr.  477;  and  so  where  a  trader  mortgaged  all  his  stock  in  trade  except 
his  hoasehold  ffoods,  which  were  very  inconsioerable.  Law  v.  Skinner,  3  Bl.  996. 
Coinpton  V.  Bedford,  tupra^  S.  P. 

*'  Per  Lord  Ellenborough,  C.  J.,  in  Newton  o.  Chantler,  7  East,  143. 

^  Per  Le  Blanc,  J.,  id.  145.  ^  Newton  o.  Chantler,  7  East,  138. 

'  Tappenden  v.  Burgess,  4  East,  ^30.  It  appears  from  this  that  an  assignment 
cannot  operate  as  an  act  of  bankruptcy  if  all  the  creditors  assent  to  the  deed,  for  any 
creditor  who  is  a  party  to  the  assignment  cannot  petition.  See  Bamford  v.  Barron,  2 
T.  R.  594.  Back  v.  Gooch,  4  Campb.  333;  and  other  cases  in  Arch.  B.  L.  53;  and 
so  it  was  expressly  decided  in  MarshaU  o.  Barkworth,  4  B.  &  Ad.  508.  (34  Eng.  C. 
L.  108.)    See  po9i^  337,  n.  k. 

•  Simpson  o.  Sikes,  6  M.  &  S.  395.    Pntton  v.  Honison,  17  Yes.  199,  S.  P. 
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Vide ;  and  this  ground  applies  with  equal  fotce,  whatever  may 
be  the  trader's  motive  u>r  executing  the  deecL*  And  it  has 
been  held^  that  the  execution  of  a  deed  by  which  a  trader 
conveyed  the  whole  of  his  property  to  the  use  of  some  of  his 
creditors,  was  an  act  of  bankruptcy,  though  it  wasexiocuted  by 
the  trader  only,  and  not  by  any  of  his  creditors,  and  though 
there  was  no  evidence  of  it  having  been  acted  upon,  or  of  it 
having  passed  out  of  the  trader's  hands.^  ^  I  take  it  to  be 
perfectly  well  settled,  that  where  a  trader  makes  an  assign- 
ment of  all  his  effects,  or  of  all  except  a  very  small  portion,  it 
is  necessarily  an  act  of  bankruptcy  without  any  actifol  fraud.*'^ 
<^I  always  understood  that  a  conveyance  of  all  a  trader's 
effects  was  an  act  of  bankruptcy  of  itself,  and  that  a  convey* 
ance  of  any  part  of  them  was  an  act  of  bankruptcy  if  it  were 
fraudulently  made."* 

But  though  an  assignment  of  all  a  trader's  effects  for  the  Assign- 
btnefii  of  Ai>  creditors  constitutes  an  act  of  bankruptcy,  yet  "^^*  ®^^* 
sodi  an  assignment  for  a  valuable  consideratior  and  without  ^^l^^\^ 
fraud  has  not  the  same  effect;  all  the  cases  where  the  assign*  consider- 
ment  of  his  property  by  a  trader  has  been  deemed  fraudulent  ation  and 
and  an  act  of  bankruptcy,  have  been  where  it  has  been  given  without 
for  a  by-gone  and  before  contracted  debt;  but  it  never  can  be  ^™*^'  ^ 
taken  to  be  law  *that  a  trader  cannot  sell  his  property  when  of  bank- 
his  affairs  become  embarrassed,  or  assign  them  to  a  person  ruptcy. 
who  would  assist  him  in  his  difficulties,  as  a  security  for  any    *227 
advances  which  such  person  might  make  to  him.^ 

The  sale  of  a  tradesman's  stock  to  a  bond  fide  purchaser, 
who  pays  the  £w  price  of  it,  in  ignorance  of  any  fraudulent 
intention  of  the  seller,  is  not  an  act  of  bankruptcy,  though  the 
object  of  the  trader  may  be  to  defraud  his  creditors. 

Where  a.trader,by  deed,  assigned  to  the  defendant  the  lease  TheMi2eo( 
of  his  premises  and  all  his  effects  at  a  valuation;. and  having  tbe  whole 
obtained  the  purchase-money  he  absconded;  the  jury  found  J^^g^l 
that  the  trader  had  made  the  assignment  with  intent  to  defraud  feeuisnot 
his  creditors,  but  that  the  defendant  was  no  party  to  the  fraud;  an  act  of 
held,  not  to  constitute  an  act  of  bankruptcy.    Lord  Denman,  bmkrupt- 
C.  J.,  in  delivering  the  judgment  of  the  court  said, "  If  the  ^•J^®*'* 
language  of  the  clause  is  constnied  with  strictness,  it  is  not  the  know- 
transfer  and  delivery  of  the  goods,  that  can  be  called  fraudulent  ledse  of 
in  any  sense.    The  trader  is  bound  to  deliver  the  goods  he  has  both  the 
sold  for  valuable  consideration,  receiving  in  return  for  them  a  co»*w^t- 

»  Per  Lord  EUenboroagh,  C.  J.,  6  M.  &  S.  313.    Stewart,  v.  Moody,  1  C.  M.  &  R. 


1 1 1, 


^  Botcherby  v,  Lancaster,  1  Ad.  &  Ell.  77.  (28  Eng.  C.  L.  45.)  In  Pulling  «• 
Tocker,  4  B.  &  Al.  382,  (6  Eng.  C.  L.  455,)  the  deed  of  conveyance  did  not  pass  out 
r.f  the  bankrupt's  hands,  nor  was  it  acted  upon.  It  was  found  among  his  papers  by 
the  messenffer  to  the  commission. 

*  Per  Parke,  B.,  in  Siebert  v,  Spooner,  1  M.  &;  W  718. 

'  Per  Alderson,  B.,  id,  Scott  v.  Thomas,  6  C.  &;  P.  611;  (25  Eng.  C.  L.  262;)  i^nd 
a  deliyerv  of  goods  to  one  to  whom  no  debt  is  due  is  a  fraudulent  delirery,  id» 

•  Per  Lord  Kenyon,  C.  J.,  in  Wbitwell  v,  Thompson,  1  Esp.  72. 
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ing  par-     fund  of  equal  value,  which  might  be  xnade  availtble  for  the 
*i®»»  hIS*  benefit  of  his  creditors.    It  is  remarkable  that  the  word  sale 
aTafiuad  ^^®®  ^^^  ^^^^  ^^  *®  clause,  and  equally  so  that  none  of  the 
on  the  ere-  ^^^  cases  turns  on  a  sale  accompanied  with  payment  of  the  full 
diton.       price.    Again,  the  court  held,  in  Hill  v.  Famell,*  that  where 
,  part  of  the  property  had  been  sold  by  a  trader  after  an  act  of 
bankruptcy,  but  bond  fide  bought,  the  purchaser  could  not  be 
compelled  to  part  with  the  goods,  unless  the  assignees  at  least 
tendered  the  price.    The  incongruity  would  indeed  be  mon- 
strous if  the  purchaser  were  to  be  at  liberty  to  keep  goods  so 
obtained,  but  should  be  disabled  from  recorering  a  dividend 
on  the  price  he  had  bond  fide  paid,  if  no  previous  act  of  bank- 
ruptcy had  been  committed.    If  Uie  transfer  and  delivery  of 
any  part  of  the  property  may  be  by  the  statute  an  act  of  bsuik- 
ruptcy,  a  trader  carrying  on  business  in  the  ordinary  way  may 
be  made  a  bankrupt  by  a  regular  sale  in  his  shop,  by  proof 
subsequently  obtained  that  he  had  a  scheme  for  cheating  his 
creditors  of  the  money,  and  in  that  case  the  unfortunate  pur- 
,    *228    chaser  must  both  *3rield  up  to  the  assignees  the  articles  bought, 
and  lose  his  right  of  proving  under  the  commission.    These 
startling  consequences,  which  would  perhaps  warrant  some 
degree  of  violence  to  the  wording  of  the  law,  will  be  avoided 
by  confining  the  epithet  fraudulent,  to  the  gift,  transfer  or  de- 
livery of  goods,  and  not  extending  it  to  the  projects  which  pos- 
sibly the  trader  may  entertain  as  to  the  disposal  of  the  purchase- 
money;  wliatever  authority  exists  on  this  subject  coi&cides 
with  this  view.''^    If  the  sale  be  in  fact  fraudulent,  and  the 
buyer  as  a  man  of  business  ought  to  suspect  and  believe  that 
the  seller  was  defrauding  his  creditors,  even  though  it  be  of 
part  of  the  property  only,  it  is  an  act  of  bankruptcy.* 
AnMtiffii-     An  assignment  of  a  part  of  a  trader's  effects  to  a  particular 
wt  of  a    ^^^^^^'^  ^^®*  ^^^  constitute  an  act  of  bankruptcy,  unless  it  be 
toder*8     voluntary  and  in  contemplation  of  bankruptcy;'  or  unless  he 
effects  is    conveys  away  so  much  of  his  property  as  to  incapacitate  him- 
n6t  an  act  self  from  carrying  on  his  business  from  the  insolvency  that 
of  bank-     would  ensue.« 

uuLm  U  '^^^  "^^'''^  circumstance,  of  the  trader  being  in  insolvent  cir- 
be  Tolan-  cumstances,  or  contemplating  insolvency,  at  the  time  of  the 
taiy  and  in  assignment,  is  not  conclusive  evidence  that  he  contemplated 
*?°^'  f  "^^J^I^^P^yj  i^  ^here  be  no  fraud  nor  design  to  put  the  property 
^^JJ^^  in  a  train  of  distribution  different  from  that  of  the  bankrupt 

cy.  l**^- 

•  9  B.  &^  C.  45.     (17  Eng.  C.  L.  330.) 

^  Baxter  o.  Pritchard,  1  Ad.  &  Ell.  456.  (38  Eng.  C.  L.  194.)  See  also  Rose 
V.  Haycock,  t<f.  n.;  where  Lord  Tenterden  said,  tiliat  a  fair  and  wmd  fidt  sale  Ti-as 
ecaroely  within  the  mischief  for  which  the  bankrupt  act  proposed  a  remedy.  Hunt  v. 
Mortimer,  10  )3.  Ac  C.  44.    (31  Eng.  C  L.  36.) 

«  Cooke  V.  Caldecot,  M.  &  M.  533.  (31  Eng.  C.  L.  403.) 

'  Morgan  o.  Brandrett,  5  B.  &;  Ad.  396.  (37  Eng.  C.  L.  79.)  See  Robinson  v.  Caz^ 
rington,  1  Mont.  &  A]rr.  1.  Belcher  «.  Prittie,  10  Bing.  408.  (35  Eng.  C.  L.  184.) 
Greenwood  v.  Chnrclull,  1  Myl.  k,  K.  546.    Carr  v.  Burdiss,  1  C.  M.  &  R.  443* 

•  Wedge  «.  Newlyn,  4  B.  &  Ad.  831,  (34  Eng.  C.  L.  173,)  po$t^  338. 
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The  following  dicta  and  decisions  of  learned  judges  will  illus- 
trate these  positions.  <<The  delivery  in  the  expectation  of 
insolvency  only,  would  not  be  an  illegal  act,  because  it  is  only 
from  the  bankrupt  laws,  the  policy  of  which  is  that  all  the 
creditors  should  be  paid  alike,  that  the  illegality  arises.  It 
must  be  an  act  then,  not  only  that  in  efifect  contravenes  the 
bankrupt  laws,  but  it  must  be  done  with  intent  to  contravene 
them,  and  in  contemplation  of  bankruptcy.*'*  "  The  •recent  *229 
cases^  have  gone  too  great  a  length,  they  seem  to  have  pro- 
ceeded on  the  principle,  that  if  a  party  be  insolvent  at  the  time 
that  he  makes  a  payment  or  a  delivery,  and  afterwards  becomes 
a  bankrupt,  he  must  be  deemed  to  have  contemplated  bank-* 
ruptcy  at  the  time  when  he  made  such  payment;  but  I  think 
that  is  not  correct,  for  a  man  may  be  insolvent,  and  yet  not 
contemplate  bankruptcy.*'* 

Where  a  trader  in  embarrassed  circumstances,  gave  a  bill  of 
sale  of  part  of  his  property  to  a  particular  creditor,  the  court 
held,  that  it  was  properly  left  to  the  jury  to  say,  Whether  it 
was  a  voluntary  deed  and  given  in  contemplation  of  bank- 
ruptcy.' And  in  a  recent  case,  where  the  learned  judge  gave 
a  similar  direction  to  the  jury,  the  Court  of  Common  Pleas 
held,  that  it  was  correct  Tindal,  C.  J.,' observed,  **  that  up  to 
the  time  of  the  act  of  bankruptcy,  the  bankrupt  may  do  what 
he  pleases  with  his  property;  it  is  an  exception  when  in  con- 
templation of  bankruptcy  he  disposes  of  his  property,  because 
a  fraud  is  flien  practised  on  his  creditors.  The  cases  on  this 
subject  have  gone  too  far.  The  proper  question  for  the  jury 
was,  whether  the  payments  were  made  in  contemplation  of 
bankruptcy.***  Where  a  tradesman  being  in  insolvent  circum- 
stances voluntarily  conveyed  by  deed  his  equity  of  redemption 
in  certain  premises,  to  particular  creditors  as  a  security  for 
sums  of  money  therein  stated  to  have  been  advanced  by  them 
and  it  appeared  that  no  money  was  paid  at  the  time  when  the 
deed  was  executed,  and  that  one  of  the  creditors  named  in  the 
deed  had  not  heard  of  it  *until  after  the  bankruptcy,  and  that    *230 

*  Per  Gibbs,  C.  J.,  in  Fidgeon  v.  Sharpe,  1  Marsh,  198.  (1  Eng.  C.  L.  183.)      * 

*  Alluding  to  Flook  v.  Jones,  4  Bing.  30.  (13  Eng.  C  L.  328.)  Poland  v.  Glynn, 
id,  22.  Morgan  v.  Horseman,  3  Taunt.  341.  Pulling  v.  Tucker,  4  B.  &  A.  382.  (6 
Eng.  C.  L.  455.) 

<  Per  FattesoD,  J.,  Moroan  «.  Bmndr^  5  B.  ic  Ad.  297;  (27  Eng.  C.  L.  79;)  re- 
eognised  hj  Tindal,  0.  J.,  in  Atkinson  v,  Brindle,  1  Hodj^,  337.  A  transfer  of 
goods  in  satisfaction  of  a  bond  fide  debt,  made  voluntarily  and  in  contemplation  of  bank* 
niptej,  18  an  act  of  bankruptcy,  and  not  prrotected  by  the  81st  sec.,  though  made  more 
than  two  months  before  a  commission  issues.  Bevan  v,  Nunn,  9  Bing.  107.  (23 
Eng.  C.  L.  972.) 

^  Gibbins  v.  Phillips,  7  B.  ft  C.  529.    (14  Eng.  C.  L.  97.) 

'  Atkinson  v.  Brindle,  1  Hodges,  336;  2  Bing.  N.  C.  227;  (29  Eng.  C.  L.  316;) 
ind  see  Doe  v.  GUlett,  2  C.  M.  &  R;  580.  Where  a  creditor  obtains  a  preference 
ftot  fraudulent,  and  with  a  view  to  an  intended  composition  with  creditors,  but  without 
any  view  to  a  bankruptcy,  and  the  composition  never  took  place,  but  the  trader  after- 
wards became  bankrupt;  held,  that  the  creditor  was  entitlea  to  receive  his  securities. 
Wheelwright  v.  Jackson,  5  Taunt.  109.    (1  Eng.  C.  L.  30.) 
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the  bankrupt  had  kept  the  deed  in  his  own  possession,  and 
had  continued  to  carry  on  business  for  three  years  afterwards; 
held,  that  it  was  properly  left  to  the  jury  to  say,  whether  it  was 
not  a  fraudulent  conveyance  voluntarily  made  by  the  bank- 
rupt,  with  a  view  to  give  a  preference  to  particular  creditors^ 
and  if  so,  that  it  was  an  act  of  ..bankruptcy.* 
When  the     The  principle  upon  which  an  assignment  of  all  a  trader's 
transfer  of  effects  to  his  creditors  constitutes  an  act  of  bankruptcy  beingj 
fPF*,®^?  that  it  disables  him  from  carrying  on  his  trade,  and  that  it  pre- 
fec5te  will'  vents  a  distribution  of  his  property,  according  to  the  law  of 
notconsti-  bankruptcy,  as  an  assignment  of  a  part  of  a  trader's  effects  is 
tate  an  act  not  necessarily  attended  with  the  same  consequences,  a  trader 
of  bank-    j^ay  transfer  a  portion  of  his  effects  to  a  creditor  either  for  past 
'"P^'y*      debts  or  future  advances,  and  if  done  bond  fide  without  fraud, 
it  will  not  be  deemed  an  act  of  bankruptcy,  provided  he  has 
not  parted  with  so  much  of  his  stock  in  trade  as  will  impede 
his  continuing  the  business. 

A  soap  manufacturer  being  indebted  to  his  bankers,  assigned 
to  them  his  leasehold  premises,  with  all  his  stock  in  trade 
and  utensils,  and  also  a  policy  of  insurance,  as  a  security 
for  money  advanced,  or  to  be  advanced,  with  a  power  of  sale; 
and  a  power  that  he  should  retain  possession  himself  until 
default;  but  the  assignment  did  not  include  all  his  property: 
held,  that  the  deed  being  made  bond  fide  was  not  an  act  of 
bankruptcy.^  So  where  a  trader,  after  having  committed  acts 
of  bankruptcy,  being  embarrassed  in. his  circumstances,  con- 
veyed his  freehold  and  leasehold  estates  to  trustees,  upon  trust 
to  sell  or  mortgage,  and  to  apply  the  produce  as  he  should 
direct;  and  it  appeared  that  the  purpose  of  the  trust  was  to 
effect  a  conversion  of  his  property  with  a  view  to  an  arrange- 
ment  with  his  creditors,  to  which  he  himself  was  incompetent 
from  the  state  of  his  health;  held,  that  the  trust  deed  was  not 
*231  *an  act  of  bankruptcy.®  So  it  has  been  held,  that  the  convey- 
ance of  part  of  a  trader's  property  in  trust  to  sell,  and  dispose 
of  the  proceeds  as  he  shall  direct,  was  not  an  act  of  bank- 
ruptcy.* But  where  a  trader,  being  importuned  by  a  creditor, 
^  executed  a  conveyance  of  land  in  trust  to  sell  and  pay  such 

creditor,  with  a  further  trust  to  pay  debts  to  certain  relations, 
the  court  considered  it  an  undue  preference,  in  contemplation 
of  bankruptcy,  and  therefore  an  act  of  bankruptcy.^ 
Indeed,  if  a  man  makes  over  so  much  of  his  stock  in  trade 


*  Pulling  V.  Tucker,  4  B.  &  A.  38^.  (6  Eng.  C.  L.  455.)  ,  In  this  case  the  court 
said  that  the  statute  did  not  require  that  the  deed  should  be  executed  in  contemplation; 
of  bankruptcy;  but  the  modern  doctrine  is  otherwise.  See  Morgan  «•  Brand  rett. 
Atkinson  v.  Brindle,  an^,  929.  This  is  one  of  tite  cas^  which  the  court  said  had 
gone  too  far. 

^  Carr  v.  Burdis,  1  G.  M.  &  R.  443. 

*  Greenwood  o.  Churchill,  1  Myl.  &  K.  546.  ! 
'  Robinson  o.  Carrington,  1  Mon.  &  A.  1.    See  also  Belcher  «•  Prittie,  10  Binjr., 

408.     (25  Eng.  C.  L.  184.)  ^  | 

*  Morgan  v.  Horseman,  3  Taunt,  341, 
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as  to  disable  himaelf  from  being  a  trader,  this  would  be  firauda*  Transfer 
lent,  and  would  be  an  assignment  of  his  solvency.*    But  those  of  part 
who  rely  upon  such  an  act  of  bankruptcy  on  a  trial,  must  show  ^^2"*" 
that  it  was  calculated  to  have  the  alleged  effect,  by  evidience  J[ct  of  *° 
of  the  general,  state  of  the  party's  affairs  at  the  time  of  such  bankiapt- 
conveyance.  »>-  Therefore,  where  a  miller  gave  a  bill  of  sale  of  cy,  pio- 
his  horses,  wagons  and  various  articles  of  furniture  to  the  ^®^  ■**• 
plaintiff,  and  it  appeared  that  the  horses  and  wagons  were  J^^^iJ^ 
necessary  for  carrying  on  his  business  as  a  miller;  in  an  action  the  neeee- 
against  the  assignees  for  seizing  these  goods  under  a  commis-  sary  con- 
aion  of  bankruptcy,  Taunton,  J.,  stated  the  law  to  be,  that  if  sequence, 
a  man  dispose  of  his  stock  in  trade,  or  goods  and  chattels,  to 
such  an  extent  as  to  disable  himself  from  carrying  on  his  busi- 
ness as  a  trader,  and  make  himself  insolvent,  such  conveyance 
is  fraudulent    It  need  not  be  a  transfer  of  all  his  goods  and  , 

chattels,  nor  is  it  necessary  to  show  that  he  had  bankruptcy  in 
contemplation,  if  he  knew  that  in  making  the  conveyance  he 
became  insolvent,  and  unable  to  go  on  with  his  business.  He 
left  it  to  the  jury,  whether  the  bankrupt  in  executing  the  bill 
of  sale,  did  so  disable  himself  from  carrying  on  his  business 
as  a  mUler.  A  verdict  having  been  found  for  the  defendants, 
and  a  motion  having  been  made  for  a  new  trial,  on  the  ground 
of  misdirection,  and  that  there  was  no  evidence  of  an  act  of 
bankruptcy,  the  court  said  that  it  was  incumbent  on  the  party 
who  set  up  an  act  of  bankruptcy  *of  this  description,  to  show  •^$2 
the  general  situation  of  the  property  to  have  been  such,  that 
insolvency  would  be  the  effect  of  the  transfer;  but  it  was  not 
stated  what  the  whole  of  the  trader's  property  amounted  to; 
for  any  thing  that  appeared  he  might  have  had  large  sums  of 
money  due  to  him  at  the  time  of  the  conveyance.  As  the 
evidence  was  not  complete,  the  rule  was  made  absolute  for  a 
new  trial.** 

7. — Or  make  or  cautt  to  be  made  any  fraudulent  gifty  de-  Whstcon- 
Utferyy  or  transfer  of  any  of  his  goods  or  chattels.]  A  gift  etitntee  a 
of  money  is  not  within  the  meaning  of  this  provision,*  but  a  fif^'d'*!*"^ 
bill  of  exchange  is;  and  a  fraudulent  delivery  or  transfer  of  ^^^ 
such  bill  to  creditors  constitutes  an  act  of  bankruptcy.'    A 
fraodnlent  delivery  of  goods  is  not  an  act  of  bankruptcy,  unless 
it  be  in  the  nature  of  a  gift  or  transfer;  therefore,  where  a 
trader  removed  goods  to  the  premises  of  a  person  for  safe  cus- 
tody, and  to  secure  them  from  being  taken  by  a  creditor,  but    ' 
the  party  to  whose  custody  they  were  given,  had  no  claim 
given  to  him  over  them;  it  was  held  not  to  be  an  act  of  bank* 

*-  Per  Lord  Mansfield;  C.  J.^  in  Hooper  v.  Smith,  1  Bl.  443. 
^  Wedge  V.  Newlyn,  4  B.  &  Ad.  831.    (24  Eng.  C.  L.  173.)  - 
<  Abel  V.  Daniel,  1  Mv  &  M.  370.    (23  Eng.  C.  L.  337.) 

*  Camming  V.  Bailej,  6  Bing.  363.    (19  Eng.  C.  L.  104.)    In  this  ease  Ae  bill 
18  inclosed  in  a  letter  to  the  creditor,  and  it  did  not  appear  that  it  em  came  into  faia 
baads,  or  that  he  would  hate  accepted  it 
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ruptcy .*  A  sale  of  a  trader's  property  with  an  intent  to  defraud 
his  creditors  by  absconding  with  the  purchase  moneyi  does 
not  constitute  an  act  of  bs^kruptcy,  unless  the  purchaser  is 
cognisant  of,  or  has  reasonable  grounds  to  suspect,  the  fiaudu* 
lent  purposes  of  the  seller.^  The  startling  consequences  whidi 
would  perhaps  warrant  some  degree  of  violence  to  the  word- 
ing of  the  law^  will  be  avoided  by  confining  the  epithet  ^  fraudu* 
lent"  to  the  gift,  transfer,  or  delivery  of  goods;  and  not  ex- 
tending it  to  9ie  projects  which  possibly  the  trader  may  enter- 
tain as  to  the  disposal  of  the  purchase  money/  A  convey- 
ance of  goods  without  deed  is  fraudulent,  unless  possession  be 
given;  if  it  be  by  deed,  it  is  fi^udulent,  and  an  act  of  bank- 
ruptcy.* 

•233  'g. — Intent  to  defeat  or  delay  creditors.']  **  Every  such 
trader  doing,  suffering,  procuring,  executing,  permitting,  or 
causing  to  be  made,  any  of  the  acts,  deeds,  or  matters  afore- 
said, with  intent  to  defeat  or  delay  his  creditors  shall  be  deemed 
to  have  thereby  committed  an  act  of  bankruptcy."  It  is  ob- 
vious from  this  provision  that  whether  any  of  the  preceding 
acts  will  constitute  an  act  of  bankruptcy,  must  depend  on  the 
intention  with  which  it  is  done;  which  is  a  question  of  which 
the  jury  are  to  judge,  from  the  evidence  respecting  the  conduct 
or  admissions  of  the  trader.  It  may  be  here  observed,  that  if 
the-^u^t  be  done  with  an  intent  to  delay,  it  is  immaterial  whether 
a  creditor  be  delayed  or  not.* 

•  Cotton  0.  James,  M.  &  M.  373.    (39  Eng.  C.  L.  305.) 

^  Baxter  v.  Pritehard,  I  Ad.  &  £31.  456.    (38  Eng.  C.  L.  134.)    Cooke  v.  Calde- 
oott,  M.  %L  M.  633,  (19  Enff.  C.  L.  403,)  atOt,  338. 
«  Per  Lord  Denman,  C.  J.,  in  Baxter  «•  Pritehard,  ante,  338. 
'  Per  Lord  Kenyon,  C.  J.,  in  Manton  «.  Moore,  7  T.  R.  67. 

•  Per  Abbott,  C.  J.,  in  Harvey  v.  Ramabottom,  1  B.  &  C.  60,  (8  Eng.  C.  L.  35,) 
anl»,834. 

The  followidg  summary  of  decisions  on  this  snWect,  whieh  has  been  eoUeeted  in  a 
work  of  much  practical  utility,  may  be  foond  nsenil  in  this  place.  As  to  the  intent, 
this  can  be  evidenced  only  by  tlie  trader's  acts  or  admiaaions.  If  a  man  admit  that  he 
committed  the  act  with  the  intent  of  defeating  or  delaying  his  creditors  in  the  reooyery 
of  their  debts,  it  is  almost  conclasive  STidence  of  it,  and  can  scarcely  be  explained 
away.  Rawson  v.  Halgh,  3  Binff.  99.  -  (9  Eng.  C.  L.  336.)  So  if  the  act  be  accom- 
panied by  cireumstanoes  from  which  the  intent  may  fairly  be  presnmed,  it  will  be 
sufficient.  If  a  creditor  be  in  fact  delared  by  the  act,  this  of  itself  is  no  evidence  of 
the  trader's  committinflr  it.  Ex  parte  Osborne,  3  Ves.  &  B.  177.  Fowler  v.  Padget, 
7  T.  R.  509.  But  if  Sie  necessaij  consequence  of  the  act  be  that  Ms  creditors  must 
thereby  be  defeated  or  delayed,  this  is  presomptiTe  eyidence  of  his  intention  to  defeat 
Of  delay  them.  Ramabottom  «.  Lewis,  1  Campb.  379.  Holrovd  «.  Whitehead, 
3  Campb.  530.  Even  although  it  appear  he  had  other  ostensibta  reaaona  for  it. 
Woodier'a  Case,  Bui.  N.  P.  39.  Raikes  v.  Poreau,  Cooke,  85;  and  i&c^m,  per  Law- 
rence, J.,  in  Fowler  «.  Padget,  7  T.  R.  516.  8o  if  done  to  avoid  an  arrest.  Williams 
9.  Nunn,  1  Tkunt.  370.  Holroyd  «.  Gwynne,  3  Taunt.  176.  Warner  a.  Barber,  1 
Holt,  175.  (3  Eng*  C.  L.  66.)  Cheneweth  v.  Hay,  1  M.  &;  S.  676.  Harvey  v. 
Ramabottom,  3  D.  &  R.  143.  1  B.  ^  C.  55.  (8  Eng.  C.  L.  35.)  Ex  parte  Barn- 
ford,  15  Yes.  459.  Even  although  for  the  jpurpose  ofgaining  the  term.  Maylin  r. 
Eylo,  3  Stra.  809.  Or  if  done  to  avoid  the  importunity  of  creditors.  Ramabottom  v. 
Lewis,  1  Campb.  379.    Dudley  v.  Yaughan,  id^  371.    But  see  Yinoent  a.  Prater,  4 
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9. — Having  been  arreeied  or  committed  to  prison  for  debt 
{"C,  Mhall  lie  in  prison  for  twenty 'One  days.']  To  constitute  There 
an  act  of  bankruptcy,  by  lying  in  prison,  there  must  be  an  un-  mnttbean 
internipted  imprisonment  of  twenty-one  days,     '^'^^fo^^y  ^^tl^m- 
vheie  a  trader  being  arrested  put  in  bail,  and  afterwards  sur-  pibon- 
rendered  in  dischai^  of  his  bail;  it  was  held  that  the  imprison-  ment  of 
ment  was  to  be  computed  from  the  day  of  the  surrender,  and  twenty* 
not  from  the  arrest*    But  where  a  trader  was  sick  at  the  time  ^^^^ ' 
of  the  arrest,  and  could  not  be  removed,  but  continued  in  the  ^<^  ^  ^ 
custody  of  a  follower,  the.  imprisonment  was  reckoned  from  of  bank- 
the  arrest.^    *  Where  a  trader  being  arrested  by  a  sheriff's  offi-  ruptey. 
cer  on  the  fourth,  was  allowed  to  go  at  large  until  the  eighth,    ^35 
when  he  returned  into  custody  and  was  removed  by  habeas 
corpus  into  the  King's  B^ich;  held,  that  the  act  of  bankruptcy 


Taunt.  603.  Or  if  done  under  a  pretenee  which  is  false. .  Capper  «•  Desangee,  3 
Moore,  4.  Or  if  a  trader  reeeire  his  creditor,  and  leave  his  house  under  a  pretence  of 
going  for  money  to  pay  him,  bat,  instead  of  doing  so,  go  to  a  billiard  table,  and  do  not 
return  for  many  hours  afterwards.  Bigg  «•  Spooner,  2  Esp.  651.  Or  makes  an  ap- 
pointment to  meet  and  pay  his  creditor,  and  fail  to  keep  it.  Widger,  v.  Browninff,  9 
bow.  &  R.  306.  (dS  Eng.  C.  L.  394.)  These  and  the  like  are  cirenmstances  Sim 
wliieh  it  may  be  fairly  presumed  Uiat  a  trader's  intention  was  to  delay  his  creditors, 
for  the  necessary  conaeqaeuce  of  them  was  that  the  creditors  must  haye  been  delayed 
by  them. 

But  even  were  such  a  presumption  raised  by  circumstances  attending  the  act,  it  may 
De?ertfaelees  be  rebutted  by  evidence  showing  that  the  trader  did  not  at  the  time  enter- 
tain the  intention  imputed  to  him;  as,  for  instance,  if  he  prove  that  upon  departing  the 
realm  he^  left  a  partner  behind  him  in  England.  Ramsbottom  v.  Lewis,  1  Campb.  372; 
or  that  his  presence  abroad  was  absolutely  necessary,  in  order  to  look  after  nis  con* 
eems  there.  Ex  forte  Mutrie,  5  Yes.  576.  Warner  «•  Barber,  1  Holt,  176.  (3  Eng. 
C.  L.  66.)  Fowler  v,  Padg;et,  7  T.  R.  509.  Or  that  previous  to  his  depaxtnre  he 
made  arraoffements  that  the  mterests  of  his  crediton  should  be  attended  to  during  his 
absence.  Ramsbottom  v.  Lewis,  1  Camp.  377.  Windham  «.  Paterson,  1  Stark.  144. 
(3  Eojg.  C.  L.  331.)  Or  that  he  advertised  in  the  public  papere  that  he  was  going, 
that  his  ship  would  safl  within  the  montib,  and  that  he  would  take  charge  of  shipments. 
ExnarU  Osborne,  2  Yes.  &  B.  177.  Or  in  the  case  of  a  denial  to  a  creditor,  that  the 
oeoitor  called  on  n  Sunday.  Ex  parte  Preston,  3  Yes.  Ic  B.  311.  3  Rose,  81.  Or 
that  he  was  denied  because  he  called  while  the  trader  was  at  dmner  or  encaged  in 
some  partiealar  business,  or  at  any  other  unseasonable  hour.  Smith  v.  (Junie,  3 
Campb.  349.  Shew  e.  Thompson,  1  Holt,  159.  (3  Eng.  C.  L.  61.)  Ex  parte  Hall, 
1  Atk.  301.  Or  because  the  trader  was  sick.  Bull.  N.  P.  39.  Or  that  the  creditor 
called  at  the  private  house  of  the  trader,  and  was  there  desired  to  so  to  the  countings 
house,  because  the  trader  never  received  persons  on  business  at  his  private  house. 
Round  «•  Byde,  Cooke,  110,  111.  All  these  and  the  like  circumstances  may  be  giyen 
in  evidence,  to  rebut  the  presumption  of  the  trader's  intention,  arising  from  eirenm* 
stances  accompanying  tiie  act,  such  as  those  above  mentioned.  And  the  act  must  be 
done  witii  intent  to  aefeat  or  delay  creUtom  for  if  done  to  avoid  performinj|r  a  mere 
duty,  as  to  avoid  an  arrest  upon  an  exoommumcato  eapiendo^  or  the  service  of^process 
to  ei^oree  a  decree  in  Chancery  (unless  n  decree  for  the  payment  of  money).  Com. 
Dig.  Bank.  (0.)  1  Cooke,  89.  Or  to  avoid  an  attachment  upon  an  award  for  not 
deuvering  goods  pursuant  thereto.  Per  Willis,  C.  J.,  in  Lingwood  e.  Eade,  1  Atk« 
196.  It  wm  not  of  itself  constitute  an  act  of  bankruptcy,  unless  accompanied  by  cir- 
enmstances from  which  also  an  mtent  to  defeat  or  delay  creditors  may  fairly  be  pre* 
somed.    Areh.  B.  L.  55. 

»  Tribe  v.  Webber,  Willes,  464.    Ex  parte  Dufrene,  1  Y.  &  B.  51. 

^  Stevens  e.  Jackson,  4  Campb.  164.  6  T^unt.  106.  (1  Eng.  C.  L.  335.)  See 
Rose  9.  Green,  1  B«r*  437. 


telated  to  Ae  eighth.*  The  act  of  bankrapley  not  being  com- 
pleted UHtil  the  expiration  of  the  twenty-one  days,  does  not 
relate  back  to  the  ni^t  day  of  the  arrest  or  impriaonmenty  but 
to  the  last  only.^  The  day  of  commitment  is  reckoned  incla- 
sive.®  Lying  in  prison  for  the  non-payment  of  penalties  due 
to  the  crown  for  smuggling,  has  been  held  to  be  an  act  of 
bankruptcy.' 
Eaoape.  Or  having  been  arresiedy  t^c,  shall  escaped]  To  constitute 
an  act  of  bankruptcy  the  escape  must  be  against  the  consent  of 
the  sheriff;  it  must  show  that  the  prisoner  meant  to  run  away 
and  thereby  defeat  his  creditors.  'I^herefore,  where  a  prisoner 
being  arrested  in  Kent,  and  brought  up  >by  a  habeas  corpus  to 
•  be  bailed,  and  was  allowed  by  the  officer  to  call  at  an  attor- 
ney's office  in  the  city  of  London;  held,  that  his  passing 
through  another  county  by  the  permission  of  the  shenff  was 
not  an  act  of  bankruptcy.® 


SECTION  ni. 
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Aaioimtaf     Br  the  statute  6  €leo.  IV,  c.  16,  s.  15,  it  is  enacted,  that  no 
l^tition-    such  commission  shall  be  issued  unless  the  single  debt  of  such 
"¥  ^^^^  creditor,  or  of  two  or  more  persons  being  partners  petitioning 
for  .the  same,  shall  amount  to  100/.  or  upwards,  or  unless  the 
debt  of  two  creditors  so  petitioning,  shall  amount  to  150/,  or 
upwards^  or  unless  the  debt  of  three  or  more  creditors  so  pe- 
titioning, shall  amount  to  200/.  or  upwards;  and  that  every 
*236     ^person  who  has  given  credit  to  any  trader  upon  valuable  con- 
Debt  pay-  sideration  for  any  sum  paya})le  at  a  certain  time,  which  time 
able  at  a    shall  not  have  arrived  when  such  trader  committed  an  act  of 
timesuffi-  bankruptcy,  may  so  petition,  or  join  in  petitioning  as  aforesaid, 
cient.      '  whether  he  shall  have  any  security  in  writing  or  otherwise  for 
such  sum  or  not. 

The  debt  must  be  a  legal  debt  in  order  to  support  B^fiat,  an 
equitable  debt  is  not  sufficient 

*  Barnard  «.  Palmer,  1  Campb.  509.  Harinff  ttie  benefit  of  the  day  rules  is  not  an 
i]item]pti<m  of  the  imprieomnent.   Soeae  «.  Watts,  1  0.  &  P.  401.    (11  Eng.  C.  L. 

^  Moser  «.  Newman,  6  Bing.  556.    (19  Ehig.  C.  L.  105.)    Higgins  v.  M^Adam,  3 

Y  •  &  J.  1. 

*  Glassington  «.  Rawlins,  3  East,  407.  Under  the  old  atatntes  the  act  of  bankniptcy 
nlated  to  the  first  dajf  of  imprisonment,  though  a  commission  could  not  be  sued  oat 
until  after  the  expiration  of  uie  period,  Tiz.  two  months.  See  Gordon  r.  Wilkindon. 
8  T.  R.  607. 

*  Cobb  V.  Symonds,  5  B.  &  A.  516.    (7  Eng.  C.  L.  179.) 

*  Rose  V.  Green,  1  Burr.  437. 
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Therefore  a  husband  cannot  alone  be  a  petitioning  creditor  When 
where  the  debt  was  due  to  the  wife,  dunk  sola^^  ox  where  it  ^^J^^fd 
is  due  to  her  as  executrix,^  but  she  must  join  in  the  petition;  J^Jg^?^ 
nor  can  the  wife  alone  be  petitioning  creditor  for  a  debt  due  to  ^  the  jmh 
her  as  executrix;  the  husband  must  join.*'  But  a  husband  alone  titioo. 
may  sue  out  a  commission  on  a  promissory  note  made  to  his  ■ 

wife  before  coverture;  for  the  property  vested  in  him  solely  by 
the  marriage,  and  he  might  have  sued  on  it*^    Nor  is  the  debt  Infimt. 
sufficient  if  one  of  the  petitioning  creditors  be  an  infant* 

One  of  two  executors  may  be  a  good  petitioning  creditor  on 
a  debt  due  to  the  testator/  But  one  of  several  obligees  or  Pairtnen.' 
partners  cannot  petition  alone  on  a  bond  or  partnership  debt, 
the  others  must  join.8^  Adebt  due  from  a  partnership  will  sup- 
port a  separate  conmiission.^  A  debt  due  from  an  attorney  for 
costs  is  sufficient,  though  he  has  not  delivered  a  bill  according 
to  the  statute.'  A  partner  of  a  debtor  cannot  be  a  petitioning 
creditor  against  him,  unless  in  cases  where  he  coidd  maintain 
an  action  for  the  debtJ  Money  advanced  as  a  loan  to  a  trader 
to  enable  him  to  carry  on  business,  in  the  profits  of  which  the 
lender  was  to  share,  has  been  held  to  be  a  good  petitioning 
creditor's  debt  as  it  was  not  intended  to  form  an  item  in  the 
partnership  accounts.^ 

*The  assignee  of  a  bond  cannot  be  a  petitioning  creditor,  be-    *2d7 
cause  he  has  no  remedy  on  the  bond  at  law.'    A  creditor  who  Assisnee 
has  taken  his  debtor  in  execution  cannot  be  a  petitioner  against  jf  a  bond, 
him,  because  his  debt  is  satisfied  in  contemplation  of  law,  and  Pu'^^ 
he  cannot  maintain  an  action  for  the  amount  of  it.'^    But  if  he  execution, 
has  not  taken  out  execution  against  him,  though  he  has  entered  Afler  yer-' 
up  for  judgment  after  verdict  in  an  action,  he  may  sue  out  a  diet  with 
fiat"*    But  if  the  claim  be  founded  on  a  verdict  in  an  action  J*°^^*' 
sounding  in  damages,  such  as  a  breach  of  promise  of  marriage,  j,^jnQent? 
it  does  not  become  a  debt  until  after  judgment  is  entered,  and 
therefore  where  the  defendant  became  a  bankrupt  afler  the  ver- 
dict, but  before  judgment,  the  court  held,  that  the  danlages  did 
not  constitute  a  good  petitioning  creditor's  debt.^ 

Taxed  costs  on  a  judgment  as  in  a  case  of  a  nonsuit,  are  not 
a  good  petitioning  creditor's  debt,  as  they  are  recoverable  by 
attachment  only,  and  not  by  action  at  law.P  Nor  a  debt  barred 

*  Ramsay  o.  George,  1  M.  &  S.  176. 

t»  2  Mont.  B.  L.  129.    Master  v.  Winter,  Dayies,  292. 

«  ^:ppsr<e  Moffg,  2  Glyn  &  J.,  397. 

<  Ex  parte  Baiter,  1  ttf.  1.   Neilage  v.  Holloway,  1  B.  &  A.  218, 

•  Ex  parte  Morton,  Bock,  42.  '  Treasure  v.  Jones,  1  S.  N.  P.  258.  * 
K  Bnckland  9.  Newsome,  1  Taunt.  477.       ^  Ex  parte  Crisp,  1  Atk.  134. 

ExporU  Sutton,  11  Ves.  164. 
i  Windham  v.  Peterson,  1  Stark.  144.    (2  Eng.  C.  L.  331.)    Marson  v.  Baiber^ 
Gow.  17.    (5  Enff.  C.  L.  444.) 
k  Ex  parte  Notley,  1  Moh.  &  A.  46. 
I  Me£icot*s  Case,  Stra.  899.    Ex  park  Lee,  1  P.  W.  782. 
»  Cohen  v.  Cunningham,  8  T.  R.  123.         >  Bryant  v.  Withers,  2  M.  &  S.  123. 
«  Ex  parte  Charles,  14  East,  197.    16  Yes.  227.    2  Ves^  257. 
p  Ex  parte  Stevenson,  1  Men.  &  M*A.  262. 
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by  the  statute  of  limitations.*    But  a  third  person  cannot  raise 

such  an  objection  where  the  bankrupt  has  submitted  to  the 

commission.^    A  sum  of  money  awarded  ^y  arbitration  is  a 

good  debt  until  set  aside,  provided  the  award  does  not  appear 

bad  on  the  face  of  it.^ 

Factor.  A  factor  who  has  sold  goods  to  the  debtor  in  his  own  name, 

even  though  he  has  named  his  principal,  is  a  good  petitioning 

creditor,  (the  principal  not  interfering,)  whether  he  sold  on  a 

commission  del  credere  or  not,  for  he  might  have  sued  for  the 

amount  in  his  own  name.^ 

Where  a       A  creditor  who  has  signed  a  compodtion  deed,  or  been  other- 

^•j'"'*^^   wise  privy  or  assenting  to  it,  may  be  a  petitioning  creditor.* 

poodm"  ®^^  where  an  insolvent  by  composition  deed  assigned  his  *pro- 

iH^hia    perty  to  four  trustees  to  pay  his  creditors  rateably^  and  the 

onditoTB.  creditors  thereby  covenanted  that  they  would  not  implead  the 

*23S    insolvent  or  his  goods;  it  was  held,  that  though  but  two  out  of 

the  four  trustees  executed  the.  deed,  it  was  nevertheless  valid, 

and  that  the  debts  of  the  trustees  who  executed  it  were  thereby 

extinguished,  and  could  not  be  a  good  petitioning  creditor's 

debt' 

A  bankrupt  who  obtained  his  certificate  under  a  second 
commission,  not  having  paid  fift0en  shillings  in  the  pound  un- 
der it,  cannot  be  a  petitioning  creditor,  his  property  being  vested 
in  the  assignee  under  the  commission.^  So  where  he  has  taken 
the  benefit  of  the  insolvent  debtors'  act  and  been  bankrupt.^ 
But  the  creditor  of  an  insolvent  who  has  taken  the  benefit  of 
the  act  may  sue  out  a  fiat  against  the  insolvent  in  respect  of  a 
debt  which  was  included  in  his  schedule.' 
When  de-     Interest  on  a  bill  of  exchange  cannot  be  the  subject  of  a  peti- 
mands       tioning  creditor's  debt,  unless  expressed  to  be  payable  on  the 
™"%j.    face  of  the  instrument;  for  otherwise  it  is  merely  damages  reco- 
^^^    '  verable  by  action,  and  not  a  debt  in  law.    Therefore  it  cannot 
change      b®  added  to  the  principal  to  make  up  the  necessary  amounti 
will  con-   The  indorsee  of  a  bill  of  exchange  may  sue  out  a  nat  against 
atitate  a    the  acceptor,  but  the  drawer,  though  a  creditor,  who  has  in- 
p^tiM^^   dorsed  the  bill  cannot,  for  the  debt  was  transferred  by  the  in- 
^ciedit-  dorsement  and  delivery  of  the  bill.^    A  balance  due  upon  an 
<a?B  debt,  exchange  of  acceptances  cannot  be  a  good  petitioning  creditor's 


■  Quantock  «.  England,  9  Bl.  70S.   Ex  parte  Dewdney,  15  Yes.  479.    Giegoiy  v* 
Hmriil,  5  B.  &  C.  341.    (11  Eng.  C.  L.  351.) 
^  Swayne  «•  Wallenger,  3  Stnu  746.    Qnantoek  o.  England,  5  Burr.  36, 98. 

•  Dawe  V.  Holdsworth,  Peaks,  64.    Antram  v.  Chase,  15  East,  309. 
'  Sadler  «.  Leigh,  4  Camp.  195.   Young  v.  Smith,  6  Eap.  131. 

*  Doe  V.  Andereon,  5  M.  &  S.  161.    Butne  cannot  set  up  the  deed  as  an  act  of  bank- 
lUptcy.   See  onie,  335,  n.  <2. 

r  Small  V.  Marwood,  9  B.  &  C.  300.    (17  Eng.  C.  L.  385.) 

f  Ex  parte  Robinson,  Mon.  &  M*A.  44. 

k  Ex  parte  Mascarenas,  1  Dea.  it  Ch.  507. 

I  Jellw  V,  Mountford,  4  B.  &  A.  956.    (6  Bnp.  C.  L.  480.) 

J  Cameron  «.  Smith,  3  B.  &  A.  305.   Arch.^B.  L.  64. 

k  Ex  parte  Botten,  1  Mon.  &  B.  413. 
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debt,  unless  the  creditor  has  paid  his  acceptances.*  ^.,  B.  and 
C  djrew  a  bill  of  exchange  on  />.,  for  whkh  Jl.  engaged  to 
provide  when  it  should  become  due;  held,  that  Jl.j  B.  and  C 
could  not  be  petitioning  creditors  in  respect  of  that  bill,  al-  . 
though  «/7.'s  engagement  was  made  in  fraud  of  his  partners.^ 
A  bill  of  exchange  or  promissory  note  operates  as  a  ciebt  from 
the  date;  therefore  an  mdotsee  may  petition  on  such  an  instru- 
ment dated  before  the  act  9f  bankruptcy,  tibough  not  due  till 
after.*  ^But  if  the  creditor  be  the  indorsee,  it  roust  appear  that  *239 
it  was  indorsed  to  him  before  the  commission.'  In  a  modem 
case  it  was  decided  that  where  the  debt  arose  on  a  note  in- 
dorsed, or  a  bill  accepted  by  the  bankrupt,  evidence  riiould 
be  given  that  the  indorsement  or  acceptance  was  prior  to  the 
act  of  bankruptcy,,  the  mere  production  of  the  instrument  bear- 
ing an  earlier  date  being  insufficient*  Where  a  bill  was  drawn 
by  a  trader  in  favor  of  a  creditor,  and  he  became  bankrupt 
before  the  bill  became  due  or  was  presented  for  acceptance; 
held,  to  be  a  good  petitioning  creditor's  debt,  though  the  amount 
was  paid  by  the  acceptor  after  the  commission  had  been  sued 
out^  Where  the  bankrupt  is  drawer,  and  the  bill  becomes  due 
before  the  bankruptcy,  proof  must  be  given  of  the  presentment 
and  notice  of  dishonor.^  But  a  creditor  who  has  taken  in  part 
payment  from  ^,  a  bill  drawn  by  him  on  jB.,  who  has  no 
eflfeets  of  •tf.'s  in  his  hands,  may  sue  out  a  fiat  against  ^.  with- 
out notice  of  the  bill  being  dishonored  by  B.^  the  acceptor.^ 

A  debt  consisting  of  promissory  notes  of  the  bankrupt  for 
200/.,  purchased  previously  to  the  act  of  bankruptcy,  from  the 
parties  at  10«.  in  the  pound,  has  been  held  sufficient  to  support 
a  commission.^ 

An  Z  O.  U,  bearing^date  before  the  bankruptcy  of  a  trader, 
constitutes  no  evidence  of  a  petitioning  creditor's  debt>  with- 
out some  proof  of  its  existence  before  the  bankruptcy  .J 

A  creditor  to  the  amount  of  112/.  previous  to  the  bankruptcy,  Wherothe 
having  received  SOL  after  notice  of  an  act  of  bankruptcy,  '^as  debt  w  n^ 


*  Samt «.  Austin,  i  Taimt.  300. 

^  Richmond  «.  Heapj,  1  Stark.  102.    (3  Eng.  C.  L.  215.) 
«  Glaister  v.  Hewer,  7  T.  R.  498,    See  Jinan.  2  Wils.  135.    Maeiurtj  «•  Bairow, 

Stra.  949.    Brett  v.  Lerett,  13  East,  213. 

*  Rose  «.  Rowcraft,  4  Campb.  245. 

*  Cowie  V.  Harris,  M.  &  M.  141.    (22  Eng.  C.  L.  270.) 
'  Ex  parte  Douthat,  4  B.  &  A.  67.    (6  Eng;.  C.  L.  354.) 

f  Cooper  V.  Machin,  1  Bing.  426.  (8  Eng.  C.  L.  367.)  Giles  «.  Powell,  2  C.  & 
P.  S59.    (12  Eng.  C.  L.  120.) 

k  Biekerdike  v.  Bollman,  1  T.  R.  405. 

i  Ex  parte  Lee,  1  P.  Williams,  782.  But  whess  the  debtor  of  a  baakrapt,  who  had 
been  a  banker,  purchased  his  cash  notes  to  the  amoant  of  the  debt,  at  mueh  less  than 
their  nominal  valne,  after  the  issuing  of  the  commission;  held,  that  he  eonld  not  set 
them  off  in  an  action  against  him  bj  the  assignees,  as  he  had  obtained  them  sobse- 
qaently  to  the  bankruptcy.  Hodson  o.  Young,  Aroh.  B.  L.-64.  But  the  distinction 
between  theoe  two  eases  is  evident  and  material.  In  the  latter  ease  the  puiehase  and 
set  off  of  the  notes  would  be  a  fraud  on  the  other  creditors;  in  the  fenner  ease,  not.  lb* 

J  Wright  9.  LainsOB,  8  Maes.  &  Wels.  739« 
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dnced  by  not  holden  to  be  thereby  precluded  from  suiog  out  a  commis- 

Pg"^®"**  sion;  for  by  so  doing  he  waived  his  claim  to  the  payment,  and 

^^^^'  he  might  stiU  retain  the  money  in  his  hands  for  the  credit  of 

mptey/    ^^  ^estate.*    If  there  was  a  good  petitioning  creditor's  debt  at 

*240    the  time  of  the  act  of  bankruptcy,  and  also  at  the  time  of  the 

oommissiony  it  is  immaterial  that  payments  were  made,  and 

credits  given  in  the  interim;  the  balance  throughout  continuing 

Warrant    sufficient  for  a  petitioning  creditor's  debt.^    A  warrant  of  at- 

of  attoi^  *  tomey  given  as  a  security  against  running  acceptances  is  a 

^^7'  debiium  in  preseniif  whidi  will 'support  a  conumssion.* 

Debts  Where  a  trader  having  left  off  lH:u{iness,  contracted  further 

contraeted  debts,  and  made  payment  without  directing  the  application  of 

motr  was  ^^^^f  ^^^^>  ^^^  ^^^^  payments  should  be  appropriated  in  liqui- 
^^^       dation  of  the  old  debt  contracted  in  trade;  and  as  the  old  debt 
trade.        was  thereby  r^uced  below  100/.,  it  was  not  sufficient  to  sup- 
port a  commission,  for  a  debt  to  support  a  commission  must  be 
contracted  while  the  party  was  a  trader;  or,  if  contracted  be- 
fore, must  be  subsisting  while  he  was  a  trader.^    Where  a 
person  contracted  a  debt,  and  afterwards  became  a  trader y  and 
having  left  off.  business,  he  afterwards  committed  an  act  of 
bankruptcy;  held,  that  the  debt  was  sufficient  to  support  a 
commission.® 
Diflcharg-      If  a  trader  takes  the  benefit  of  the  insolvent  debtors'  act,  a 
ed  by  in-   creditor  whose  debt  is  inserted  in  the  schedule  may  afterwards 

debtors'     ^^^^  ^  ^^  ^^  ^^^^  ^^^^  against  the  trader.^ 

^^  Taking  security  of  a  higher  nature  after  the  act  of  bank- 

ruptcy, for  a  debt  of  an  inferior  nature  contracted  before,  will 
not  prevent  the  creditor  from  suing  out  a  fiat  on  the  original 
debt^    A  mortgagee  may  sue  out  a  fiat  without  giving  up  his 

Mortgage,  security;^  and  where,  by  the  mortgage  deed  the  money  is  only 
made  payable  after  six  months'  notice,  and  such  notice  not  to 
expire  before  a  day  certain,  it  is  nevertheless  a  good  peti- 
tioning creditor's  debt  to  support  a  fiat  issued  before  that  day.' 

Aecom-'    Where  a  person  accepted  a,  bill  for  the  accommodation  of  a 

modation  trader,  before  an  act  oi  bankruptcy,  ^nd  after  the  act  of  bank- 
ruptcy  paid  the  amoimt  to  the  holder;  held,  not  to  be  a  suffi- 
*241  cient  debt  to  support  *a  fiat,  for  until  payment,  the  acceptor  was 
only  surety  for  the  bankrupt;  and  became  a  creditor  only  by 
the  payment,  which  being  a.fter  the  act  of  bankruptcy,  was  not 
sufficient^  So  where  the  debt  was  contracted  after  the  arrest, 
and  before  the  debtor  had  lain  in  prison  the  requisite  time,  it 
was  held  insufficient.^ 

»  Mann  «.  Shepherd,  6  T.  R.  79. 

^  Shaw  V.  Harvey,  M.  &  M.  536.    (39  Eng.  C.  L.  374.) 

«  Miles  V.  Rawlins,  4  Esp.  194.    Stark.  Evid  104. 

*  Meffgott  9.  Mills,  1  Lord  Raym.  386.    13  Mod.  159, 

•  Baibe  v.  Grant,  9  Ring.  131.    (33  Eng.  C.  L.  376.)    1  Clarke  &  F.  838. 
'Ex  forte  Harrington,  3  Mont.  &  Ayr.  355.     1  Deacon,  3. 

I  Ambroae  v.  Clindon,  3  Stra.  1043.  ^  Ex  parU  Jackson,  6  Yes.  357. 

i  Hill «.  Harris,  M.  ^  M.  447.    (33  Eng.  C.  L.  356.) 

i  Ex  parte  Hol(Ung,  1  Glyn.  &  J.  97.  ^  ExpofU  Dagger,  1  Mont.  B.  L.  18. 
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The  petitioning  cieditor's  debt,  when  it  is  disputed,  must  be 
proved  in  the  same  manner  as  in  an  action  against  the  bank- 
rupt himself;  therefore  where  it  arises  from  a  bond  the  attesting 
witness  must  be  called,  even  though  the  obligor  acknowledge 
the  bond.*  An  admission  of  the  debt  by  the  bankrupt  before 
his  bankruptcy,  is  evidence,^  so  are  entries  in  his  books.®  But 
an  admission  by  the  banlmipt  ajier  an  act  of  bankruptcy, 
though  before  the  commission,  is  not  receivable  in  evidence.^ 
The  date  upon  a  promissory  note,  is  not  even  primdfaeie 
evidence  to  show  that  it  had  existence  prior  to  the  act  of 
bankruptcy.* 


SECTION  IV. 

ASSiaNMJBXT  OP  THE  BANKRUPT'S  PROPERTY. 

PAGE      I  PAGE 

1.  StatatoTj  proYisions.  I    4.  Fixtures  and  ntensils.  •        255 


3.  Property  in  the  possession, 
order  and  disposition  of 
tlie  bankrupt.    .  d44 

3.  Property  of  other  parties  in 
possession,  with  consent 
of  the  true  owner.     .        851 


5.  Choses  in  action,  assign- 

ment of.    .'      •        •       S57 

6.  Possession  in  mOrt  droit.     359 

7.  ___-  for   a  specific 

purpose.    .        .        .        363 


1. — Statutory  provisions.']  ^Tss  6  Geo.  IV,  c.  16,  s.  63, 
enacts,  that  the  commissioners  shall  assign  to  the  assignees, 
*for  the  benefit  of  the  creditors  of  the  bankrupt,  all  the  present    *042 
and  future  personal  estate  of  such  bankrupt  wheresoever  the  Commis- 
same  may  be  found  or  known,  and  all  property  which  he  may  "ioners  to 
purchase,  or  which  may  revert,  descend,  be  devised  or  be-  ^J^^jJ 
queathed  or  come  to  him,  before  he  shall  have  obtained  his  estate  to 
certificate;  and  the  commssioners  fihall  also  assign  as  aforesaid  the  as- 
all  debts  due  or  to  be  due  to  the  bankrupt  wheresoever  the  signees, 
same  may  be  found  or  known,  and  such  assignment  shall  vest  ^  ^^ 
the  property,  right,  and  interest  in  such  debts  in  such  assignees  wiminiL^ 
as  rally  as  if  the  assurance  whereby  they  are  secured,  had 
been  made  to  such  assignees;  and  after  such  assignment, 
neither  the  bankrupt  nor  any  person  claiming  throu{^  or  under 
him  shall  have  power  to  recover  the  same,  nor  to  make  any 

*  Abbott  V.  Plnmbe,  1  Dong.  816.  B.  N.  P.  37. 

^  Biett  9.  Levett,  13  East,  313.    Hoare  «.  Coryton,  4  Tannt.  560. 

*  Jackson  v.  Irwin,  3  Campb.  50. 

'  Smallcombe  v.  Burgess,  13  Price,  136.  It  was  held  otherwise  in  Brett  e.  Levett, 
and  in  seTeral  other  cases,  but  the  present  decision  was  come  to  after  a  due  considera* 
tion  of  all  the  authorities.    See  3  Stark.  Et.  104. 

*  3  Stark.  £y.  105;  where  it  is  stated  that  the  contrary  was  held  in  Taylor  v.  Kin- 
lock,  1  Stark.  175,  (3  Eng.  C.  L.  344,)  npon  a  mistaken  r^ort  of  a  case  cited  from 
memory. 
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letease  or  disoharge  thereof,  neither  shatt  the  same  be  attached 
as  the  debt  of  the  bankrupt  by  any  person  aooording  to  the 
eustom  of  the  city  of  London  or  otlierwise,  but  such  assignees 
shall  have  like  remedy  to  recover  the  same  in  their  own  names 
aa  the  bankrupt  himself  might  have  had  if  he  had  not  been 
adjudged  bankrupt 
ToconTey     Sec  64  enacts  that  the  commissioners  shall  by  deed  in- 
th«  bank-  dented  and  enrolled  in  any  of  his  majesty's  courts  of  record , 
cstete.'*'*  convey  to  the  said  assignees,  for  the  benefit  of  the  creditors 
as  aforesaid,  all  lands,  tenements  and  hereditaments,  except 
copy  or  customaryhold,  in  England,  Scotland,  Ireland,  or  ia 
any  of  the  dominions,  plantations,  or  colonies  belonging  to 
his  majesty,  to  which  any  bankrupt  is  entitled,  and  all  interest 
to  which  such  bankrupt  is  entitled  in  any  of  such  lands,  tene* 
ments  or  hereditaments,  and  of  which  he  might,  according  to 
the  laws  of  the  several  countries,  dominions,  plantations,  or 
colonies,  have  disposed,  and  all  such  lands,  tenements,  and 
hereditaments,  as  he  shall  purchase,  or  shall  descend,  be  de- 
vised, revert  to,  or  come  to  such  bankrupt  before  he  shall  have 
obtained  his  certificate,  and  all  deeds,  papers,  and  writings  re- 
specting the  same,  and  every  such  deed  shall  be  valid  against 
the  bankrupt  and  against  all  persons  claiming  under  him:  pro- 
Prorisoas  vided,  that  where  according  to  the  laws  of  any  such  plantation 
to  repB-    or  colony,  such  deed  would  require  registration^  enrolment,  or 
*^**^-     reco'^i'^S  the  same  shall  be  so  registered,  enrolled,  or  recorded 
^oe^co-  according  to  the  laws  of  Such  plantation  or  colony,  and  no  such 
lonial  pro-  *deed  simll  invalidate  the  title  of  any  purchaser  for  valuable 
p«rty.       consideration  prior  to  such  r^[istration,  enrolment  or  recording, 

*943    without  notice  that  the  commission  has  issued. 
Peisonl       By  1  &  2  W.  IV,  a  56,  s.  d5,  when  any  person  hath  been 
^9tate  to    adjudged  a  bankrupt,  all  his  personal  estate  and  effects,  present 
l?*^^*'  and  future,  which  by  the  laws  now  in  force  may  be  assigned 
^^!^t     ^Y  commissioners  acting  in  the  execution  of  a  commission 
deed  of  as-  against  such  bankrupt  diall  become  absolutely  vested  in  and 
signment.  transferred  to  the  assignees  or  assignee  for  the  time  being,  by 
virtue  of  their  appointment,  without  any  deed  of  assignment 
for  that  purpose,  as  fully  to  all  intents  as  if  such  estate  and  effects 
were  awgned  by  deed  to  such  assignees  and  the  survivor  of 
them;  and  as  often  as  any  such  assignee  shall  die,  or  be  law- 
fully removed,  and  a  new  assignee  duly  appointed,  all  such 
personal  estate  as  was  then  vested  in  such  deceased  or  removed 
assignee  shall  by  virtue  of  such  appointment  vest  in  the  new 
assignee,  either  alone  or  jointly  with  the  existing  assignees,  as 
the  case  may  require,  without  any  deed  of  assignment  for  ibat 
purpose. 
Heal  es-        By  s.  36,  where  any  person  shall  have  been  adjudged  a 
■S!^^*^  bankrupt,  all  such  present  and  future  real  estate  of  such  bank- 
^^^^}     nipt,  whether  in  the  United  Kingdom  of  Great  Britain  and 
j^^'     Ireland,  or  in  any  of  the  dominions,  plantations,  or  colonies 
belongmg  to  his  Majesty,  as  by  the  said  recited  act  is  directed 
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to  be  conveyed  by  the  commiasioiieTs  to  the  assignees^  shall 
rest  m  such  bankrupt's  assignee  or  assignees  for  the  time 
being,  by  virtue  of  his  or  tbeAx  appointment  without  any 
deed  of  oonyeyance  for  that  purpose;  and  as  often  as  any 
such  assignee  or  assignees  shall  die,  or  be  lawfully  removed 
or  dbplaced,  and  a  new  assignee  or  assignees  shall  be  duly 
appointed,  such  of  the  aforesaid  real  estate  as  shall  remain 
unsold  or  unconveyed  shall  by  virtue  of  such  appointment 
vest  in  the  new  assignee  or  assignees,  either  alone  or  jointly 
with  the  existing  assignees,  as  the  case  may  require,  without 
any  conveyance  for  that  purpose. 

By  the  foregoing  provisions  not  only  estates  in  possession, 
but  also  estates  in  remainder  and  feversion  pass  to  the  asdg- 
nees;  a  term  for  years  is  also  included;  but  the  assignees  may 
take  possession  of  it  or  not,  according  as  they  deem  it  advan- 
tageous. *But  if  they  do  no  act  to  manifest  their  acceptance  *244 
of  it,  the  effect  of  the  assignment  is  suspended,  and  the  term 
is  vested  in  the  bankrupt  until  they  make  their  election.* 
Formerly  the  bankrupt  possessed  of  a  term  of  years  was  liable 
to  be  sued  by  the  lessor  for  non-payment  of  rent  during  the 
term,  whether  the  assignees  took  possession  or  not. 

But  by  6  Geo.  IV,  c.  16,  s.  75,  any  bankrupt  entitled  to  any  Bankrapts 
lease  or  agreement  for  a  leaae,  if  the  assignees  accept  the  same  f**^**^^ 
shall  not  be  liable  to  pay  any  rent  accruing  after  the  date  of  J^hennot * 
the  commission,  or  to  be  sued  in  respect  of  any  subsequent  nMe  for 
non-observance  or  non-performance  of  the  conditions,  cove-  reDts  or 
nants,  or  agreements  therein  contained;  and  if  the  assignees  corenants. 
decline  the  same,  shall  not  be  liable  as  aforesaid,  in  case  he 
deliver  up  such  lease  or  agreement  to  the  lessor  or  such  person 
agreeing  to  grant  a  lease  within  fourteen  days  after  he  shall 
Imve  had  notice  that  the  assignees  shall  have  declined  as  afore- 
said; and  if  the  assignees  shall  not  (upon  being  thereto  re- 
quired) elect  whether  they  will  accept  or  decline  such  lease  or 
agreement  for  a  lease,  the  lessor  or  person  so  agreeing  as  afore-  ' 
said,  or  any  person  entitled  under  such  lessor  or  person  so 
agreeing  shall  be  entitled  to  apply  by  petition  to  the  Lord 
Chancellor,  who  may  order  them  so  to  elect  and  to  deliver  up 
such  lease  or  agreement,  in  case  they  shall  decline  the  same,  . 
and  the  possession  of  the  premises,  or  may  make  such  other 
order  therein  as  he  shall  think  fit 

2.-^Properiy  in  ihfS  possession^  order^  and  disposiiion  o/'Cfoodsra 
the  banlerupiJ]   By  tlie  6  Greo.  IV,  c.  16,  s.  72,  if  any  bank-  *he  pos- 
rupt,  at  the  time  he  becomes  bankrupt,  shall,  by  the  consent  ^^^^^^ 
and  permission  of  the  true  pwner  thereof,  have  in  his  posses-  ^ispMi. 
sion,  order,  or  disposition  any  goods  or  chattels,^  whereof  he  tion  of  the 

*  Copeland  «•  SteTens,  i  B.  &  A.  593. 

^  «^  Oood»  and  chatteU*^  means  all  personal  property,  the  title  to  which  is  eTidenced 
by  possession.  Per  Best,  J.,  ia  Hon^lswer  o.  Proad,  2  B.  &  A.  335.  Bills  of  ex- 
change are  within  the  statate.    Homblower  v.  Proiid,.2  B.  &  A«  327.    So  are  ckoses 
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bankraptf  vras  reputed  owner,  or  whereof  he  had  taken  upon  him  the 
y*y  *>^  sale,  alteration,  or  disposition  as  owner,  the  commissioners  shall 
of'^vl^  have  power  to  sell  and  dispose  of  the  same  for  the  benefit  of 
commia-  ^®  creditors  under  the  commission:  provided  that  nothing 
sionera.  herein  contained  shall  invalidate  or  affect  any  transfer  or 
Proviso  assignment  of  any  ship  or  vessel,  or  any  share  thereof,  made 
for  assip-  ^^  ^  security  for  any  debt  or  debts,  either  by  way  of  mort- 
msels  S^S^  ^^  assignment  duly  registered  according  to  the  pro- 
under  4  visions  of  an  act  of  parliament  made  in  the  fourth  year  of 
Geo.  IV.  his  present  majesty,  intituled,  an  act  for  the  registering  of 
®'  ^1*        vessels. 

The  object  of  this  enactment  was  to  prevent  a  trader's 
obtaining  false  and  delusive  credit  by  the  possession  of  the 
*246  *gOQds  of  another;  and  if  by  having  such  possession,  the 
trader  gain  false  credit,  the  goods  are  to  be  distributed  under 
this  act  to  those  who  may  be  supposed  to  have  given  him 
credit*  ^Questions  arising  from  this  clause  have  more  of 
fact  than  of  law  in  them.  The  sort  of  possession,  disposition 
&c.,  are  facts  toi  be  proved,  and  for  the  consideration  of 
the  jury.'***  "When  once  it  is  ascertained  whether  the 
bankrupt  was  the  reputed  owner  or  not,  there  would  be 
very  little  difficulty  in  deciding.  From  that  reputed  owner- 
ship  fiilse  credit   arises;   from  that  fiilse  credit  arises  the 

in  fiction.  Ryall  v.  Rolle,  1  Wils.  260.  1  Atk.  165.  1  Ves.  348.  In  this  case  it* 
was  held  that » mortgage  of  a  moiety  in  a  brewhouee,  goods  and  chattels,  and  debts 
in  trade,  was  fraisdalent  as  against  cnreditors,  if  the  {foods,  Ice.,  were  not  delivered  into 
the  possession  of  the  mortgagee.  Debts  are  withm  diis  provision.  Id,  Ex  parte 
Bnrton,  1  GWnn  &  J.  207.  So  are  shares  in  a  public  company;  Nelson  v,  London 
Ass.  Co.,  2  8.  &  S.  292;  and  in  a  newspaper.  jLongman  v.  liipp,  2  N.  R.  67.  I 
remember  a  case  before  Lord  Mansfield,  in  which  the  advantage  or  a  newswalk  was 
held  to  be  assets  upon  a  plea  of  pUtne  administrami^  and  I  dare  say  that  snch  an  inte- 
rest has  often  been  sola  under  oommission  of  bankrupt.  Per  Mansfield,  C.  J.,  tU 
Government  stock  is  within  the  statute.  Ex  parte  Richardson,  Buck.  480.  Brown 
9,  Bellairs,  5  Madd.  53.  So  are  policies  of  insurance.  Falkner  v.  Case,  1  Br.  C.  C. 
195.  Smith  v.  Smith,  2  C  &  M.  231.  And  utensils  of  trade;  Lingard  v,  Messiter, 
1  B.  &  C.  308;  (8  Eng.  C.  L.  83;)  unless  they  are  let  where  it  is  the  usage  to  let 
them.  Horn  v.  Baker,  9  East,  215.  Storer  v.  Hunter,  3  B.  &  0.  368.  (10  Eng.  C. 
L.  115.)  Goombes  v.  Beaumont,  5  B.  &  Ad.  72,  (27  Eng.  C.  L.  38,)  poet.  256. 
**For  that  usage  rebuts  the  presumption  of  a  reputed  ownersnip  aiisinff  from  the  pos- 
session of  the  article.*'  Per  Parke,  J.,  id,  76.  But  things  savoring  of  the  realty  and 
fixed  to  the  freehold,  are  not  within  the  meting  of  the  statute.  Id.  "  Property  afSxed 
to  the  freehold  is  not  within  the  intent  of  the  statute,  because  the  possession  of  such 
proper^  does  not  create  a  visible  ownership  in  the  bankrupt  so  as  to  procure  him 
crpdit.*^  Per  LitUedale,  J.,  id.  77.  In  ex  parU  Austin,  1  Dea.  &  ChitL  207,  Sir 
George  Rose  said  that  where  fixtures  are  capable  of  removal  by  an  outgoing  tenant 
without  injury  to  the  freehold,  they  are  in  the  order  and  ditpontion  of  such  tenant 
within  the  bankrupt  law;  but  the  contrary  has  been  decided  in  Boydell  «.  Michael,  1 
C.  M.  &  R.  179.    Shares  in  the  VauxhaJi  bridge  company,  who  are  seised  of  a  real 

rtate,  have  been  held  not  to  be  ffoods  and  chattels.  Ex  parte  Yauxhall  Bridge  Co., 
Glyn.  &  J.  101.  But  where  the  shares  of  a  canal  company  were  by  act  of  parlia- 
ment declared  to  be  personal  property  and  transmissible  as  such,  it  was  held  &at  they 
were  goods  and  chattels  within  the  meaning  of  the  totnte.  Ex  parte  Lancaster  Canal 
Go.,  1  Dea.  &  Chitt.  411. 

*  Per  Grose,  J.,  in  Gordon  v.  the  East  India  Co.,  7  T.  R.  936.     ' 
•  ^  Pet  Boiler,  J.,  in  Walker  v.  Bnmell,  Doug.  390. 
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fluschief:  and  to  that  mischief  the  remedy  of  the  statute 
applies.*'* 

In  actions  brought  by  asrign^es  of  a  bankrupt  to  re- 
cover property  possessed  by  a  bankrupt  as  reputed  owner; 
it  lies  upon  them  to  show  in  the  first  instance  that  the 
bankrupt  was  the  reputed  owner  at  the  time  of  his  act  of 
bankruptcy.** 

^  There  are  two  classes  of  cases  where  property  demised 
to  the  bankrupt  has  been  held  to  pass  to  his  asagnees;  the 
first  is  where  the  bankrupt  has  been  once  the  owner,  the 
other  where  he  has  not.  The  evidence  required  to  establish 
reputed  ownership  in  each  of  these  cases  is  dififerent.  In  the 
former  case,  when  it  is  once  proved  that  the  bankrupt  has 
been  the  owner,  and  has  continued  in  possession  until  the 
time  of  the  act  of  bankruptcy,  the  presumption  is,  that  he  then 
continued  in  possession  in  the  character  of  owner,  and  there- 
fore proof  of  those  facts  is  primd  facie  evidence  that  he  is  both 
reputed  owner  and  real  owner.  In  the  latter  case  the  mere 
possession  of  the  things  demised  may  not,  of  itself,  be  suffi- 
cient to  show  that  the  bankrupt  was  the  reputed  owner  of 
them;  and  it  may  then  be  necessary  for  the  assignees  to  *247 
estabtirii  that  &ct  by  other  circumstances.*'* 

A  few  instances  will  serve  to  illustrate  the  positions  here  laid 
down: — 

Trover  for  machinery  by  the  assignees  df  a  bankrupt,  the  Goods 
plaintiffs  proved  at   the  trial  that  the   bankrupt  was  origi-  seised  in 
nally  possessed  of  the  machinery  in  question,  and  continued  ®*?2f  *"*. 
to  use  it  in  his  business  down  to  the  time  of  the  act  of  bank-  ^  ^  ^' 
ruptcy.    The  defendant's  evidence  was  that,  long  before^the  main  in 
bankruptcy,  the  goods  had  been  seized  in  execution  at  the  the  pos- 
suit  of  a  creditor,  and  conveyed  by  biU  of  sale  to  the  ere-  ^'^^^^^^^^^ 
ditor,  who  afterwards  demised  them  at  an  annual  rent  to  *®''' 

the  bankrupt  Soon  after  the  bill  of  sale  was  executed,  the 
creditor's  initials  were  marked  on  the  goods.  Held,  that  this 
was  no  evidence  of  the  notoriety  of  the  change  of  property, 
and  consequently  that  there  was  no  evidence  to  go  to  the  jury 
that  the  bankrupt  had  ever  ceased  to  be  the  reputed  owner. 
"  The  question  of  reputed  ownership,"  said  Mr.  Justice  Bay- 
l^y^  ^  generally  speaking,  is  a  question  of  fact  for  the  jury; 
but  when  once  it  is  proved  in  an  action  brought  by  the  assig- 
nees of  the  bankrupt  that  the  latter,  who  was  the  former  owner 
of  the  goods  continued  in  possession  of  them  till  the  time  of 
his  act  of  bankruptcy,  it  must  be  taken  that  he  continued  in 
possession  as  owner  until  that  time,  unless  it  be  shown  by 

^  Per  Evre,  C.  J.,  who  recognised  the  ahore  iiduM  oi  Bailer,  J.,  in  Lingham  v. 
Bim,  I  Bos.  &;  Pal.  89. 

^  It  may  be  here  obsenred  that  the  statute  does  not  apply  to  property  which,  comes 
in  the  poeseasion  of  the  bankrapt  after  the  act  of  bankruptcy.    Lyon  v.  Weldon,  %  • 
Binff.  334.    (9  Eog.  C.  L.  434.) 

«  Per  Bayley,  J.,  in  Lingard  «.  Meaaiter,  1  B.  &  C.  319.    (8  Eng.  C.  L.  85.) 
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the  dafendant  not  only  that  tbere  ivas  a  change  of  o^ 

but  that  the  change  of  ownership  had  become  notorious  to  the 

world.^'* 

On  the  same  principle,  where  a  plaintiff  levied  execution  on 
the  goods  of  a  trader,  but  desired  the  officer  to  leave  a  man  in 
possession  with  the  warrant  and  not  to  sell,  the  trader  was 
allowed  to  carry  on  his  trade  as  usual,  and  in  five  months 
afterwards  became  a  bankrupt;  held,  that  notwithstanding  the 
execution  and  possession  of  the  offiqer,  the  goods  passed  to  the 
assignees.** 
*248        "^Where  «f.,  a  trader  and  an  officer  in  the  East  India  ser- 
Assign-     vice,  assigned  his  privilege  of  shipping  goods  from  the  East 
ment  of     Indies  to  England  to' J?.,  for  a  valuable  consideration;  and  in 
Pp^l^fif*   order  to  evade  the  by-laws  of  the  company,  which  prohibit 
pIqI  ^^     such  assignment,  the  goods  were  shipped,  entered,  and  sold 
goods.       by  the  company  in  t/f.'s  name,  and  the  proceeds  carried  to  his 
account,  but  before  «^.  received  these  proceeds  from  the  com- 
pany, he  became  a  bankrupt;  held,  that  the  assignees  might 
'  recover  the  amount  from  the  company  in  an  action  for  money 

had  and  received;  for  the  bankrupt  had  the  order  and  dispo- 
sition as  well  as  the  possession  of  it  within  the  meaning  of  the 
statute,®    So  where  the  furniture  of  a  coffee4xouse  had  beea 
taken  in  execution,  and  a  bill  of  sale  thereof  made  out  to  the 
creditor,  who  let  them  to  the  keeper  of.  the  coffee-house  at  a 
yearly  rent  for  four  years,  who  continued  in  possession  until 
Assign-     he  became  a  bankrupt^    So  where  a  trader  who  was  the 
mentof  in-  printer  and  publisher  of  a  newspaper,  assigned  his  interest  in 
^^'^^  ^'^  ^  it  to  a  creditor,  but  by  agreement  between  them  continued  to 
paper.       P^^^^  ^^^  publish  as  before,  and  no  affidavit  of  a  change  in  in- 
terest was  delivered  at  the  stamp  office;  held,  that  the  trader 
having  become  a  bankrupt,  the  interest   in  the  newspaper 
Where  the  passed  to  his  assignees.*^    So  where  the  landlord  distrained 
landlord    for  arrears  of  rent  and  took  tlie  goods  on  appraisement,  and 
^^d?*ft^'  left  them  on  the  premises  for  the  use  of  the  bankrupt's  wife, 
Sbe  goods  ^^  bankrupt  being  in  prison,  and  after  an  act  of  bankruptcy, 
on  the  pre- again  distrained  for  some  arrears  of  rent;  held,  tlmt  the 
miaes.       second  distress  was  void,  and  that  the  goods  passed  to  the 

assignees.^ 
Sale  of  a  Where  •/$.,  a  dyer,  having  purchased  a  plant  of  £.,  resold  it 
plant,  and  to  him,  and  B,  never  took  actual  possession,  but  demised  it  to 
conttnu-  ^^  f^y  three  years;  V?.  having  become  a  bankrupt  while  the 
Mseion.^^  plant  was  thus  in  his  possession;  held,  that  it  passed  to  his 
assignees.^    Where  «f .,  who  kept  a  public  house,  asserted  that 

-Id. 

^Toa8sa]ntv.Hanop,  Holt,  838.  (3  Eng.  C.  L.  199.)  Jackson  v.  Irnne,  9  Campb- 
48. 
« Gordon  v.  the  East  India  Co.,  7  T.  R.  998. 

'  Lingham  «.  Biggs,  1  B.  &;  P.  89.  •  Longman  «.  Tripp,  9  N.  R.  67. 

'ExparU  ShutUeworth,  1  Dea.  &  Ch.  993. 
■  Biyson  «.  Wylie,  1  B.  4(  P.  83,  ••  1. 
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she  was  married  to  B^  and  entered  his  name  at  the  exeise 
^office,  with  a  note  in  the  margin  <<  married/'  and  B.  afterwards  *M9 
bad  the  license  and  continued  in  possession  of  the  house  and 
goods  until  he  became  bankrupt;  held  that  •S.  could  not  claim 
the  goods  as  her  own  on  the  ground  that  she  was  not  married 
to  J9.,  after  haying  asserted  that  she  was  married  to  him.* 

Where  goods  bought  and  paid  for  are  allowed  to  remain  Goods 
with. the  vendor  until  his  bankruptcy,  undistinguished  from  the  ^^^^^^ 
remainder  of  his  stock,  they  will  pass  to  his  assignees;  there-  ^^^^ 
fore,  if  a  person  bu3nng  wine  of  a  merchant,  permits  it  to  re-  vendor. 
main  in  his  cellar,  though  for  the  purpose  of  ripening,  and  the 
merchant  becomes  a  bankrupt,  the  assignees  are  entitled  to  the 
wine.^  Goods  in  a  bonded  warehouse  were  sold  by  the  owner, 
who  receiyed  payment,  and  afterwards  became  a  bankrupt  be- 
fore the  goods  were  removed;  held,  that  though  the  buyer's 
initiab  had  been  marked  upon  them,  they  pa^ied  to  the  as- 
signees.* 

But  where  wine  sold  by  the  bankrupt,  was  bottled  and  de-f  Goods 
posited  in  the  bankrupt's  cellsur,  and  set  apart  in  a  particular  ^!^^^^L 
bin  marked  with  the  purchaser's  seal,  and  entered  in  the  bank-  ^^j^^. 
rupt's  books  as  the  property  of  the  purchaser;  held,  that  they  ^^ 
were  not  in  the  order  and  disposition  of  the  bankrupt,  within 
the  meaning  of  the  statute.' 

Where  a  person  purchased  hops  of  a  hop<merchant,  and  al- 
lowed them  to  remain  in  his  warehouse  for  resale,  at  a  rent, 
undistingui^ed  from  his  stock,  it  being  the  custom  of  the 
trade  to  do  so;  held,  that  the  merchant  having  become  bank- 
nipt,  the  hops  passed  to  his  assignees.^  Where  a  lessee  pur- 
chased fixed  and  moveable  implements,  &c.,  and  agreed  to 
give  them  up  to  the  lessor  at  the  determination  of  the  term,  at 
a  valuation;  he  afterwards  assigned  them  to  a  creditor  in  trust, 
in  case  of  de&ult  in  the  lessee  to  pay  certain  instalments,  to  sell 
the  same,  and  reassign  the  residue  after  satisfying  himself  out 
of  the  proceeds.  The  lessee  made  default  and  afterwards 
became  bankrupt,  after  which,  and  during  the  terra,  the  credi- 
tor entered;  held,  that  the  ^moveables  passed  to  the  assignees,  *250 
as  the  creditor  did  not  act  pursuant  to  the  mortgage  deed' 
Where  t^f.,  a  brewer,  being  in  partnership  with  J?.,  mortgaged  Mortgagor 
a  moiety  of  the  stock  in  trade,  debts,  &c.,  to  C.  in  trust  for  J7.,  of  stock  ia 
but  continued  in  possession  and  acted  as  jB.'s  partner  until  he,  ^^^^  ^^^ 

*  Mace  V.  Cadell,  Cowp.  333. 

^  Taantf  «.  Bamett,  Peake,  ildd.  Gas.  98. 

«  Knowiea  v.  Horsfall,  5  B.  &  A.  134.  (7  Eng*  C.  L.  46.)  See  Jonee  «.  Dwyer, 
15  East,  SI. 

*  Ex  parte  Marrable,  1  Glyn.  9c  J.  402.  •  Thackwaite  v.  Cock,  3  Taimt*  487. 

'  Clark  V.  Crowashaw,  3  B.  d&  Ad.  804.  (23  Eng.  C.  L.  190.)  But  where  J.  sold 
a  house  and  furniture  to  j9.  at  a  certain  8um«  and  it  waa  agreed  that  A,  ahould  be  al- 
lowed to  continue  in  the  posaeasion  of  the  houae  and  fumituie  for  three  months  after- 
wards, which  agreement  waa  notoriouM  in  the  neighborhood;  held,  that  A,  having  be- 
come bankrupt  within  the  three  months,  the  furniture  did  not  paas  to  his  assignees,  for 
he  was  not  the  rqnste^  owner.    Mailer  v»  Moss,  1  M.  &  S.  335. 
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tinuing  in  wf.  became  a  bankrupt;  held,  that  ^.^  having  continued  in  pos- 
posses-  session  after  the  mortgage  as  visible  partner,  had  the  order  and 
"^"!'         disposition  of  the  chattels,  and  was  one  of  the  reputed  owners 

as  much  as  B,*^ 
Partner-        But  the  goods  of  a  partnership  in  the  possession  of  one  of 
ship  goods  the  partners, 'who  alone  conducts  the  business,  will  not  becon- 
session^  sidered  to  be  in  his  sole  possession,  order,  or  disposition,  so  as 
one  of  the  t<>  P^^^  the  whole  property  in  them  to  the  assigriees  upon  his 
partners,    bankruptcy,  even  though  the  others  be  secret  partners.    The 
bankrupt   having   such  a  qualified  property  in  the  secret 
partners'  share  as  to  destroy  the  essential  requisites  of  a 
true  and  independent  ownership  on  the  one  hand,  and  of  a 
fraudulent  and  reputed  ownership  on  the  other.**  Where,  how- 
ever, after  the  dissolution  of  partnership  by  effluxion  of  time, 
the  partnerdiip  effects  remained  in  the  order  and  disposition  of 
•4.  one  of  the  partners,  who  alone  had  conducted  the  business, 
{B.  the  other,  being  a  dormant  partner,)  and  after  having  thus 
continued  the  trade  for  two  years  ^.  became  a  bankrupt;  held, 
that  J9.'s  share  of  the  partnership's  effects,  and  of  the  debts  due 
on  the  partnership  account  at  the  time  of  the  dissolution, 
.    passed  to  «^.'s  assignees  as  being  in  the  order  and  disposition 
of./f.« 
*251        "The  presumption  arising  from  property  which  was  original- 
ly the  bankrupt's  continuing  apparently  in  his  possession  at 
the  time  of  the  bankruptcy,  may  in  some  cases  be  rebutted  by 
showing  that  there  was  such  a  transfer  of  possession  by  the 
bankrupt  as  the  nature  of  the  case  would  admit  of,  or  such  as 
is  considered  sufficient  according  to  the  usage  of  trade. 
A  symbo-      Thus,  where  a  trader  having  contracted  with  a  canal  com- 
lical  deli-  pany  to  build  locks  and  bridges  on  the  canal,  purchased  tim- 
^^^,  ®C      ber  and  other  materials  for  the  purpose,  which  were  laid  on 
efficient    ^^^  company's  premises  on  the  banks  of  the  canal,  and  on  the 
transfer,     company's  advancing  money  to  him  they  took  a  bill  of  sale  of 
these  goods,  and  a  symbolical  delivery  of  them  by  a  halfpenny; 
afterwards  the  company  seized  the  goods  under  an  execution, 
and  the  trader  became  a  bankrupt;  held,  that  his  assignees 
were  not  entitled  to  these  goods,  as  the  best  delivery  was  given 
that  the  nature  of  the  goods  would  admit  of,  they  being  before 
Bill  of      on  the  company's  premises.*    So,  if  a  trader  sell  a  cai^o  of 
lading.      goods  at  sea,  a  delivery  of  the  bill  of  lading  will  be  deemed  a 
'        sufficient  transfer,  being  the  only  delivery  which  the  nature  of 
'    the  case  will  admit  of.*    Where  property  is  assignable  by  the 

^  Ryal  V.  Rowle,  1  WUs.  260.    1  Ves.  348-373. 

^  ColdweU«  V.  Gregory,  I  Price,  119.  3  Rose,  149.  See  ex  parte  Wilson,  Bnck. 
48.  Tliis  case  seems  to  have  been  overruled  by  the  two  following  decisions:  **l 
could  not  have  signed  the  certificate  iu  re  Gilpin,  (infroj)  unless  I  had  satisfied  my- 
self that  the  decision  in  Coldwell  o.  Gregory,  cannot  be  supported  '*  Per  Best,  J., 
in  Smith  v.  Watson,  3  6.  &  C.  403-13.  (9  Eng.  C.  L.  137.)  Ex  parte  Dyster,  3 
Rose,  256. 

« Ex  parte  Enderby,  in  re  Gilpin,  2  B.  &  C.  389.    (9  Eng.  C.  L.  122.) 

*  Manton  «.  Moore,  7  T.  R.  67. 

•  Brown  v.  Heathcote,  1  Atk.  100.    See  also  Atkinson  v.  Maliog,  2  T.  R.  462. 
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transfer  of  tickets,  delivery  orders,  or  warrants,  the  possessor  Deliyeiy 
of  such  tickets  or  warrants  is  the  reputed  owner,  although  o'd®'* 
there  be  no  actual  transfer  of  the  ffopds.*    If  such  goods,  how- 
ever^  continue  in  the  possession  of  the  vendor,  he  has  a  lien  on 
them  for  the  price,  for  as  between  the  vendor  and  the  vendee, 
the  deUvery  order  does  not  operate  as  a  complete  transfer.** 

3. — Goods  o/ other  persons  in  possession  with  the  consent  Poeses- 
of  the  true  owner,}    Where  a  carriage  had  been  built  to  the  ^^  ^*- 
order  of  a  customer  and  paid  for  by  him,  but  was  left  at  the  ^"^^^  ^ 
maker's  for  some  addition  to  be  made  to  it;  before  the  required  ^^  ^^^ 
in^provements  had  been  made,  the  customer  frequently  sent  owner 
for  it,  and  *the  maker  promised  to  send  it.  At  length  the  custom-  g}reB  no 
er,  being  dissatisfied  with  it,  ordered  it  to  be  sold,  and  it  remained  ^^  ^ 
exposed  for  sale  in  the  maker's  shop  when  he  became  a  bank-  gj^^, 
rupt;  held,  that  his  assignees  were  not  entitled  to  it  as  it  was    «^2* 
not  in  the  order  or  disposition  of  the  bankrupt  with  the  consent 
of  the  true  owner.*    So  where  three  pipes  of  wine,  the  proper- 
ty of  •/?.,  had  been  deposited  in  the  cellars  of  A,  and  remained 
in  his  possession  as  the  reputed  owner  thereof  with  the  consent 
ofji,  until  the  day  before  j0.'s  bankruptcy,  when  ^^.'s  agent, 
apprehensive  of  BJs  insolvency,  demanded  the  wine  to  be  de-i 
livered  up  to  him,  upon  which  B,  said.  It  was  an  unfortunate 
afiair,  he  feared  it  would  go  to  a  bankruptcy,  and  that  he  did 
not  know  how  he  could  act  without  consulting  his  attorney, 
but  that  to  give  up  the  wine  would  be  showing  an  undue  pre- 
ference.   The  wine  was  not  given  up,  and  on  the  following 
day  B.  committed  an  act  of  bankruptcy.     Held,  that  the  wine 
was  not  in  his  possession  with  the  consent  of  the  true  owner, 
and  consequently  that  it  did  not  pass  to  his  assignees.^    So 
where  a  foreign  merchant  employed  an  agent  in  England  to 
sell  wines  for  him  on  commission,  but  the  agent  sold  the  wines 
in  his  own  name.    The  merchant  having  closed  accounts  with  ' 
the  agent,  demanded  the  wines  to  be  delivered  up,  but  before 
that  was  done  the  agent  became  a  bankrupt,  while  some  of 
the  wines  were  in  the  dock  in  his  own  name.  Held,  that  those  , 

wines  did  not  pass  to  his  assignees.® 

Where  the  mortgagor  of  collieries  and  machinery  retained  The  mort- 
possession  with  the  permission  of  the  mortgagee,  and  underlet  (W^  ^ 
them  to  a  third  person,  who  took  possession  and  became  a  J^1^|!J«^^ 
bankrupt;  held,  that  they  were  not  in  the  possession  of  the 

Lempriere  «.'  Pasley,  id,  4tS6.    Richardson  v,  Campbell,  5  B.  &  A.  196;  (7  Eng.  C. 
L.  66;)  and  seyeral  other  cases  establishing  the  same  principle  in  Arch.  B.  L.  183. 

*  See  Tucker  «.  Rudton,  S  C.  &  P.  86.  (12  Eng.  C.  L.  38.)  .  Lacas  v.  Dorien,  1 
Moore,  S9.  (3  Eng.  G.  L.  105.)  Ridout  v.  Lloyd,  Mon.  103.  Greening  v.  Clarke, 
4  B.  &  C.  316.    (10  Eng.  C.  L.  341.) 

^  Townley  tf.  Crump,  6  N«  &  M.  606.  1  H.  &;  W.  564.  Miles  v.  Gorton,  2  C.  &; 
M.  504.    4  Tyr.  395. 

*  Camithers  v.  Payne,  5  Blng.  270.    (US  Eng.  C.  L.  447.) 

*  Smith  r.  Topning,  5  B.  &  Ad.  674.    (27  Eng.  C.  L.  152.)    2  N.  &  M.  421. 

*  Ex  parte  Moldant,  3  Dea*  &  C.  351. 
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mortgaged  banknipt  with  the  pennission  and  consent  of  the  true  owners 
property,    for  the  mortgagee  was  the  true  owner  within  the  meaning  of 
the  statute,  and  the  legal  right  was  vested  in  him.*    So  where 
stock,  which  was  mortgag^,  was  transferred  by  the  Account- 
ant-General (in  whose  name  it  stood)  into  the  name  of  the 
*j253    mortgagor,  ^without  the  consent  of  the  mortgagee ;  held,  that  it 
did  not  pass  to  the  assignees  of  the  mortgagor,  it  not  being  in 
his  possession  with  the  consent  of  the  true  owner.* 
A  trustee       Where  a  woman  before  her  marriage,  with  the  consent  of 
is  the        her  intended  husband,  conveyed  all  her  stock  in  trade  and  fur- 
"*"*®„    -  niture  to  trustees,  to  enable  her  to  carry  on  her  business  sepa- 
trasTpro^  rately,  it  was  held,  the  husband  not  having  meddled  with 
perty.        them,  and  there  being  no  fraud,  that  such  effects  (though  fluc- 
tuating) were  not  liable  to  his  debts  on  his  becoming  bank- 
rupt, on  the  ground  that  the  husband  had  not  the  order  and 
disposition  of  the  property  with  the  consent  of  the  real  owner, 
for  the  trustee  was  the  real  owner,  and  he  gave  no  consent  for 
such  purpose.® 
Wliaifiii-       Where  the  owner  of  deals  sent  them  to  a  wharf  for  sale,  and 
ger.         ^  sent  his  servant  to  sell  them  as  he  could  get  customers,  held 
that  the  deals  did  not  pass  to  the  assignees  of  the  wharfuiger.^ 
Coach-      So  where  an  innkeeper  borrowed  an  old  chaise  from  a  coach- 
mi^er.      maker,  and  used  it  in  his  trade  while  he.  had  a  new  one  mak- 
Ahortelet  ing;  held,  that  it  did  not  pass.®   fV.j  a  horse  contractor,  lets  out 
on  hue.     a  cart-horse  on  hire  to  J^.  and  Co.,  who  have  it  in  their  pos- 
session more  than  twelve  months  and  then  become  bankrupt; 
held,  that  it  does  not  pass  to  their  assignees  as  being  in  their 
Hnsband   reputed  ownership.'    Furniture  settled  to  the  separate  use  of 
^and  wife,  a  wife,  the  possession  being  consistent  with  the  settlement,  is 

not  in  the  reputed  ownership  of  the  husband.tf 

Posses-         Where  the  trustee  of  an  infant  sold  the  lease  of  a  brewhouse 

sion  with  and  the  plant,  and  let  the  purchaser  into  possession  before  pay- 

^®  ^^^  ment,  who  afterwards  became  bankrupt;  held,  that  he  was  in 

fem  OTrn-^  possession  with  the  permission  of  the  true  owner,  for  the  legal 

0j.         '  estate  was  vested  in  the  trustee.*    Where  skins  were  sent  to  a 

tan-yard  to  be  dressed,  and  were  sent  with  an  account  as  a  sale 

*d54    to  the  tanner,  and  he  was  accustomed  to  return  *them  when 

dressed  with  an  account  as  a  sale  to  the  customer;  the  tanner 

having  become  bankrupt  while  part  of  the  skins  were  mixed 

with  his  own;  held,  that  they  passed  to  his  assignees.^   Where 

an  hotel-keeper  took  a  house  on  lease  and  hired  the  furniture 

*  Fraser  v.  Swansea  Canal  Co.,  1  Ad.  &  Ell.  354.    (38  Eng.  C.  L.  105.)    3  N.  & 
M.  391. 

^  Ex  parte  Ri6hardson,  Buck.  480.    See  Darby  v  Smith,  8  *r.  R.  89. 
c  Jannan  v.  WooUoton,  3  T.  R.  618;  recogmsed  by  Bayley,  J.,  in  Shaftesbury  «. 
RosseU,  1  B.  &  C.  673.    (8  Eng.  C.  L.  178.) 
'  Boddy  V.  Esdaile,  1  C.  &  P.  62.    (11  Engf.  C.  L.  314.) 

•  Newport  v.  HoUings,  3  C.  &  P.  223.    (14  Eng.  C.  L.  279.) 
'Ex parte  Wiggins,  2  Dea.  &  Ch.  269. 

>  Ex  parte  Massey,  2  Mont  &  Ayr.  173.    4  Dea.  &.  Ch.  405. 

1"  Ex  parte  Dale,  Back.  265.  *  Ex  parte  Batten,  3  Dea.  &  €%•  328. 
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at  a  lent,  and  covenanted  that  the  lease  diould  be  void,  and 
that  the  landlMd  shook!  resume  possession  of  the  fumitore  on 
the  lessee's  committing  an  act  of  bankruptcy;  the  jury  having 
found  that  he  was  ^  reputed  owner  of  the  furniture,  the 
conrt  held,  that  the  private  contract  between  him  and  his  land- 
lord did  not  prevent  it  vesting  in  his  asagnees.* 

Where  goods  were  in  the  hands  of  a  retail  dealer  at  the  time  Sale  or  le* 
of  his  bankruptcy  on  sale  or  return;  held,  that  they  passed  to  tum. 
his  assignees,  for  he  was  to  ^  sell  them,  not  as  a  factor,  but  as 
a  principal;''  and  they  appeared  to  the  world  as  his  property.** 
But  where  goods  were  sent  to  a  trader  on  sale  or  return,  with 
a  letter  requesting  him  to  return  such  of  them  as  he  did  not 
approve  of  as  soon  as  possible,  and  the  day  after  they  had  ar- 
rived he  committed  an  act  of  bankruptcy;  held,  that  they  did 
not  pass  to  his  assignees,  as  he  should  have  been  allowed  a 
reasonable  time  to  have  selected  such  goods  as  he  was  disposed 
to  retain.*  And  where  goods  are  delivered  to  a  bankrupt  to 
sell  in  the  name  of  another,  his  selling  them  in  his  own  name 
does  not  place  them  in  his  reputed  ownership.** 

A  coal  merchant  at  the  time  of  his  bankruptcy  had  in  his  Hired 
possession  barges  which  bore  bis  own  name  and  number,  and  bvgw. 
were  registered  in  his  name  under  the  Waterman's  act  These 
barges  he  hired  of  the  defendant.    It  being  the  custom  for  coal 
merchants  to  hire  barges  and  to  paint  on  them  the  name  of  the 
hirer;  upon  a  question  whether  the  barges  passed  to  the  coal 
merdiant's  assignees  under  his  bankruptcy;  held,  that  it  was 
properly  left  to  the  jury  to  find  whether  the  custom  was  gene-  Known 
rally  notorious  in  the  coal  trade;  and  that  it  was  not  necessary  cofltom. 
to  direct  them  to  inquire  whether  the  custom  was  notorious  to    *255 
the  world  at  large.* 

4. — Fixtures  and  utensils.']  Jl,  and  B.  were  partners  in  a  Possee- 
disdllery  and  used  in  common  in  the  trade,  the  stills,  vats  and  si<">  of 
utensils  necessary  for  carrying  it  on,  which  were  the  property  "^^^i 
of  A.    On  a  dissolution  of  partnership,  it  was  agreed  that  ^.  Carries  the 
should  retire,  and  that  B.  and  one  C.  should  carry  on  the  busi-  leputed 
nesB  on  the  premises  paying  a  certain  annuity  to  •tf.  for  the  ownership 
use  of  the  vats,  fixtures,  utensils,  &c.    B.  and  C  continued  to  *^  ^®"  ^ 
carry  on  the  business  until  their  bankruptcy,  after  which  a  j^^^ 
question  arose  whether  the  vats  and  other  utensils  used  by  usage  in 
them  in  the  trade  and  hired  firom  ^.  had  passed  to  their  assig-  the  trade 
nees;  the  court  held,  that  theNstills  which  were  fixed  to  the  to  hire 
freehold  di^  not  pass,  but  that  the  moveable  utensils  did.  Lord  ^'jj^"* 

»  Hiekenbotham  v.  CSrorey,  3  Gar.  U  P.  493. 

^  Liveeey  v.  Hood,  9  Camp.  84. 

«  Gibson  «.  Bnj,  8  Taunt.  76.  (4  Eng.  C.  L.  23.)  I  Moore,  519;  otheiwiae,  if 
he  had  kept  them  a  long  time  without  making  a  selection.  Neate  e.  Ball,  9  Gast, 
117. 

'  ExfmU  Caiiow,  5  Mont.  &  Ayr.  39.    4  Dea.  &;  Ch.  IdO. 

•Wat0oii9.Peacbe,lBtag«N.C.387«  (37  Eng.  0.  L.  406*)    1  SeotI,  149. 
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EHenborougli,  C.  J.  observed,  ^  that  with  legaid  to  the  vats 
and  other  utensils  there  was  nothing  in  the  case  to  rebut  the 
reputed  ownership  following  the  possession  of  the  banknipts 
after  the  dissolution  of  the  old  firm;  as  between  the  parties  to 
the  contract  the  new  partners  (the  bankrupts)  could  not  sell  or 
dispose  of  the  property,  but  as  to  the  world  in  general,  they 
appeared  to  have  the  same  right  over  it  which  the  former  part- 
ners had.   Had  they  not  then  the  reputed  ownership?   If,  as  in 
some  manufactories,  where  the  engines  necessary  for  carrying 
on  the  business  are  known  to  be  let  out  to  the  several  manu- 
facturers employed  upon  them,  there  had  been  a  known  usage 
in  this  trade  for  distillers  to  rent  and  hire  vats  and  other  arti- 
cles used  by  them  for  the  purpose  of  distilling,  the  possession 
"and  use  of  such  articles  would  npt  have  carried  the  reputed 
ownership.    But  in  the  absence  of  such  usage  there  is  nothing 
stated  in  the  case  which  qualifies   the  reputed  ownership 
arisine:  out  of  the  possession  and  use  of  the  things  in  their 
trade."' 
Fixtifirea        So  where  a  trader  took  a  lease  of  a  mill  and  iron  forge,  and 
do  not       bought  the  fixed  and  moveable  implements,  &c.,  under  an 
para  to  the  agreement  that  they  should  be  delivered  up  to  the  lessor  at  a 
**%?*5?*'  *valuation  at  the  determination  of  the  term.  The  trader  having 
become  a  bankrupt,  the  court  held,  on  the  authority  of  the  pre- 
ceding case  that  the  fixtures  did  not  pass  to  the  assignees  as 
goods  and  chattels,  but  that  the  moveable  implements  did;^ 
and  on  the  same  principle,  a  steam  engine  erected  for  the  pur- 
pose of  working  a  colliery  to  be  used  by  the  lessee  of  such 
colliery  during  his  term,  but  to  be  held  as  the  property  of 
the  landlord,  has  been  held  to  pass  to 'the  assignees* of  the 
lessee.*    So  where  the  steam  engine  of  a  cotton  mill   was 
mortgaged,  and  left  in  the  possession  of  the  mortgagor  until  he 
became  a  banknipt;  held,  that  it  did  not  pass  to  his  assignees, 
though  the  principal  part  of  the  utensils  was  secured  by  bolts 
and  screws,  and  might  be  removed  without  injury  to  the  pre- 
mises, and  consequently  might  be  removed  by  the  tenant.^ 
The  pog-       Where  the  lessee  took  a  colliery,  and  all  the  engines,  nia- 
■easioii  of  chinery  and  other  implements  used  therewith  for  twenty  years 
*"P^      and  the  lease  contained  a  proviso,  that  on  the  determination  of 
which  it  is  ^^^  demise,  the  lessee  should  give  up  to  the  lessor  all  the  en- 
cttfltomary  gines,  machinery,  &c.  used  in  the  colliery.    The  lessee  entered 
to  demise,  and  the  lease  having  become  forfeited  by  non-paj^ent  of  rent 
does  not    ^^^  lessor  recovered  judgment  in  ejectment;  after  which,  but 


*  Horn  9.  Baker,  9  East,  315. 

*  Clark  V.  Crownshaw,  3  6.  &  Ad.  804,  (33  Enff.  C.  L.  190,)  anU^  350. 

«  Coombs  «.  Beamnont,  5  B.  &  Ad.  73.  (37  £ng.  C.  L.  38.)  3  N.  &  M.  335. 
*«Thi8  was  determined  in  the  case  of  Home  v.  Baker;  and  since  that  ease,  as  far  as 
my  experience  ffoes,  I  never  knew  that  any  distinction  was  made  between  such  RX" 
toras  as  would  oe  removable  between  landlord  and  tenant  and  such  as  would  not." 
Per  Parke,  J.,  id. 

*  Hubbard  v.  Bagshaw,  4  Simons,  336.  See  also  to  the  same  effect,  ex  parte  Wil- 
son, 3  Mon.  &  A.  61.  Ex  parte  Lloyd,  1  id.  494.  Ex  parte  Belcher,  3  Mon.  it  A.  160. 
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before  the  judgment  was  executed,  the  lessee  became  a  bank-  oarrj  the 
nipt.    It  appeared  thui  it  was  customary  for  landlords  to  w|M*l 
demise  the  machinery^  4'r.,  together  with  the  colliery,  and  to  ®'^«'«"P 
take  them  back  with  the  colliery  when  the  tenancy  expired; 
held,  that  the  engines,  machinery,  &c.,  did  not  pass  to  the 
assignees  of  the  bankrupt,  for  he  never  had  the  absolute  own- 
ership  of  them;  he  had  merely  a  qualified  property  in  them, 
subject  to  the  terms  of  the  lease;  consequently,  he  had  not  any 
reputed  ownership.  This  case  was  distinguishable  from  Home 
V.  Baker,  inasmuch  as  there  it  was  not  the  usage  to  demise 
utensils  which  necessarily  belonged  to  a  distillery;  whereas  in 
collieries  such  'usage  was  prevalent,  and  therefore  the  mere    *257 
possession  of  such  things  was  no  evidence  of  reputed  owner- 
dup.» 

Where  machinery  used  by  calico  printers,  which  was  fixed  MaekiDe- 
to  the  freehold,  but  which  could  be  removed  without  material  T^**^"^ 
injury  to  the  buildings,  and  was  constancy  bought  and  sold  ^[Sl^d     - 
distinctly  firom  the  freehold  in  that  part  of  the  country,  was 
together  with  the  fixtiu'es,in  the  reputed  ownership  of  a  trader 
at  the  time  of  his  bankruptcy;  and  it  appeared  that  '^the  pre- 
mises and  fixtures''  had  previously  been  mortgaged  by  him,  and 
that  the  machinery  was  not  considered  as  included  in  those 
terms;  held,  that  the  machinery  was  personal  property  and 
passed  to  the  assignees  of  the  bankrupt.^ 

Where  «^.  took  the  lease  of  a  house" and  premises  for  a  term 
of  years,  and  took  the  tenant's  fixtures  in  the  house  at  a  valua- 
tion from  the  landlord,  and  afterwards  assigned  the  term  to  B, 
by  way  of  mortgage,  expressly  including  the  fixtures,  and  sub- 
sequently became  bankrupt;  held,  that  the  fixtures  were  not 
goods  and  chattels  within  the  order  and  disposition  of  the 
bankrupt  and  did  not  pass  to  his  assignees]® 

5. — C hoses  in  action.]    Under  the  statute  1  Jac.  I,  c.  15,  s.  What 
13,  the  assignment  of  debts  due  to  the  bankrupt  was  expressly  rigbKtfae- 
provided  for,  which  provision  is  continued  in  the  63d  sec-  ^*^"JJJ^ 
tion  of  the  6  Geo.  IV,  and  sec.  72,  as  we  have  seen,  em-  Msiffnees. 
braces  choses  in  action.     Under  the  former  statutes  it  was 
decided  that  the  right  to  bring  a  real  action  passed  to  the 
assignees  as  an  hereditament.*'    So  the  right  to  recover  money 
lost  at  play  under  the  9  Ann,  c.  14.*    No  action  will  lie,  how- 
ever, by  assignees  for  a  mere  personal  tort  to  the  bankrupt  as 
assault  or  slander/  ^^      ^ 

Upon  the  assignment  of  a  simple  contract  debt,  the  assignor  ^^  ^^ 
must  be  considered  as  having  the  order  and  disposition  of  the  aignment. 

•  Stoier  9.  Hooter,  3  B.  It  C.  868.   (10  Eng.  C«  L.  115.) 

^  Trappes  o.  Harter,  3  C.  It  M»  158.   See  Crawfoot  v.  The  London  Dock  Coimieiiv, 
9C.  IcM.  637.    4Tyr.967. 
^  Boydell  v.  M'Michael,  1  C.  M.  &  Roe.  177.  3  Tyr.  914. 

*  Smith  V.  Coffin,  3  H.  Bl.  444.  •  Brandon  e.  Pate,  ib.  306. 
'  Benaon  v.  Flower,  Jones,  315.    Eden,  5S3ft. 
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debt,  with  the  consent  of  the  true  owner,  until  the  debtor  has 
'  *S58  ^notice  of  the  afisignment,  for  the  debtor  would  be  dischai^ed 
by  payment  to  the  assignor,  without  notice  as  the  latter  would 
be.m  the  apparent  ownership  of  the  debt;  notice  is  only  neces- 
sary for  the  collateral  purpose  of  putting  an  end  to  the  apparent 
ownership;*  and  an  allegation  in  the  deblaration  of  assignment 
to  the  assignee  does  not  imply  notice  to  the  debtor,  (such  notice 
diould  be  specially  averred,)  because  the  interest  rests  inune- 
diately  in  the  assignee  on  the  execution  of  the  deed  without 
notice  to  the  debtor.^ 

Where  the  owner  of  shares  in  an  insurance  company  assign- 
ed them  by  way  of  mortgage  and  gave  notice  to  the  company 
but  owing  to  some  informality  in  the  assignment  the  company 
did  not  recognise  it,  and  the  shares  continued  in  the  bankrupt's 
name;  held,  notwithstanding,  that  they  were  not  in  his  reputed 
ownership.^  Where  the  agent  of  the  assignee  of  a  policy  of 
insurance  went  to  pay  the  annual  premium,  and  told  a  clerk 
in  the  office  of  the  assignment;  held,  not  sufficient  notioe  to 
the  insurance  office/ 

An  equitable  mortgagee  of  two  policies  of  assurance,  which 
the  bankrupt  had  effected  on  his  own  life,  writes  to  the  insur- 
ance office,  saying,  ^<  I  am  holder  of  the  undermentioned 
policies,"  stating  particulars  of  the  poUcies  in  question,  and  in- 
quiring what  sum  the  office  would  give  if  they  were  delivered 
up  to  be  cancelled;  held,  that  this  was  a  sufficient  notice  of  a 
change  of  ownership.* 

•tf .  made  advances  to  J?.,  a  trader,  and  afterwards  took  Irom 
him,  as  a  security,  an  assignment  of  an  equitable  life  interest  in 
stock  and  other  property  standing  in  the  name  of,  and  vested 
in,  three  trustees  under  a  marriage  settlement  There  being 
rumors  about  the  insolvency  of  jB.,  ^,  in  the  course  of  con- 
versation, subsequently  to  the  assignment,  and  not  with  a  view 
of  giving  validity  to  his  security,  mentioned  to  one  of  the 
*259  ^trustees,  who  was  not  the  acting  trustee,  that  he  was  secured 
by  the  assignment;  held,  that  this  communication  was  a  suffi- 
cient notice  to  prevent  the  interest  of  B,  passing  to  his  assig- 
nees on  his  bankruptcy,  as  property  in  nis  order  and  dispo- 
sition/ 

6. — Possession  in  autre  droit.']  Property  which  the  bank- 
rupt has  in  his  possession  as  trustee,  executor,  or  administrator, 
or  &ctor,  does  not  pass  to  his  assignees. 

As  the  object  of  the  assignment  of  the  bankrupt's  property 

*  Dean  v.  James,  1 N.  &  Man.  393.  4  B.  &  Ad.  646.  (34  Eng.  C.  L.  114).  Back 
«.  Lee,  3  N.  &  M.  580.  (98  Eng.  C.  L.  980.)  ExptarU  Munio,  1  Buck.  300.  Ex 
parte  Barton,  1  Glyn*  Ac  J.  307.   Ex  parte  Oaboroe,  id,  358. 

M  N.  &  M.  393.    3  id.  580,  eupra.    1  Ad.  &  Eli.  808. 

« Ex  parte  Mastennan,  8  Mont  &;  Ayr.  909. 

«  Ex  parte  Qarbia,  4  Dea.  &  Ch.  354.        •  Ex  parte  Stridit,  8  Dea.  U  Chit.  314. 

'  Smith  V.  Smith,  8  C.  &  M.  831.    4  Tyr.  68. 
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isy  that  it  may  be  applied  to  the  payment  of  his  debts,  it  is  Property 
dear,  that  nothing  passes  by  it  which  the  bankrupt  then  holds  ^^^  ^ 
in  trust  for  others,  or  in  which  he  has  only  a  mere  legal  inte-  h^|[!^hL 
rest;  but  if  at  the  time  of  the  act  of  bankruptcy,  the  bankrupt  poflsenion 
possesses  a  possibility  of  interest,  from  whidi  a  benefit  to  his  as  truitee, 
creditors  might  result,  if  he  had  the  legal  interest  in  any  pro-  does  not 
perty,  and  it  was  uncertain  whether  he  would  hold  any  part  I««?^<*» 
of  that  property,  (or  if  any,  what  part,  as  a  trustee  for  others,)  ■■•*P*««' 
the  whole  would  pass  by  the  assignment;  it  would  not  remain  [ 

in  the  bankrupt,  subject  to  be  transferred  on  a  future  contin- 
gency, and  if  it  did  pass  to  the  assignees  it  could  not  be  divest- 
ed out  of  them,  by  the  happening  of  events  subsequent  to  the 
act  of  bankruptcy,  which  would  make  them  hold  the  whole  or 
part  as  trustees  merely;  for  there  is  no  provision  in  the  statute 
which  takes  a  right  out  of  the  assignees  that  has  once  been 
vested  in  them.^ 

Where  the  shares  of  an  insurance  company  are  held  in  the 
name  of  a  bankrupt  as  trustee,  they  are  not  in  his  reputed 
ownership,^  though  he  be  the  apparent  owner,  and  the  decla- 
ration of  trust  be  secret/ 

Where  a  trader  assigned  a  chose  in  action  for  a  valuable 
consideration  and  afterwards  became  a  bankrupt;  held,  that  he 
might  sue  the  debtor  in  his  own  name  for  the  benefit  of  the 
person  to  whom  he  assigned  it;  for  after  the  assignment,  he 
was  but  a  *mere  trustee  for  the  assignee,  and  such  things  as  ^260 
the  bankrupt  held  as  trustee  did  not  pass  under  the  commis- 
sion**^ Where  •/?.,  a  trader,  bought  South  Sea  stock  for  B.  in 
his  own  name,  but  entered  it  in  his  book  as  bought  for  £.,  after 
which  he  became  a  bankrupt;  held,  that  B.  was  entitled  to  the 
stock.®  So  where  the  Duke  of  Marlborough,  as  owner  of  an 
estate,  had  the  use  of  furniture,  which  was  settled  in  trustees 
in  trust  to  permit  the  owner  of  the  estate  to  use  it;  held,  that 
the  duke  having  become  a  bankrupt,  the  furniture  did  not  pass 
to  his  assignees,  for  the  duke  had  only  a  limited  use  of  them; 
the  trustees  were  the  real  owners,  but  they  did  not  permit  him 
to  have  the  order  and  disposition  of  the  goods.' 

The  commissioners  of  bankrupt  cannot  seize  a  testator's  Execntoi. 
goods  in  the  hands  of  an  executor  bankrupt,  because  they  are 
not  his  goods;  he  is  only  the  distributor  and  disposer  of  them 
for  the  benefit  of  creditors  and  legatees  of  the  testator.cr  Where 
a  trader  married  a  woman  who  was  in  possession  of  goods  as 
administratrix,  and  afterwards  became  bankrupt;  held,  that 
these  goods  did  not  pass  to  his  assignees,  for  the  administra- 


'  Per  Littledale,  J.,  in  Canrelho  «.  Bum,  4  B.  &  Ad.  398.    (24  £ng.  C.  L.  85.) 
^  £x  parte  Watkins,  1  Mont,  k,  Ayr.  689. 

*  Ex  parte  Waddns,  2  Mont.  &  Ayr.  349.    4  Dea.  &  Ch.  47. 

*  Wineh  o.  Keely,  1  T.  R.  619.    Carpenter  v.  Mamell,  3  B.  &  P.  40.  8.  P. 

*  Per  Lord  Parker,  C,  exparU  Chion,  3  P.  Wms.  187.  8  Stark.  Ev.  111. 
'  The  Earl  of  Shaftesbnry  v.  Russell,  1  B.  &  C.  666.  (8  Eng.  C.  Li  178.) 
f  Per  Grose,  J.,  in  Faxr  v.  Newman,  4  T.  R.  639. 
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trix  had  them  in  autre  droit,  and  her  husband  could  not  have 
them  in  a  better  right,  and  the  statute  applied  to  such  goods 
only  as  the  bankrupt  had  in  his  own  right* 

If  an  executor  becomes  a  bankrupt,  the  commissioners  can- 
not seize  the  specific  effects  of  the  testator;  not  even  in  money, 
which  specifically  can  be  distinguished  and  ascertained  to  be- 
long to  such  testator,  and  not  to  the  bankrupt  him8el£'' 
*261  *The  statute  does  not  extend  to  the  case  of  factors  or  gold- 
Factor,  smiths,  who  have  the  possession  of  other  men's  goods  merely 
as  trustees,  or  under  a  bare  authority  to  sell  for  the  use  of  the 
principal;  but  the  goods  must  be  such  as  the  party  suffers  the 
trader  to  sell  as  his  own,^  But  if  the  factor  sells  the  goods 
and  receives  payment,  and  then  becomes  a  bankrupt,  the 
owner  must  come  in  under  the  commission.^  Yet,  if  the 
goods  remain  in  specie  in  the  factor's  hands,  or  if  he  sells  them 
to  be  paid  for  at  a  future  day,  and  he  becomes  bankrupt  be- 
fore payment,  the  owner  or  consignor  may  recover  the  full 
amount  from  the  assignees.*  So,  if  having  received  money  in 
payment  of  the  goods,  he  laid  it  out  in  other  goods,  such  goods 
will  not  be  subject  to  the  bankruptcy,  but  will  be  the  property 
of  the  consignor.^ 
Broken  Where  a  broker  was  commissioned  to  buy  exchequer  bills, 
and  received  money  for  that  purpose  from  his  principal,  but 
instead  of  doing  so,  he  purchased  American  stock  and  bullion, 
with  which  he  was  about  to  abscond  to  America  when  he  was 
apprehended,  whereupon  he  gave  up  the  stock  and  bullion  to 
his  principal;  held,  that  the  assignees  of  the  broker  who  became 
a  bankrupt  on  the  day  on  which  he  purchased  the  American 
stock,  &c.,  were  not  entitled  to  recover  the  proceeds  from  the 
principal.  Lord  EUenborough,  C.  J.,  said,  that  the  assiguees 
were  not  entitled  to  recover  if  the  defendant  had  succeeded  in 
maintaining  these  propositions  in  point  of  law,  viz.,  that  the 
property  of  a  principal  entrusted  by  him  to  his  factor,  for  any 
special  purpose,  belongs  to  the  principal,  notwithstanding  any 
change  which  that  property  may  have  undergone  in  point  of 
form,  so  long  as  such  property  is  capable  of  being  identified 
and  distinguished  from  all  other  property;  and  secondly,  that 
all  property  thus  circumstanced,  is  equally  recoverable  from 
the  assignees  of  the  factor  in  the  event  of  his  becoming  a  bank- 


•'  ExparU  Ellis,  1  Atk.  101.  But  where  a  person  entiUed  to  take  oat  admiiiistn- 
tion  neglected  to  do  so,  but  remained  in  possession  of  the  goods  of  the  intestate,  and 
beeame  a  bankrupt,  and  a  creditor  of  the  intestate  afterwards  took  out  administration, 
•aad  claimed  the  goods  from  the  assignees;  ht'ld,  that  this  was  within  the  statute;  as 
they  had  been  for  twelve  years  in  the  possession  of  the  bankrupt,  with  the  consent  of 
aU  who  were  entitled  to  mspute  it  with  him,  Uiat  was  sa£Bcient.  Fox  «.  Fisher,  3  B. 
It  A.  135.    ^5  Eng.  C.  L.  943.) 

^  Per  Lord  Mansfield,  C.  J.,  in  Howard  «•  Jemmet,  3  Burr.  1869.  See  also  Viner 
«.  Cadell,  3  Esp.  88. 

*  Per  Lord  Mansfield,  0.  J.,  in  Mace  v.  Cadell,  Oowp.  333. 

*  B.  N.  P.  43.    Scott  9.  Surman,  Willes,  400. 

*  Id.  '  Whitcomb  p.  Jacob,  1  Sslk.  160. 
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nipt^  as  it  was  from  the  ftctoT  himself  before  his  bankraptcy. 
And  upon  a  view  of  the  authorities,  it  should  seem,  thut  if  the 
*pToperty  in  its  original  state  and  fonn  was  covered  with  a  trust  *268 
in  &vor  of  the  principal,  no  chanee  of  that  state  and  form  can 
divest  it  of  that  trust,  or  give  the  mctor  or  those  who  represent 
him  in  right,  any  other  more  valid  claim  in  respect  to  it  than 
they  respectively  had  before  such  change.  An  abuse  of  trust 
can  confer  no  right  on  the  party  abusing  it,  nor  on  those  who 
claim  in  privity  with  him.* 

If  goods  be  sent  to  a  {bcXox  to  be  disposed  of,  who  after- 
wards becomes  bankrupt,  and  the  goods  remain  distinguishable 
from  the  general  mass  of  his  property,  the  principal  may  reco* 
ver  the  goods  in  specie;  nay,  if  they  be  sold  and  reduced  to 
money,  provided  the  money  be  in  separate  bags,  and  distin« 
guishable  from  the  factor's  other  property,  the  law  is  the  same.^ 

7. — Poaaesrionfor  a  specific  purpose,']   Where  a  bankrupt  Property 
is  in  possession  of  the  goods  of  another  bond  fide  with  the  con«  '^^  ^.^  P^*- 
sent  of  the  owner,  at  the  time  of  the  bankruptcy,  for  a  specific  "^^^ 
purpose,  beyond  which  he  has  not  the  right  of  disposition  or  f^^  ^  gpj^ 
alteration,  that  is  not  such  a  possession  as  will  vest  them  in  his  cific  pur- 
assignees,  pOMfdMt 

A^  where  it  was  agreed  between  ^.  and  -B.,  that  B.  should  »j>tpa8$t^ 
contract  with  the  commissioners  of  the  Victualling  Office  to  do  )^^. 
certain  work  in  his  own  name,  that  he  was  to  have  one-fourth  ^^ 
of  the  clear  profits,  and  a  guinea  a-week  for  his  superintend* 
eoce,  and  that  Jl,  should  supply  the  timber  for  the  purpose, 
and  have  the  rest  of  the  prouts.  The  contract  having  been 
made  with  the  commissioners,  w9.  supplied  the  timber,  which 
was  received  by  the  king's  officers  in  Uie  yard  where  the  work 
was  to  be  done.  «<?.  was  one  of  ^.'s  sureties,  which,  according 
to  the  practice  as  to  government  contmcts,  would  not  have  been 
allowed,  had  it  been  known  that  he  was  concerned  in  the  con- 
tract. jB.  became  a  bankrupt,  and  ^.  took  possession  of  the 
timber;  beld^  that  the  asngnees  of  B.  were  not  entitled  to  re- 
cover the  amount  from  •/?.,  as  there  never  was  any  sale  of  the 
timber  to  B.j  nor  any  general  delivery,  so  as  to  give  him  the 
^absolute  disposition  of  it:  for  it  appeared  in  evidence  that  the  *263 
storekeepers  would  not  have  permitted  B.  to  have  sold  the 
timber  to  any  other  person,  as  they  considered  that  it  was  de- 
livered only  for  the  purpose  of  the  contract.  There  could  be 
no  danger  that  J9.'s  creditors  would  be  induced  to  trust  him  on 
the  credit  of  that  property.  The  possession  which  he  had  was 
similar  to  that  of  a  carpenter  who  receives  timber  to  convert 
it  to  a  wagon,  or  of  a  tailor  to  whom  it  is  sent  for  the  purpose 
of  being  worked  up.« 

•  Taylor  «.  Plumer,  3  M.  &  8.  5>63.  ^  Per  Lord  Kenyon,  4  T.  R.  d27« 

<  Collins  V.  Forbes,  3  T.  R.  316.  «*  With  regrard  to  the  case  of  Collins  v.  Forbiti 
I  was  by  no  means  satisfied  with  the  decision;  it  struck  me  that  when  the  timber  was 
delivered  to  ^e  officers  of  the  goyemment  in  the  bankrupt's  name  and  for  his  ose,  he 


i69  BANCRUPrCT.  [ghap.  ih. 

So,  where  a  certificated  banknipt  traded  again,  and  was  al- 
lowed by  the  assignees  to  remain  for  several  years  in  posses- 
sion of  his  bouse  and  furniture,  in  order  to  assist  in  settling  the 
affairs  of  the  bankrupt  estate,  the  assignees  repeatedly  stating 
the  furniture  in  their  accounts  with  the  creditors;  held,  that 
the  furniture  was  not  in  the  disposition  of  the  bankrupt  so  as 
to  sell  them,  and,  therefore,  that  it  did  not  pass  to  the  assignees 
imder  a  second  commission.  The  bankrupt  was  not  the  repu- 
ted owner.  The  statute  did  not  extend  to  every  case  of  pos- 
session-^not  for  instance  to  the  case  of  a  ready-furnished 
lodging;  for  possession  of  fnmiture  in  a  house  was  no  more 
evidence  of  a  right  to  that  furniture,  than  of  a  right  to  the 
house.* 

Where  a  person  having  agreed  to  lend  a  trader  a  sum  of 
money,  to  be  applied  to  a  specific  pttrposej  gave  him  a  check 
for  that  sum;  the  trader  having  committed  an  act  of  bankrupt- 
cy before  he  presented  the  check  for  payment,  returned  it  to 
the  lender  not  having  made  use  of  it;  held,  that  the  assignees 
of  the  trader  could  not  maintain  trover  for  it,  for  the  bankrupt 
himself  could  not  do  so,  and  his  assignees  must  in  this  respect 
stand  in  the  same  situation.^ 
*264        *  '^  If  goods  or  bills  are  deposited  for  a  specific  object,  and 
Poeses-     the  bailee  will  not  perform  the  object,  he  must  return  them; 
j*^  ^^      the  property  of  the  bailor  is  not  divested  or  transferred  until 
J~ifi"  *  the  object  is  performed.*'*    So,  if  bills  of  exchange  are  remit- 
pSIxpMe.    ted  to  a  banker  in  London,  with  permission  to  discount  them 
for  a  particular  purpose,  he  has  no  right  to  discount  them  with- 
out executing  the  trust  reposed  in  him;  therefore,  where  bills 
were  so  remitted,  and  not  discounted  before  the  bankruptcy  of 
the  banker,  they  were  ordered  to  be  delivered  up.**  A  custom- 
er paying  bills  not  due  into  his  banker's  in  the  country,  who 
entered  them  as  cash,  (whether  indorsed  by  the  customer  or 
not,)  for  the  purpose  of  obtaining  payment  for  them  when 
due,  is  entitled  to  recover  back  such  bills  in  specie  from  the 
banker  after  his  bankruptcy,  if  his  account  be  not  overdrawn 
at  the  time  of  the  bankruptcv.* 

Every  man  who  pays  bills  not  due  into  the  hands  of  bis 
banker,  places  them  there  as  in  the  hands  of  his  agent,  to  ob- 
tain payment  of  them  when  due.    If  tlie  banker  discounts  the 


kad  the  poetession,  and  order,  and  dispoaition  of  it.  Bat  the  ooort  proceeded  on  this 
groand,  that  he  had  poasesaion  of  the  eooda  for  a  tpedal  purpott  only,  and  had  not  the 
Older  and  dispoaition  of  them.'* '  Per  LawreDce,  J.,  in  Gordon  v.  The  East  India  Com- 
pany, 7  T.  R.  337.  If  money  receiyed  hy  an  oyeraeer  of  the  poor,  as  such,  be  kept 
apart  from  hia  general  property,  hia  aaaigneea  upon  his  bankroptcy  cannot  claim  it- 
H.  9.  Emngton,  1  T.  K.  370. 

^  Walton  a.  Bumell,  Doug.  317. 

^  Moore  v.  Barthrop,  1  B.  &  C.  5.  (8  Eng.  C.  L.  5.)   ExparU  Aiken,  3  Madd.  193. 

""  Per  Lord  Tenterden,  in  Buchannan  v.Tindhty,  9  B.  &  C.  749.  (17  Engf.  C.  L. 
4f0.) 

«  ExparU  Frond,  Mon.  &  M'A.  963.    AnU^  816. 

•  Gilea  v.  Perkins,  9  Eaat,  13. 
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bill  or  adTanees  money  upon  the  cre^  of  it,  that  alters  the 
case;  he  then  acquires  the  entire  property  in  it;  or  has  a  lien 
on  it  pro  ianio  for  his  advance.*  But  if  indorsed  bills  are  de- 
posited with  a  banker,  and  they  are  by  him  negotiated  to  a 
third  person,  though  the  purpose  for  which  they  were  deposit- 
ed be  ever  so  cruelly  disappointed  by  his  becoming  bankrupt, 
the  original  owner  can  have  no  claim  to  recover  them  in  tro- 
ver against  such  third  person^  Where  a  customer  was  in  the 
habit  of  paying  into  his  banker's  hands  bills  not  due,  which  if 
approved  were  immediately  entered  (as  bills)  to  his  credit  to 
the  fuU  amount,  and  he  was  then  at  liberty  to  draw  for  that 
amount  by  check  upon  the  banker,  he  was  dmrged  interest  on 
all  money  paid  for  him,  and  allowed  interest  on  the  amount  of 
tfie  cash  paid  in  by  him,  and  of  the  bills  lodged  by  him  from 
the  time  the  amount  of  them  was  received,  and  the  bankers 
paid  away  these  *bills  to  their  customers  as  they  thought  fit;  *265 
held,  that  such  of  the  bills  as  remained  as  specie  in  the  hands 
of  the  bankers,  at  the  time  of  their  bankruptcy  were  the  pro- 
perty of  the  customers,  the  cash  balance  independently  of  such 
bills  being  in  his  favor,  for  in  order  to  change  the  property  the 
bankers  must  have  bought  or  discounted  the  bills;®  and  it 
makes  no  difference  whether  the  bills  be  entered  by  the  bank- 
eis  as  cash  or  as  bills.*^  But  if  it  be  manifest  from  the  habits 
of  dealing  between  the  customer  and  his  bankers,  that  they 
treated  such  bills  as  cash,  they  will  pass  to  the  assignees  of  the 
bankers,  even  though  they  be  ^'  entered  short,"  that  is,  lodged 
with  them  for  the  purpose  of  collection  merely.* 

So,  if  there  be  an  exchange  of  securities,  as  where  a  person  Exehanfpe 
having  three  bills  of  exchange,  applied  to  a  country  banker,  of  flecun- 
with  whom  he  had  no  previous  desdings,  to  give  for  them  a  ***•• 
bill  on  London  of  the  same  amount,  and  the  bill  given  by  the 
banker  was  afterwards  dishonored;  held,  that  the  banker  hav- 
ing become  bankrupt,  the  three  bills  were  vested  in  his  assign- 
ees as  goods  and  chattels  in  the  order  and  disposition  of  the 
bankrupt'  So,  where  biUs  are  sent  from  one  trader  to  another 
on  a  general  ruiming  account,*  But  where  Ji.  placed  long 
bills  in  the  hands  of  B.,  on  condition  of  being  allowed  to  draw 
shorter  bills  on  him,  and  B.  having  accepted  «^.'s  bills  became 
a  bankrupt,  in  consequence  of  which  his  acceptances  were  dis- 
hotiored;  held,  that  Jl.  might  recover  back  his  long  bills,  for 
this  was  not  an  exchange  of  bills,  butthe  long  bills  were  placed 
in  the  hands  of  the  bankrupt  to  answer  a  pariieular  purpose^ 
and  that  purpose  not  having  been  answered,  the  owner  was 

*  Per  Loid  Ellenboroiigh,  C.  J.,  id. 
^  Per  Ejre,  C.  J.,  in  Bolton  v.  PuUer,  1  B.  &  P.  546. 

«  Thompaon  v.  Giles,  8  B.  &;  C.  439.  (9  Eng.  C.  L.  127.)   If  sent  for  the  purpose 
of  being  discounted,  Uiey  pass  to  the  assignees.    Carstairs  v.  Bates,  3  Campb,  301. 
'  Id,    Giles  V.  Perkins,  iupra.    Ex  parte  Benson,  Men.  &  B.  ISO, 
«  Ex  parte  Thompson,  Mon.  &  M*A.  109.    Ex  parte  Sargeant,  1  Rose,  163. 
'  Homblower  v.  Proud,  3  B.  &  A.  397. 
ff  Bent  V.  Puller,  5  T.  R.  404.    Ex  parU  Pease,  19  Yes.  49. 
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entitled  to  reoover  them  back,  as  haviiig  a»  ear  mark  on  them 
which  distiDguished  them  from  the  mass  of  the  bankrupt's  pro- 
perty, and  remaining  in  specie  in  his  possession  at  the  time  of 
the  bankruptcy.^ 
*266  *As  the  preceding  case  was  derived  on  the  aiithority  of 
Tooke  V*  Hollingworth,^  it  may  not  be  improper  to  introduce 
the  latter  case  in  this  {dace,  though  it  does  not  strictly  come 
imder  this  head  An  agreement  was  entered  into  between  ^. 
and  B^  that  B.  should  purchase  of  %S.  all  the  light  gold  coin 
which  be  could  send  him  at  a  stated  |Hrioe,  and  that  wf«  should 
from  time  to  time  draw  upon  him  for  the  amount,  and  that  B, 
should  also  occasionally  accept  bills  drawn  by  j3,  ibr  his  own 
oonvenience,  for  wliich  tdf.  was  to  remit  value.  B*  having  be- 
come bankrupt,  and  being  mider  acceptances  to  a  krge 
amount,  and  Jj.  not  knowing  of  the  bankruptcy,  sent  a  quan- 
tity of  light  gold  and  bills  to  enable  B.  to  meet  the  acceptan- 
ces, ,which  parcel  was  taken  to  £.'s  assignees;  held,  that  Jl. 
having  afterwards  paid  £/s  acceptances,  might  recover  back 
the  gold  and  bills  on  the  ground  that  they  were  sent  for  the 
particular  purpose  of  paying  those  acceptances,  and  as  that 
purpose  was  not  answered,  the  property  in  the  gold  and  bills 
revested  in  ^.^ 

Where  •S.  being  in  prison  received  money  from  B,  for  the 
purpose  of  settling  with  his  creditors;  the  purpose  having  failed, 
•^.  remitted  part  of  the  money  to  B.,  and  became  a  bankrupt 
by  lying  two  months  in  prison;  held,  that  as  the  money  was 
advanced  for  a  specisd  purpose,  the  assignees  could  not  recov- 
er back  the  money  from  B,^ 

If  a  son  has  goods  in  his  possession  as  the  servant  of  his 
father,  and  for  the  purpose  of  carrying  on  a  trade  for  the  sole 
benefit  of  the  latter,  they  will  not  pass  to  the  son's  assignees.' 


•«67 


•SECTION  V. 


PHOTECTED  TBANS ACTIONS. 


PA.GV 

I.  Dealings  with  the  bankrapt 

two  months  before  the  fiat 

is  issued. 
3.  Dealings  after  an   act  of 

bankniplcy     .        •        .  368 
3«  Payments  to  the  baokrapt  370 


4.  Partnerahip  paTments       •  379 
6.  Fraaduient  preference       •  373 

6.  What  is  sufficient  notice  of 

an  act  of  bankruptcy       .277 

7.  Judgments        .        •        •  378 


Conrey-        1. — DeaKnga  with  the  bankrupt  two  months  be/ore  the 
aiioes,con-^a/  is  issued.]   By  6  (Seo.  IV,  c.  16,  s.  81,  it  is  enacted,  that 

■'        I — -  --  . .     _  ■  ■  — 

•  Parke  «.  Eliason,  1  Kast,  546.  >»  5  T.  R.  813. 

•  Took  9.  Hollingworth,  6  T.  R.  315.    See  also  Bent  n.  Poller,  id.  434. 

«  Toorey  «.  Milne,  3  B.  &  A.  683.  •  Stafford  v.  Clark,  1  C.  k.  P.  34. 
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all  conveyanoeB  by,  and  all  tedtraets  and  cHher  dealings  and  tracte,  ex- 
toansactions  by  and  with  any  baakrupt,  bondjide  made  and  ecutions, 
eiueTed  into  more  than  two  caleDdai  oiontha  before  the  date  ^^^enis 
and  ifisoing  of  the  conuniflaioa  againitf  him,  and  all  executions  made  or  le. 
and  attadunents  against  the  lands  and  tenenientsor  goods  and  vied  with- 
chattels  of  such  bajikrupt,  bond  fide  executed  or  levied  more  out  notice, 
than  two  calendar^  months  before  the  issuing  of  such  conunis-  ^''.^^^ 
stouy  shall  be  valid,  notwithstanding  any  prbr  act  of  bank-  before  Uie 
mptcy  by  him  committed;  provided  the  person  or  persons  so  commia- 
dealing  with  such  bankrupt,  or  at  whose  suit  or  on  whose  ac-  sion,  valid 
count  such  execution  and  aitaehment  shall  have  issued,  had 
not  at  the  time  of  such  conveyance,  contract,  dealing,  or  trans* 
action,  or  at  the  time  of  executing  or  levying  such  execution  or 
attachment,  notice  of  any  prior  act  of  bankruptcy  by  him  oom« 
mitted;  piorided,  also,  that  where  a  commisrioo^  has  been 
superseded,  if  any  other  commission  shall  issue  against  any 
person  or  persons  comprised  in  such  first  commission,  within 
two  calendar  months  next  after  it  shall  have  been  superseded, 
no  such  conveyance,  contract,  dealing  or  transaction,  execution 
or  attachment,  shall  be  valid,  unless  made,  or  entered  into,  exe- 
cuted or  levied  more  than  two  calendar  months  before  issuing 
the  first  commission. 

Where  the  computation  of  time  is  to  be  from  an  act  done,  Computar 
(he  day  on  which  such  act  is  done  is  to  be  included;  and  tioaof 
therefore,  it  has  been  held,  that  where  a  conveyance  was  ^"^'^ 
executed  on  the  Idth  of  February  and  the  commission  issued 
on  the  18th  of  April,  the  two  months  ware  completed  on  the 
*  1 7th  of  April,  and  any  fracticm  of  the  18th  of  April  was  suffi-  *268 
cient  to  bring  the  case  within  the  protection  of  the  above  en- 
actment* So  where  a  fi.  /a.  was  sued  out  on  a  judgment 
entered  up  under  a  warrant  of  attorney,  and  the  sheriff  seized 
the  goods  before  ten  in  the  forenoon  of  the  13th  of  August, 
and  sold  the  same  ten  days  afterwards;  on  the  13th  of  October 
following,  about  noon,  a  commission  of  bankrupt  issued  agalinst 
the  «defendant;  held,  that  the  seizure  and  execution  of  the 
goods  were  valid,  as  more  than  two  calendar  months  had 
elapsed  before  the  execution  and  issuing  of  the  commission.^ 
Where  a  bill  of  exchange  was  delivered  by  a  bankrupt,  with 
the  intent  of  transferring  the  property  in  it  to  •/?.,  more  than 
two  months  before  the  commission,  but  the  indorsement  was 
not  in  effect  written  upon  it  till  within  the  two  months;  held, 
that  the  writing  of  the  indorsement  had  reference  to  the  de- 
livery of  the  bill,  that  the  case  was  clearly  within  the  statute, 

*  Ex  parte  Farauhar,  1  Mon.  &  M^A.  7.  Cowie  v  Harris,  M.  &  M.  141.  (93  Eng. 
C.  L.  270.)  "The  Slst  section  only  applies  where  there  has  been  a  prior  act  of 
bankruptcy.'*  Per  Bayley,  J.,  in  Wymer  v.  Kemble,  6  B.  &  C.  483.  (13  Eng.  C. 
L.  338.) 

^  Godson  w.  Sanctuary,  4  B.  A^  Ad.  355.  (34  Eng.  C.  L.  53.)  1  Ner.  &  M.  53. 
The  court  here  said  that  as  soon  aa  the  sheriff  seizes  the  goods,  the  execution  is  exe^ 
euted  or  levied^  within  the  meaning  of  the  abore  sectionf  such  being  the  constraotion 
pat  on  ^e  words  "  senred  and  execated,''  in  the  31  Jac.  I,  c.  19«  s.  9. 
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and  that  the  indorsee  was  entitled  to  reeover  on  it*  It  has 
been  held,  that  payments  made  bond  fide  to  a  trader  two 
months  before  a  commission  is  taken  out  against  him,  is  widi- 
in  the  protection  of  this  clause,  payments  being  included  in  the 
term  "  dealings."^ 

Payments      2. — Dealings  after  an  act  of  bankrvptcjf.']    By  6  Geo. 
m^eby    jy,  c.  16,  s.  82,  it  is  enacted  that  ail  payments  really  and 
banlmipt    ^^^^  'fi^  made,  or  which  studl  hereafter  be  made  by  any  bank- 
without     i^P^9  or  ^y  Ai^y  person  on  his  behalf,  before  the  date  and  issu- 
notice,       ing  of  the  commission  against  such  bankrupt,  to  any  creditor 
&c.,  to  be  of  such  bai&rupt,  (such  payment  not  being  a  fraudulent  pre- 
^^^stuid^  ference  of  such  creditor,)  shall  be  deemed  valid,  notwithstand- 
ing an  act'  ^S  ^^7  P^^'  ^^^  ^^  bankruptcy  by  such  bankrupt  committed; 
ofbank-    and  all  payments  really  and  bond  fide  made,  or  which  *^shall 
niptcy.      hereafter  be  made  to  any  bankrupt  before  the  date  and  issuing 
*269    of  the  commission  against  siich  bankrupt,  sliall  be  deemed 
valid,  notwithstanding  any  prior  act  of  bankruptcy  by  such 
bankrupt  committed;  and  such  creditor  shall  not  be  liable  to 
refund  the  same  to  the  assignees  of  such  bankrupt,  provided 
the  person  so  dealing  with  the  said  bankrupt  had  not,  at  the 
time  of  such  payment  by  or  to  such  bankrupt,  notice  of  any 
act  of  bankruptcy  by  such  bankrupt  committed. 
Persons         By  s.  84,  it  is  enacted,  that  no  person  or  body  corpo- 
not  to  be    jate,  or  public  company,  having  in  his  or  their  possession  or 
S  for^fr^  custody  any  money,  goods,  wares,  merchandises,  or  effects  be- 
liTery  of    longing  to  any  bankrupt^  shall  be  endMgered  by  reason  of  the 
goods        payment  or  delivery  thereof  to  the  bankrupt  or  his  order;  pro- 
witbout     vided  such  person  or  company  had  not,  at  the  time  of  such 
notice.       delivery  or  payment,  notice  that  such  bankrupt  had  committed 

an  act  of  bankruptcy. 

Bend  fide       By  s.  86,  it  is  enacted,  that  no  purchase  from  any  bankrupt 

puTchMes  bond  fide  and  for  valuable  consideration  where  the  purchaser 

of  I^J^"     had  notice  at  the  time  of  such  purchase  of  an  act  of  bank- 

to^  im-   niptcy  by  such  bankrupt  committed,  shall  be  impeached  by 

peached,    reason  thereof,  unless  the  commission  against  such  bankrupt 

shall  have  been  sued  out  within  twelve  calendar  months  after 

such  act  of  bankruptcy. 

Trantao-       Where  the  bankrupt  under  a  threat  of  arrest,  delivered  goods 

tions  not    to  a  creditor  in  payment  of  a  bill  of  exchange  then  overdue; 

protected,  j^^jj  ^^^^  to  be  a  payment  within  the  meaning  of  section  B%^ 

and  consequently  not  protected.®    Where,  after  a  secret  act  of 

bankruptcy  by  «^.,  a  trader,  B.  accepted  an  accommodation 

bil(  for  him;  subseqiiently,  but  on  the  same  day,  •^^  sold  to  B. 

four  horses  and  delivered  them  to  him  as  a  security  for  the  bill. 

B,  paid  the  bill  when  it  became  due;  •/?.  having  become  a 

bankrupt,  the  court  held  that  the  transaction  was  not  protected 

*  Atwn.  1  Campb.  491. 

»  Tucker  v.  Barrow,  M.  &  M.  137.    3  C.  &;  P.  85     (14  Eng.  C.  L.  919.) 

« Smith  V.  Moon,  M.  &  M.  468.    (99  Eng.  O.  L.  356.) 
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by  this  section.  It  was  not  a  payment  by  the  bankrupt  tr ithin 
the  meaning  of  the  act,  for  the  acceptance  was  given  without 
any  reference  to  the  sale  of  the  horses;  and  the  agreement  re- 
specting *the  latter  was  merely  to  set  off  the  price  agaiust  the  *270 
liability  of  the  bankrupt  on  the  biU;  it  was  therefore  not  a  pay- 
ment by  the  bankrupt* 

If  the  payment  of  a  bill  be  made  after  an  act  of  bankruptcy  Payment 
the  burden  of  showing  that  it  is  a  bond  fide  payment  is  cast  ofabiUaf* 
upon  the  receiver.    Therefore,  where  a  trader  after  a  secret  ^J^^ 
act  of  bankruptcy  concealed  himself  from  his  general  creditors  J^pJ^* 
and  gave  to  a  creditor,  who  was  acquainted  with  the  place  of 
his  retreat,  a  bill  of  exchange  for  part  of  his  debt;  held,  that  it 
was  not  a  payment  protected  by  the  82d  section.^ 

But  where  Ji.  after  a  secret  act  of  bankruptcy  bought  goods 
of  A,  to  be  paid  for  at  a  future  day.  On  that  day  JI.  delivered 
to  C  undue  bills  for  the  amount,  requesting  C.  to  pay  A;  C. 
discounted  the  bills,  and  paid  B.  by  a  check  on  his  bankers. 
Held,  that  this  payment  was  protected  by  s.  82,  against  the 
assignees  under  a  commission  issued  subsequently  to  such 
payment  on  the  antecedent  act  of  bankruptcy.®  So  where 
w?.,  after  the  bankruptcy  of  his  partner,  believing  the  firm  to 
be  solvent,  paid  in  partnership  money  to  C,  their  banker,  to 
meet  current  engagements,  and  the  money  was  so  applied.  Ji. 
afterwards  became  bankrupt  also.  Held,  that  this  payment 
was  valid,  and  that  C  was  not  liable  for  the  amount  to  the  as- 
signees of  B,  and  of  w?.* 

A  delivery  of  goods  bond  fide  by  a  trader  in  discharge  of  a 
debt,  is  within  sec.  82  of  the  bankrupt  act,  6  Geo.  IV,  c.  16,  if 
it  be  intended  as  a  payment,  so  that  in  point  of  law  it  can  be 
pleaded  as  such.* 

3. — Payments  to  the  bankrupt j  S^cJ]  The  82d  section  pro- 
tects not  only  payments  made  in  respect  of  debts  due  to  the 
bankrupt,  but  also  payments  made  in  respect  of  bond  fide  sales 
of  goods,  so  far,  at  least,  as  to  enable  the  purchaser  to  retaui 
the  goods  until  the  sum  paid  be  restored  to  him. 

Where  •S,  purchased  of  A,  a  hop-merchant,  a  library,  and  Goods 
paid  him;  B.  had  previously  committed  an  act  of  bankruptcy  purchased 
of  which  A  was  then  ignorant,  and  a  commission  was  sued  ^^ 
out  against  him  within  two  months  of  the  transaction;  held,  '*"*™P^ 
that  the  assignees  of  B.  were  not  entitled  to  the  books,  without 
at  *least  tendering  the  price  of  them.    Lord  Tenterden,  C.  J.,    *271 
observed,  ^the  statute  declares  that  the  payment  shall  be 
deemed  valid;  but  if,  notwithstanding  the  payment  to  the 


»  Carter  v.  Breton,  6  Binsr.  617.    (19  Eng.  C.  L.  180.)    4  M.  &  P.  434. 

*  Bagnall  v.  Andrews,  7  Bing.  317.     (80  Eng.  C.  L.  107.)    4  M.  &  P.  839. 

«  Shaw  V.  Bailey,  1  Nev.  &  M.  751.    4  B.  &  Ad.  801.     (34  Eng.  C.  L.  168.) 
'  Woodbridge  v.  Swann,  1  Nev.  &  M.  735.    4  B.  &  Ad.  633.     (34  Ens.  C.  L. 
130.) 

*  Caooan  tr.  Wood,  i  Mur.  &  Hot.  77.   3  Mees.  U  Weh.  465. 
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bankrupt,  the  assignees  can  recover  back  the  goods,  without 

offering  to  return  the  money,  the  payment  will  not  be  valid  for 
any  beneficial  purpose  to  the  party  paying;  and  the  only  mode 
therefore  in  which  effect  can  be  given  to  the  words  of  this  sec- 
tion is  to  hold,  that  the  party  paying  shall  retain  the  goods  so 
long  at  least  as  he  is  kept  out  of  his  money/    So,  where  a 
party  gave  cash  for  a  bank  post  bill  to  the  bankrupt  after  a 
secret  act  of  bankruptcy,  it  was  held  to  be  within  the  purview 
of  this  section.^ 
Assigning     A  trader,  having  committed  a  secret  act  of  bankruptcy,  as- 
chattels  as  signed  chattels  to  a  creditor  as  a  security  for  money  lent  him, 
a  security.  ^  ^^^^  ^^  permit  the  trader  to  use  them  until  March,  1833,  and 
then  to  sell  them  in  discharge  of  the  debt  if  unpaid.    Within 
two  months  after  this  assignment  a  fiat  issued;  neld,  that  this 
assignment  was  not  within  the  protection  of  the  eighty-second 
section.*'    Where  the  creditors  of  a  bankrupt  after  a  secret  act 
of  bankruptcy  pressed  for  payment,  and  the  bankrupt  offered 
to  sell  goods  to  pay  them,  if  a  customer  could  be  found,  upon 
which  the  creditors  produced  the  defendant,  to  whom  they 
were  indebted,  and  he  took  the  goods  in  payment  of  such  debts 
the  creditors  giving  to  the  bankrupt  a  receipt  as  for  sa  much 
money  paid  to  them;  it  was  held,  that  if  the  appropriation  of 
the  purchase  money  to  the  use  of  the  creditors  was  irrevocable 
by  the  bankrupt  the  payment  was  good,  but  otherwise  if  it 
might  have  been  revoked  by  him.** 
*278        *  Where  a  bankrupt,  after  a  secret  act  of  bankruptcy,  bought 
on  credit,  and  sold  for  ready  money,  at  unusually  low  prices; 
it  was  held,  that  unless  the  purchase  was  in  the  usual  course  of 
business;  and  if  the  purchaser  knew  that  the  price  was  greatly 
under  the  value  of  the  commodity,  it  could  not  be  deemed  a 
bond  fide  sale,  and  was  not  within  the  protection  of  the  sta- 
tute.* 
A  pay-  ^.  and  A,  who  were  traders  in  embarrassed  circumstances, 

m«^t  for  directed  one  of  their  shopmen  to  remove  large  quantities  of 
F^^^  goods  to  his  lodgings,  and  to  sell  them  at  25  per  cent,  under 
lentlysold  P^me  cost.  The  shopman  called  on  the  defendants  and  offered 
by  a  bank-  the  goods  for  sale  without  disclosing  the  names  of  his  employ- 
nipt,  be-    ers,  but  stating  that  the  owners  were  in  want  of  money;  the 

•  Hill  V.  Famell,  9  B.  &  C.  45.  (17  Eng.  C.  L.  330.)  Cash  «.  Youn;,  S  B.  &^  C. 
413,  (9  Eng.  C.  L.  137,)  S.  P. .  Coles  v.  Kobinson,  3  Campb.  183,  Under  the  old 
statutes,  Lord  Tenteiden  decided,  that  payments  only,  and  not  sales,  were  protected; 
Saondeison  v.  Greggr,  3  Stark.  73.  (14  ifng.  C.  L.  165.)  But  in  HUl  v.  Famell,  9 
B.  &  C.  51,  (17  mg,  C.  L.  330,)  hia  loTdship  seems  to  doubt  the  ralidity  of  that 
decision,  for  he  says  it  was  aoquiesoed  in,  probably  without  agreement,  and  probably 
also,  from  a  doubt  that  the  transaction  was  bond  foe.  See  Bishop  «•  Crawshay,  3  B. 
h  G.  415;  (10  Eng.  G.  L.  136;)  where  under  the  old  statutes  it  was  held,  that  the 
payment  must  be  of  an  antecedent  debt;  but  Uie  proyisions  of  the  statutes  were  difie- 
rent* 

k  Wniis  V.  The  Bank  of  England,  1  H.  &  W.  630.    5  N.  &  M.  478. 

•  Gannan  «.  Denew,  10  Bhig.  393.     (35  Eng.  G.  L.  139.)    3  M.  &  Scott,  761. 
'  Bradbury  «.  Anderton,  1  G.  M.  &  R.  486, 

•  Waide  V.  Glarke,  M.  &•  M»  497.    (33  £ng«  G.  L.  369,) 
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defendant  called  at  the  lodgings  and  made  several  large  par-  fore  bia 
chases,  paymg  the  shopman  for  each  parceF  in  cash  and  deduct-  bankrupt- 
ing the  discount;  a  fiat  in  bankruptcy  issued,  and  the  assignees  ^^^^JJ^* 
brought  trorer  to  recover  these  goods;  the  jury  found  that  the  ff  J^e  ren- 
banl^pts  intended  to  defraud  their  creditors,  and  that  the  de-  dee  bad 
fendants  had  not  made  such  inquiries  as  honest  and  prudent  means  of 
men  ^rould  have  done;  held,  that  the  assignees  of  the  bank*  knowinif 
rupts  were  entitled  to  recover  back  the  goods  sold  both  before  ^[Ji^'cir- 
and  after  the  commission  of  the  act  of  bankruptcy,  for  as  the  cumstan- 
payroents  for  the  goods  were  not  made  bondfidty  the  transac-  ces  ihey 
tion  was  not  protected  by  sec.  82  .•  ^^^  »<>W- 

4. — Partnership  payments.'}  t^.,  after  the  bankruptcy  of  his  Payments 
partner  JB.,  believing  the  firm  to  be  solvent,  pays  in  partner-  n^ade  on 
ship  money  to  C,  their  banker,  to  meet  current  engagements,  J®^®'^"*  ^^ 


art* 


and  the  money  is  so  applied,   ^f.  afterwards  becomes  bankrupt  nerehipaf- 
also.     This  payment  is  valid.^  ter  one  of 

Where  one  partner  after  an  act  of  bankruptcy  committed  by  the  part- 
him  paid  a  partnership  debt,  to  a  creditor  who  Was  aware  of  ^^"^  '^^^ 
the  act  of  bankruptcy;  a  joint  commission  having  been  subse-  ^Jf^'^ 
quently  issued  against  both  the  partners;  held,  that  the  pay-  bankrupt- 
ment  was  not  protected,  though  only  one  of  the  partners  had  cy. 
committed  an  act  of  bankruptcy  when  it  was  made.* 

One  of  two  partners  after  committing  an  act  of  bankruptcy 
handed  over  a  bank  post  bill  and  some  silver  to  the  agent  of 
the  drawerof  a  bill  of  exchange  accepted  by  the  partners,  and 
which  was  just  about  to  become  due,  for  the  purpose  of  pro- 
tecting such  bill.  Such  handing  over  was  found  a  fraudulent 
preference,  and  to  have  been  in  contemplation  of  bankruptcy, 
On  the  saine  day,  but  a  few  hours  later  than  the  time  of  hand- 
ing over  the  note  and  the  money,  the  other  partner  committed 
an  act  of  bankruptcy;  held,  that  the  act  of  the  partner  who 
had  committed  the  act  of  bankruptcy  before  he  handed  over 
the  property  was  not  binding,  and  that  the  assignees  of  the  two 
partners  might  recover  the  value  of  the  property.* 

One  of  two  partners  on  the  4th  of  January,  x^ommitted  a 
secret  act  of  bankruptcy.  On  the  5th  of  January  the  other 
partner  accepted  bills  in  the  name  of  the  partnership  firm,  in 
favor  of  one  of  the  creditors  of  the  partnership,  all  of  which 
•bills  were  ante-dated  before  the  4th  of  January.  These  bills  *273 
were  afterwards  indorsed  for  a  valuable  consideration  to  R , 
who  had  no  notice  of  the  bankruptcy.  On  the  10th  of  January 
a  joint  commission  issued  against  both  partners;  held,  that  the 
holder  of  the  bills  could  not  prove  them  against  the  joint  estate, 
as  the  solvent  partner  could  not  bind  the  joint  property  by  ac- 
cepting bills  after  the  act  of  bankruptcy  of  his  co^partner.^ 


•  DeTas  «.  Venables,  3  Hodfl^es,  9.    3  Bing.  N.  C.  400. 

»  V^oodbridge  v.  Swann,  1  Ner.  &  M.  735.  4  B.  &  Add.  633.  (24  Eng.  C.  U  130.) 

<  Crayen  o.  Edmonds,  6  Bing.  734.    (19  Eng.  C.  L.  319.)    4  Moore  &  P.  693. 

<  Bnrt  9.  Moult,  1  C.  Ii;  M.  536.    3  Tyr.  564. 

•  Ex  parte  Wynn  Ellis,  3  Deao.  U  ChitU  555. 
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The  act  of  It  may  be  observed,  that -an  act  of  baskriJ^tcy  whidi  will 
bankrupt-  enable  the  assignees  to  invalidate  the  transaction  sought  to  be 
onewbich  ™P®^ch®<J>  ^^  recover  payments  made  by  the  banknipt, must 
will  sup-  ^  ^°®  which  would  support  the  fiat  under  which  they  claim: 
port  the  and  consequently  must  have  been  committed  subsequently  to 
fiat.  the  date  of  the  petitioning  creditor's  debt;*  and  it  must  also  be 

an  act  of  which  the  petitioning  creditor  can  avail  himself. 
Therefore,  where  the  act  of  bankruptcy  upon  which  the  as- 
signees relied,  consisted  of  a  fraudulent  conveyance  by  the 
bankrupt,  to  which  the  petitioning  creditor  was  a  party,  it  was 
^  held,  that  they  could  not  avail  themselves  of  it  in  support  of 

their  daim.^ 

5. — Frauduknt  preference.']    It  is  clearly  settled,  that  in 
order  to  invalidate  a  payment  or  transfer  of  property  to  a  cre- 
ditor, on  the  grounds  of  fraudulent  preference,  the  transaction 
must  not  only  be  in  contemplation  of  bankruptcy,  but  it  must 
also  be  voluntary. 
Any  prea-      If  a  trader  makes  an  assignment  or  transfer  of  his  effects 
•j*re  by     upon  the  importunity  of  his  creditor,  or  through  the  urgency 
the  credit-  Qf  ^jj^  demand,  or  imder  the  apprehension  of  a  prosecution,  or 
ckSM^a     ^^  ^  \^^  process,  however  groundless  such  apprehension  may 
frandulent  be,  whatever  may  have  been  in  the  contemplation  of  the  tra- 
preference  der,  it  will  not  vitiate  the  transaction,  as  it  cannot  be  deemed 
a  voluntary  act^  ^  It  is  immaterial,"  said  Lord  EUenborough, 
^  whether  the  trader  had  or  had  not  an  act  of  bankruptcy  in 
contemplation  at  the  time,  if  the  creditor  pressed  for  payment 
or  security,  and  thereby  obtained  such  pa3rment  or  security."' 
*274        *  Where  •/?.,  a  bookseller,  procured  J3.,  a  pawnbroker,  to  dis- 
A  security  co^nt  some  accommodation  bills  for  him,  and  jB.  having  subse- 
pTenon    quentlv  required  some  collateral  security  for  the    payment 
ttmity  oT"  ^^^^^^^>  *^-  secretly  deposited  with  him  several  parcels  of  books 
the  credit-  ^^^  ^^  purpose  of  being  sold,  to  reimburse  him  in  case  Uie  bills 
or,  eyen     should  not  be  paid;  about  three  months  afterwards,  ^.  became 
for  a  debt  a  bankrupt,  the  bills  then  remaining  in  J?.'s  hands  unsatisfied. 
"^^'**»**  In  an  action  of  trover  by  the  assignees  for  the  books,  on  the 
fraudulent  groiitids  that  they  were  given  to  A  by  way  of  undue  prefer- 
preference  ence,  Lord  EUenborough  nonsuited  die  plaintiffs,  observing 
that  it  was  not  a  voluntary  preference.    The  bankrupt  parted 
with  the  books  upon  the  defendant's  importunity,  who  bad  a 
right  to  ask  for  further  security  though  the  bills  were  not  due. 
The  consideration  upon  which  payment  made  to  an  importu- 
nate creditor  of  a  debt  actually  due  has  been  allowed  to  be 
valid,  has  not  been  that  he  might  resort  to  a  suit  to  enforce 
payment,  but  that  his  demand  repels  the  presumption  that  the 

•  Id.    Ex  parte  Birkett,  3  Rose,  71. 

^  Bnrbridge  v.  Wataon,  4  G.  &  P.  170.    (19  Eng.  C.  L.  336.) 
«  Hartshorn  «.  Slodden,  3  B.  &  P.  588.   Tliompson  v.  Fxeemaii,  1  T.  R.  165.  See 
QfitCf  334  et  acq. 

*  In  Crosby  t.  Crouch,  11  East,  361. 


SBC.  T.]     '  PROTSCmD  TBAlTtACTIOMS.  274 

bankrupt)  ijqmki  the  eve  of  bankruptcy,  made  a  distinction 
among  hi9  creditors,  and  spontaneously  favored  one  of  them 
to  the  prejudice  of  the  rest  A  demand  of  further  security  for 
a  debt  not  yet  due  has  the  same  effect;  and  in  neither  case  is 
there  any  fraud  upon  the  bankrupt  laws,  on  which  ground 
alone  transactions  previous  to  bankruptcy  can  be  set  aside; 
where  the  urgency  is  bond  fidt^  it  excludes  the  security  firom 
being  a  voluntary  one.  The  receiving  of  goods  removed  under 
drcumstances  of  secrecy,  has  been  treated  in  argument  as 
fraudulent;  but  if  a  creditor  were  entitled  to  demand,  and  de- 
manding, to  receive  a  security  in  goods  for  a  running  debt,  I 
want  to  know  upon  what  principle  he  was  obliged  to  insist 
upon  the  transaction  being  conducted  by  his  debtor,  with  any 
particular  circumstances  of  publicity,  and  which  might  be  in 
other  respects  injurious  to  the  general  credit  of  such  debtor.* 

A  defendant  who  had  been  arrested  and  given  bail  to  the  Monev  le- 
sheriff  became  bankrupt,  and  the  sheriff  being  fixed,  a  judge's  ceired  by 
order  was  made  to  stay  proceedings  on  payment  of  the  debt  ^^^  ^ 
and  costs,  which  were  paid  by  the  attorney  of  the  bankrupt  a^^udu^ 
after  the  fiat  had  issued,  who  had  previously  to  the  date  of  the  lent  pr&- 
fiat  ^received  it  from  the  bankrupt;  held,  that  the  sum  so  paid  ference. 
could  not  be  recovered  by  the  assignees  from  the  plaintiff  in    *^75 
the  former  action;  for  it  was  money  recovered  by  due  course 
of  law.* 

Where  a  creditor,  knowing  his  debtor  (a  bookseller)  to  be  Goods 
in  embarrassed  circumstances,  represented  to  him  that  he  did  ^^^  ^^ 
not  like  to  leave  the  account  unsettled,  and  desired  to  see  what  p^^^. 
books  he  could  have  out  of  his  shop,  in  order  to  cover  his  de-  '^ 
nuuwl;  but  he  did  not  ask  for  any  money,  as  he  Imew  he  could 
not  get  it.    The  debtor  selected  such  books  as  he  could  spare, 
without  impeding  the  carrying  on  of  his  business,  and  gave 
them  to  the  creditor.    Held,  not  a  voluntary  preference,  for 
the  books  were  given  in  consequence  of  his  being  pressed  by 
the  creditor  for  Uiat  purpose,  who  was  not  disposed  to  trust 
him  any  longer.    There  is  no  occasion  for  a  creditor  under 
such  drcumstances  to  threaten  an  actual  arrest* 

A.  discounts  a  bill  for  ^.,  and  before  it  beconies  due,  has 
reason  to  suqpeet  that  the  acceptance  is  forged.  He  takes  two 
constables  to  an  inn  where  B.  is.  Whilst  they  are  in  attend- 
ance below,  he  asks  jB.,  whether  he  is  aware  ttiere  is  any  irre- 
gularity in  the  bill,  B,  says,  ^  I  am,"  but  the  whole  shall  be 
paid.  Ji.  insists  upon  payment  before  B.  left  the  room:  on 
which  B.  proposes  to  assign  some  hops,  &c,  lying  in  a  rented 
warehouse.  There  was  evidence  that  after  the  arrai^ment 
was  acceded  to,  and  before  the  bill  of  sale  was  executed,  B. 
must  have  been  aware  the  constables  were  in  attendance,  as 
messages  were  sent  up  from  them  to  know  whether  they  were 


•  Crosby  «.  CroMh,  11  East,  S66.    %  Camp.  166. 
^  Belcher  «.  MUla,  1  Gale,  142.    3  C.  M.  &  R.  150. 
«  Smith  tr.  Payne,  6  T.  R.  169. 
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wanted.  The  bill  of  sale  was  held  good  against  a  sabsequent 
bankruptcy.*  So  where  a  trader  gave  a  foi^ged  bilL  to  B,^  as 
a  secority  for  property,  and  B.,  having  discorered  tiie  forgery, 
demanded  the  property,  whidi  the  trader  immediately  trans- 
ferred to  him.  Lord  Ellenborough  said,  that  the  question  for 
the  jury  was  whether  the  transfer  was  volntttary,  or  made 
nnder  an  apprehension  that  a  degree  of  ibrce,  civil  or  criminal, 
was  about  to  be  applied;  and  that  every  thing  which  might 
*276  overcome  the  free  *  will  of  die  party,  was  sufficient  to  exclude 
a  voluntary  preference.^ 
Goods  Where  a  trader,  in  contemplation  of  bankruptcy,  and  with- 

stren  on    out  solicitation,  put  three  checks  into  the  hands  of  his  clerk,  to 
PMMd.    ^  delirered  to  a  creditor  at  his  counting4iouse;  but,  before 
^        '    they  were  delivered  the  creditor  called  upon  the  trader,  and 
demanded  payment  of  his  debt.    The  checks  were  afterwards 
paid  to  the  creditor.    Lord  Ellenborough  held,  that  this  was 
not  to  be  considered  a  voluntary  payment.    The  intermediate 
demand  took  it  out  of  the  cases  previoasly  decided  on  this  sub- 
ject. There  was  an  intention  of  giving  a  voluntary  preference; 
but  the  intention  not  havii^  been  consununated,  the  payment 
was  good.* 
GifTingr  a       But  where  a  trader,  being  pressed  by  a  creditor  for  payment 
*^f  IS^h'^^  or  security,  one  or  other  of  which  he  said  he  would  have,  gave 
stock  un-  *  ^^^  ^^  ^^®  ^^  apparently  the  whole  of  his  stock;  and  tmmedi- 
der  pres-    &tely  left  his  business,  and  became  a  bankrupt.    Lord  Ellen- 
sare.         borough  was  disposed  to  consider  it  a  volxmtary  preference ;  for 
the  threat  of  the  creditor,  even  if  pot  into  execution,  could  not 
put  the  bankrupt  in  a  worse  situation  than  the  actual  tranrfer 
of  the  goods  did.  He  did  not  redeem  himself  from  any  present 
difficulty  by  doing  the  act;  which  is  the  motive  for  such  an  act 
when  really  done  under  tiie  pressure  of  a  threat;  and  as  he  got 
nothing  by  evading  the  threat,  I  should  rather  say,  (^served 
his  lordship,)  that  it  was  a  voluntary  act  and  preference  on  his 
PavinjB^  a  part,  as  to  the  particular  creditor.^    So  where  the  acceptor  of 
bill  ofez-  1^  {^m  of  exchange,  two  da3rs  before  the  expiration  of  the  time 
^^^^^     for  which  the  bill  was  originally  drawn,  privately  informed  the 
indoTser  that  he  was  insolvent;  the  indorser  insistBd  on  being 
paid  the' amount  of  the  bill,  upon  which  the  acceptor  paid  it, 
*d77    *and  in  four  days  after  became  a  bankrupt;  it  also  appeared, 
that  die  bill  had  been  altered  so  as  to  make  it  foil  due  before 


*■  Atkins  V.  Seward,  Man.  Index,  63.  Coram  Holroyd,  J.,  in  Winchchester  spring 
assizes,  1819. 

^  De  Tastet «.  Carroll,  1  Slait.  88.    (9  Engr.  C  L.  806.) 

«  Baile]^ «.  Ballaid,  1  Campb.  416.  liie  sfmndnMs  of  ibis  dooisioa  was  doabtad  by 
Park,  J.,  in  Cook  «.  Rogers,  7  Ding*  446;  {30  Enja^.  C  L.  194;)  whisre  it  waa  beld 
that  solicitation  or  a  threat  on  the  part  of  tiie  creditor  was  not  of  itself  sufficient  to 
protect  a  payment,  unless  the  jury  were  satisBed  that  the  debtor  was  tnflaenced  b^ 
the  threat  in  making  anch  payment.  Butthe  doctrine  here  laid  down  may  be  consi- 
dered as  orerruled  by  more  recent  eases.  See' Morgan  •»  Bnmdjalt;  AtkioseD  v.  Brin- 
dle;  and  other  cases,  on/e,  239. 

'  Thornton  «•  Haigrayes,  7  East,  544. 
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this  transaction,  but  without  the  knowledge  of  the  indorset; 
held,  that  this  was  sufficient  proof  of  a  fraudulent  preference, 
so  as  to  entitle  the  assignees  to  recover  the  amount  of  the  bill 
from  the  indorser.  Lord  Eldon  said,  that  the  circumstance  of 
the  bankrupt  calling  on  the  defendant  two  days  before  the  bill 
became  due,  afforded  strong  ground  to  infer  fraud,  and  that 
the  inference  of  fraud,  as  &r  as  related  to  the  bankrupt,  was 
rather  strengthened  by  the  alteration  which  had  taken  place  in 
the  date  and  time  of  payment  of  the  bill.* 

The  result  of  the  modern  authorities  is,  that  to  constitute  Result  of 
a  fraudulent  preference  within  the  meaning  of  this  act,  the  ^?  antho- 
transfer  of  property  must  not  only  be  made  in  contemplation  o{^^^' 
bankruptcy,  but  it  must  also  be  voluntary,  and  with  an  inten- 
tion to  prefer  a  particular  creditor  to  the  injury  of  others.   The 
slightest  solicitation  on  the  part  of-  the  creditor  will  protect  the 
transaction;  unless  it  clearly  appears  that  the  act  originated  with 
the  debtor,  and  that  he  took  the  first  step  to  make  the  transfer, 
it  will  not  be  deemed  a  fraudulent  preference;  and  it  is  incum- 
bent on  the  party  who  seeks  to  defeat  the  transaction  to  show 
that  it  was  volimtary.^ 

6. — Noiice.'\  Having  considered  the  transactions  which  will  What 
not  be  affected  by  a  previous  act  of  bankruptcy,  provided  the  J**^*  "^ 
party  dealing  with  the  bankrupt  had  no  kaowledge  of  such  g^?^t 
act,  it  remains  to  be  observed,  that  independently  of  the  ordi-  notice  of 
nary  evidence  of  the  parties  having  notice  of  an  act  of  bank-  an  act  of 
ruptcy,  itis  enacted  by  the  6  Geo.  IV,  c.  16,  s.  83,  that  the  bankrupt- 
issuing  of  a  commission  shall  be  deemed  notice  of  a  prior  act  ^* 
of  bankruptcy  (if  an  act  of  bankruptcy  had  been  actually  com- 
mitted before  the  issuing  of  the  commission)  if  the  adjudication 
of  the  person  or  persons  against  whom  such  commission  has 
issued  *shall  have  been  notified  in  the  London  Gazette,  and  the    '278 
person  or  persons  to  be  affected  by  such  notice  may  reasona- 
bly be  presumed  to  have  seen  the  same. 

And  by  section  85,  if  any  accredited  agent  of  any  body  cor-  What 
porate  or  public  company  shall  have  had  notice  6f  any  act  of  5***^^  j^ 
bankruptcy,  such  body  corporate  or  company  shall  be  hereby  ^^'^^^  ^ 
deemed  to  have  had  such  notice.  l,ody  eor^ 

•  It  has  been  held,  that  a  notice  of  an  act  of  bankruptcy  given  porate. 
to  the  Bank  of  England  in  London,  in  time  for  communication 
to  be  made  to  branch  banks,  is  sufficient  to  bind  the  bank  in  re- 
spect of  transactions  with  the  bankrupt  at  any  of  the  branch 
hanks  of  that  establi^ment;  and  that  the  assignees  of  a  bank- 
rupt may  recover  in  trover  from  the  Bank  of  England  the 
amount  of  bank  post  bills  changed  by  an  agent  of  the  bank- 
rupt at  a  branch  bai^,  after  notice  of  the  act  of  bankruptcy 

*  Singrleton  v.  Butler,  8  Bos.  &  P.  283. 

^  See  ante,  929.    Morgan  v.  Bmndrett,  5  B.  &  Ad.  289.    (27  Eng.  C.  L.  79.)    Al- 
kinaoo  «.  Brindall,  2  Bing.  N.  C.  227.     (29  Eng.  C.  L.  316.)    Doe  v.  Gillett,  2  C. 
M.&R.  580.    1  Gale,  397. 
VoJU  L— 15 
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given  to  the  bank  in  London  in  suffici^it  time  to  have  been 
communicated  to  the  branch  bank;  for  the  general  rule  of  law 
is,  that  notice  to  the  principal,  is  notice  to  sdl  his  agents.* 

Creditors       7. — JudgmenisJ]    The  6  Geo.  IV,  c.  16,  s.  108,  enacts,  that 
haring  se-  qq  creditor  having  security  for  his  debt,  or  having  made  any 
Sh^*d*bte  *t**^^^™i6>^^  "^  London,  or  any  other  place,  by  virtue  of  any 
not  to  re-   <^ustom  there  used,  of  the  goods  and  chattels  of  the  'bankrupt, 
ceiyemore  shall  receive  upon  any  such  security  or  attachment  more  than 
than  other  a  rateable  part  of  such  debt,  except  in  respect  of  any  execution 
oreditoiB.   qj  extent  served  and  levied,  by  seizure  upon,  or  any  mortgage 
of  or  hen  upon  any  part  of  the  property  of  such  banbupt 
before  the  bankruptcy;  provided  that  no  (^editor,  though  for  a 
valuable  consideration,  who  shall  sue  out  execution  upon  any 
judgment  obtained  by  default,  confession,  or  nil  dicit,  shall  avail 
himself  of  such  execution  to  the  prejudice  of  other  fiur  credi- 
tors, but  shall  be  paid  rateable  with  such  creditors. 
This  enactment  comprises  every  species  of  judgment  ob- 
*279    tained  *against  a  defendant,  except  judgment  after  verdict,  trial 
by  the  record,  and  on  demurrer.^ 
A  creditor      Where  a  creditor  having  entered  up  judgment,  under  a  war- 
may  retain  rant  of  attorney,  issued  a  jft.  ^a.,  and  took  from  the  sheriff  a 
^*^  to*'  bill  of  sale  of  the  goods  seized;  the  debtor  having  become  a 
him  by      bankrupt,  and  his  assignees  having  taken  possession  of  the 
means  of    goods;  it  was  held,  that  the  creditor  might  recover  them  from 
anexecu-  the  assignees  in  an  action  of  trover;  for  the  seizure  and  sale 
tion,  be-     being  complete  before  the  bankruptcy,  the  creditor  was  not  at 
oThwi^  the  time  of  the  bankruptcy, «  a  creditor  having  security,"  with- 
ruptoy.      iti  the  meaning  of  this  section,  as  he  ha(}  been  paid  by  means 
of  the  execution.   Lord  Tenterden,  C.  J:  ^^  The  exception  con- 
tained in  the  clause  applies  to  creditors  having  security,  for  a 
person  who  has  levied  by  seizure  is  such  a  creditor,  he  has  a 
s         ^   security  by  his  right  to  have  the  goods  sold;  then  coines  the 
proviso,  which  only  limits  the  exception,  and  the  exception 
only  applies  to  cases  falling  within  the  first  part  of  the  section; 
viz.,  those  of  creditors  having  security;  the  plaintiff  in  this  case 
was  not  at  the  time  of  the  bankruptcy  a  creditor  at  all,  for  he 
had  been  paid  by  means  of  the  execution,  and  therefore  could 
not  be  within  the  operation  of  the  statute.*  So  where  the  goods 
\  of  two  joint  traders  were  seized  under  a  fi.fa.,  returnable  on 

the  2d  of  May,  and  the  traders  paid  to  the  sheriff  the  debt  on 
the  1st  of  May;  one  of  them  became  a  bankrupt  on  the  2d,  and 
the  other  on  the  5th  of  May.    On  the  11th,  a  conunission  of 
'  bankruptcy  was  issued,  and  on  the  19th,  the  sheriff  paid  over 

»  Willis  «.  The  Bank  of  England,  H.  &  W.  620.  5  N.  &  M.  478.  See  anit^  375, 
as  to  another  point.  And  see  Mayhew  v.  Eames,  3  B.  &  C.  601.  (10  Eng.  C.  L. 
195.) 

^  Coming  «•  Welsftnd,  6  Bing.  503.    (19  Eng.  C.  L.  149.) 

•  Wymer  «.  Kemble,  6  B.  &  C.  479.  (13  Eng.  C.  L.  238.)  Higgina  «.  M'Adamfl, 
3  Y.  &  J«  2.    Morland  «.  Pellatt,  8  B.  &  C.  723.    (15  Eng.  C.  L.  333.) 
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the  numey  to  the  execution  creditor.    Held,  that  he  was  enti- 
tled to  retain  it,  for  the  seizure  of  the  goods,  and  |he  conver- 
aon  of  them  into  money  extinguished  the  debt,  and  conse- 
quently the  execution  creditor  was  not  ^^a  creditor."    But 
where  a  creditor  obtained  judgment  by  nil  dicit  against  a  To  entitle 
trader,  and  therefore  issued  a  fi^Ja.^  and  the  sheriff  seized  the  the  credits 
trader^s  goods,  who  afterwards  and  before  the  sale  committed  ^^^^ ?»• 
an  act  of  bankruptcy,  upon  which  a  commission  was  sued  out,  t^^^^gt 
of  which  the  sheriff  had  notice;  but  the  sheriff  nevertheless  be  a  sale 
sold  *the  goods,  and  paid  the  proceeds  to  the  execution  credi-  as  well  as 
tor;  held,  that  the  assignees  might  recover  the  sum  so  paid  f^****? 
from  the  sheriff,  in  an  action  for  money  had  and  received.  Lord  J^*®^  "^^ 
Tenterden:    ^  The  judgment  in  this  case,  is  within  the  very  bankrapt^ 
words  of  the  proviso  in  the  108th  section.    The  object  of  that  ey. 
enactment  certainly  was  to  prevent  voluntary  preferences;  the    *280 
words  may  probably  go  beyond  the  intention.    The  intention 
that  the  creditor  under  such  circumstances  shall  not  have  the 
full  benefit  of  his  execution,  but  only  be  paid  pari  passu  with 
other  creditors  is  sufficiently  manifest;  and  the  only  effectual 
mode  of  giving  effect  to  that  intention,  is  to  prevent  the  credit- 
or from  receiving  the  money  produced  by  the  ssde  of  the  goods 
taken  in  execution.    If  the  creditor  is  allowed  to  receive  and 
retain  the  money,  he  will  frequently  receive  more  than  a  rate- 
able proportion.    The  safe  course  therefore  is,  to  say  that  he 
ought  not  to  receive  it;  and  consequently  if  he  does  receive  it, 
he  will  be  liable  to  an  action  for  money  had  and  received  to 
the  use  of  the  assignees.  It  was  the  duty  of  the  sheriff  to  have 
paid  this  money  to  the  assignees,*  and  having  wrongfully  paid 
it  to  the  creditor,  he  is  liable  in  an  action  for  money  had,  at  the 
suit  of  the  assignees.    The  seizure  being  prior  to  the  act  of 
bankruptcy  will  be  lawful  and  right:  it  is  not  necessary  to  say 
whether  the  sale  be  lawful  or  tortious;  the  sale  may  be  lawful, 
and  yet  the  proceeds  may  belong  to  the  assignees;  or  if  it  be 
wrongful  they  may  waive  the  wrong,  and  sue  for  the  proceeds 
as  money  received  to  their  use.****  . 

The  provisions  of  the  above  section  being  considered  to  have 
an  injurious  tendency,  by  deterring  plaintiffs  from  taking  cog- 
novits, whereby  expenses  might  be  saved;  to  remedy  which  it 
was*  enacted,  by  1  W.  IV,  c.  7,  s.  7, "  that  no  judgment  signed,  - 
or  execution  issued,  after  the  passing  of  this  act,  on  a  cognovit  Gognorit 
actionem,  signed  after  declaration  filed  or  delivered,  or  judg-  not  within 
ment  by  default,  confession  or  nihil  dicii,  according  to  the  prac-  *®®'  ^^ 
tice  of  tlie  court,  in  any  action  commenced  adversely,  tind  not 
by  collusion  for  the  purpose  of  fraudulent  preference,  shall  be 
*deemed  or  taken  to  be  within  the  said  provision  of  the  said    *281 
act,**  (i.  e.  6  G.  IV,  c.  16,  s.  108.) 

*•  But  the  court  will  not  compel  the  sheriff,  in  a  summaiy  way,  to  pay  the  money 
under  eneh  circumstances  to  the  assignees.  In  re  Washboum,  8  B.  &  C.  444.  (15 
Enff.  C.  L.  361.) 

^  Nodey  v.  Buck,  8  B.  &  C.  160.    (15  Eng.  C.  L.  178.) 
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Jadgment      It  has  been  decided  that  this  enactment  does  not  extend  to 
on  a  war-  judgments  on  warrants  of  attorney,  though  given  without  col- 
Smev   *"  ^^^^  ^'  intention  of  fraudulent  preference.   Where  the  sheriff 
^*      seized  goods  under  a  ^.yb.,  issued  on  such  a  judgment,  and 
after  the  seizure,  but  before  sale,  the  debtor  committed  an  act 
of  bankruptcy,  of  which  the  sheriff  had  notice,  notwithstand- 
ing which,  he  sold  the  goods,  and  paid  the  proceeds  to  the  ex- 
ecution creditor;  held,  that  he  was  liable  to  the  assignees  in  an 
action  for  money  had  and  received.* 
Execn-         iThe  108th  section  does  not  extend  to  executions  executed 
*^^^^^  two  months  before  the  commission  is  sued  out,  such  execu- 
mOTiSiB^^  tions  being  protected  by  section  81.    Where  the  sheriff  seized 
before  the  goods  imder  an  execution  issued  on  a  warrant  of  attorney  two 
fiat  id  sued  months  before  a  commission  was  issued  against  the  debtor; 
out  are      held,  that  it  was  protected  by  section  81,  and  not  within  section 
^"mc^S^I   ^^®-    ^^^  Denman,C.  J.:  "The  words  of  section  108  are 
y8«c.    .  ^^^  large,  do  as  to  make  it  almost  necessary  to  impose  some 
limitation  on  their  meaning.    I  think  that  the  section  does  not 
so  far  control  section  81,  as  to  prevent  its  clear  and  distinct 
words  from  operating  in  a  case  of  this  description.^'    Parke,  J. : 
"  It  appears  to  me  that  section  81  applies  to  all  executions 
levied  more  than  two  months  before  the  issuing  of  the  commis- 
sion whether  found  on  judgments  after  verdict,  or  on  judg- 
ments by  default  or  confession;  and  that  the  108th  section  ap- 
j)lies  only  to  judgments  by  default  or  confession,  or  nil  dicity 
where  the  seizure  has  taken  place  within  two  calendar  months 
before  the  issuing  of  the  commission;  this  construction  will  re- 
concile the  two  sections  of  the  act    The  108th  section,  though 
obscure  in  its  t^rms  originallv,  has  received  a  judicial  construc- 
tion which  makes  it  tolerably  clear.    The  creditor  who  has 
issued  execution  on  a  judgment  after  verdict,  though  within 
two  months,  is  entitled  to  a  preference,  if  the  seizure  was  be- 
fore an  act  of  bankruptcy;  but  where  the  judgment  is  by  de- 
fault or  confession,  then,  to  entitle  the  creditor  to  a  preference, 
there  must  have  been  a  sale  as  well  as  a  seizure.''    Patteson, 
*2S2    J.:  "  Tlie  108th  section  does  *not  in  my  judgment  apply  to  any 
case  protected  by  section  81.    I  believe  the  108th  has  given  oc- 
casion within  a  few  years  to  more  litigation  than  any  section 
in  any  act  of  parliament  ever  did."^ 

•  Grosfield  «.  Stanley,  4  B.  &  Ad.  87.    (24  Enj^.  C.  L.  30.) 

^  Godson  V.  Sanctuary,  4  B.  &  Ad.  355.    (34  Eng.  C.  L.  53.)    1  N.  &  M.  69. 
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SECTION  VI. 

ACTIONS  BY  ASSIGNEES. 


I.  Trover 

3.  Assampsit*     >     • 

3.  Debt.  .... 

4.  Corenant.  .        •        • 

FsOK  what  has  been  already  stated,  it  appears  that  all 
the  property  of  the  bankrupt,  real  and  personal,  in  possession 
remamder,  reversion,  or  in  action  merely,  to  which  he  was  en-' 
titled  at  the  date  of  the  act  of  bankruptcy,  or  afterwards,  is 
vested  absolutely  in  the  assignees  by  virtue  of  their  appoint- 
ment, so  as  to  give  them  the  same  rights  and  remedies  with  re- 
lation to  it,  as  if  the  property  vested  in  them  in  their  own  right 
individually.  They,  have,  therefore,  the  same  remedies  by  ac- 
tion for  the  recovery  of  debts  due  to  the  bankrupt,  and  for  all 
civil  injuries  with  respect  to  the  property  thus  vested  in  them, 
that  the  bankrupt  himself  would  have  had,  if  no  fiat  had  been 
sued  out  against  him.* 

1. —  Trover.']  This  is  the  usual  form  of  action  when  there  is  When 
an  asportation  of  goods.    It  lies  against  a  sheriff  for  taking  the  trover  lies 
bankrupt's  goods  in  execution  after  an  act  of  bankruptcy,  and  ®p*!S'  * 
selling  them  after  a  commission  is  sued  out;  provided  the  ■"®""* 
'commission  be  sued  out  within  two  months  of  the  seizure.^    *283 
So,  if  having  seized  them  after  an  act  of  bankruptcy^  he  sells  Trover, 
them  even  before  a  fiat  is  sued  out,  and  without  notice  of  the 
bankruptcy;  for  the  property  vests  in  the  assignees  by  relation 
from  the  time  of  the  act  of  bankruptcy,  and  the  sheriff  is 
bound  to  know  whose  goods  he  takes  ;<^  and  it  makes  no  differ- 
ence that  the  sheriff  has  paid  over  the  proceeds  (o  the  petition- 
ing creditor  upon  an  indemnity;  he  is  still  liable  to  the  assig- 
nees in  this  form  of  action,  though  he  had  no  notice  of  the  act 
of  bankruptcy.*'    So  where  the  sheriff  had  seized  the  goods 

*  **  It  is  by  no  means  trae,  as  a  ffenenil  proposition,  that  the  assignees  can  maintain 
no  other  actions  than  what  might  be  maintained  by  the  bankrupt.  A  banknipt  cannot 
recoTer  the  value  of  goods  he  had  delivered,  in  pursuance  of  a  purpose  of  fraudulent 
preference  in  contemplation  of  bankruptcy,  which  his  assignees  may,  and  in  dailv 
practice  constantly  do,  and  many  other  instances  to  the  same  effect  may  be  cited.'* 
Per  Lord  Ellenborough,  C.  J.,  in  Blozam  v,  Hubbard,  5  East,  431. 

^  Cooper  V.  Chitty,  1  Burr.  20.    1  Bl.  65.    Smith  «.  Milles,  I  T.  R.  475.     • 
<  Balme  «.  Hntton,  9  Bing.  471.    (34  Eng.  C.  L.  338.)    3  M.  &  Scott,  1.    1  C. 
U  M.  263.    Dillon  v.  Langley,  3  B.  &  Ad.  131.    (32  Eng.  C.  L.  46.)    Carlisle  v. 
Garland,  7  Bing.  398.     (20  Eng.  C.  L.  136.)     10  Bing.  452,  (25  Eng.  C.  L.  192,) 

5.  C.  (Error.)  2  C.  &  M.  31,  S.  C.  Price  «.  Helyar,  4  Bing.  604.  (15  Eng.  C. 
L.  87.)  Potter  v.  Starkie,  4  M.  &  S.  260.  In  Balme  v.  Hutton,  2  Crom.  ft  J.  19, 
the  Court  of  Exchequer  held  that  the  sheriff  was  not,  under  such  circnmstanees,  liable 
in  this  form  of  action,  but  their  decision  was  reversed  by  a  court  of  error,  wmrt^ 

'  Young  «.  Marshall,  8  Bing.  43.    (31  Eng.  C.  L.  315.)    Potter  «•  Starkie,  mipra. 
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Troyer.     subsequent  to  an  act  of  bankruptcy,  and  after  having  received 
notice  thereof,  he  made  a  bill  of  sale  to  the  execution  creditor 
who  sold  them  to  another  creditor,  who  afterwards  became  one 
of  the  assignees,  and  permitted  part  of  the  property  to  remairt 
on  the  bankrupt's  premises;  held,  that  the  sheriff  was  liable 
for  the  amount  to  the  assignees  in  trover,  though  they  might 
take  the  goods  from  the  vendee,  or  ratify  the  sale,  and  recover 
the  proceeds  from  the  seller/ 
When  tro-     Ajid  so,  if  the  execution  creditor  becomes  a  party  to  the  tor- 
Ter  lies     tious  proceedings  of  the  sheriff,  by  receiving  the  proceeds  of 
gainst  an  jjj^  g^^j^^  ^^  ^y  accompanying  the  officer  at  the  time  of  the 
io^^j!^  execution,  or  by  giving  a  bond  to  the  sheriff,  (because  giving 
a  bond  is  equal  to  intermeddUng,)  he  is  liable  to  the  assignees 
in  trov6r,  and  in  such  a  case  there  is  no  occasion  for  an  actual 
demand,  because  the  property  being  vested  in  the  assignees 
from  the  time  of  the  bankruptcy,  the  execution  was  tortious.* 
Asainst   .     And  in  all  cases  where  the  gobds  of  a  trader  are  taken  by  a 
otter  per-  third  person  after  an  act  of  bankruptcy,  the  assignees  may 
^^QOA    *niaintain  trover  to  recover  the  value  of  them:  vAy  where  a 
relation  of  the  bankrupt  took  plate  out  of  the  bankrupt's  house 
and  disposed  of  it  for  the  maintenance  of  the  bankrupt  and  his 
family,  during  his  examination,  at  the  request  of  the  banknipt ; 
held,  that  the  assignees  might  maintain  trover  for  it  against  the 
relation.®    So  trover  is  the  proper  form  to  sue  for  the  value  of 
a  bill  of  exchange  indorsed  by  the  bankrupt  to  a  creditor,  after 
an  act  of  bankruptcy.**    So  for  goods  sold  by  the  banknipt 
after  an  act  of  baiJcruptcy*    Where  the   goods  are  in  the 
order  and  disposition  of  the  bankrupt  at  the  time  of  the  bank- 
ruptcy, there  need  not  be  an  actual  demand  and  refiisal^'before 
action  brought,  for  the  very  taking  of  the  goods  from  one  who 
has  no  right  to  dispose  of  them  is  a  conversion ;  but  if  the  goods 
be  received  by  the  party  before  an  act  of  bankruptcy,  it  seems 
that  a  demand  and  refusal  must  be  proved  to  maintain  an  ac- 
tion in  trover. 
When  a         Where  the  goods  were  collusively  sold  by  a  trader  in  con- 
demand     templation  of  bankruptcy,  and  with  a  view  to  give  the  creditor 
ftHMdmust  *  fraudulent  preference;  it  was  held   necessary  to  show  a 
be  shown,  demand  and  refusal,  or  an  actual  conversion,  to  sustain  tro- 
ver.»    So,  where  a  trader  delivered  bills  of  exchange  to  a  cre- 
ditor in  contemplation  of  bankruptcy;  held,  that  the  receipt 
of  the  money  for  the  bills  by  the  creditor,  was  not  a  suflScient 
conversion,  and  that  the  assignees  could  not  maintain  trover 


•  Vangrhan  v.  Wilkins,  1  B.  &;  Ad.  370.    (90  Enff.  C.  L.  400.) 

^  Rash  V.  Baker,  3  Stra.  996.    B.  N.  P.  41.    Mersham  v.  Edmonson,  1  B.  &  P. 
969. 

•  Thompson  v.  Gonncell,  1  T.  R.  157. 

•  Waller  v,  Drakeford,  I  Stark.  481.    (S  Eng.  C.  L.  476.) 

•  Hoist  «.  Gwennap,  2  Stark.  306.    (3  Eng.  C.  L.  357.) 
'  Soames  «.  Wats,  1  C.  &  P.  400.    (11  Eng.  0.  L.  436.) 


c  Nixon  V.  Jenkins,  3  H.  Bl.  136. 
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without  proving  a  demand  and  refusal  before  the  bills  became  Tioyer. 
due.* 

If  the  assignees  affirm  the  acts  of  a  person  who  wrongfully  If  the  as- 
sold  the  property  of  the  bankrupt,  they  cannot  afterwards  treat  ^^^  ^' 
him  as  a  wrong  doer  and  maintain  trover. ,  As,  where  a  trader  ™J  ^^ 
absconded  and  left  his  dwelling-house  and  shop,  and  the  wrongdo- 
defendant  took  possession  thereof,  and  carried  on  the  business  er,  they 
bondjfide  for  the  benefit  of  all  the  creditors  of  the  bankrupt,  cannot 
and  kept  a  daily  account  of  his  receipts,  payments,  &c.;  after  a  ™«io^*"* 
conunission  had  been  sued  out  he  was  summoned  before  the  ^{^st 
commissioners,  and  he  delivered  a  copy  of  the  account  so  kept  him. 
by  him  to  the  assignees,  to  whom  he  had  previously  paid  the    *285 
balance;  shortly  afterwards  they  brought  an  action  of  trover 
against  him,  for  goods  alleged  to  have  been  wrongfully  con- 
verted by  him;  held,  that  an  action  could  not  be  sustained, 
for  by>  accepting  from  him  the  balance  of  the  account,  they 
affirmed  his  acts,  and  thereby  recognised  him  as  their  agent  in 
tlie  sale  of  the  bankrupt's  goods;  and  having  once  affirmed  his 
acts  and  treated  him  as  their  agent,  they  could  not  afterwards 
treat  him  as  a  wrong  doer,  nor  could  they  affirm  his  acts  in  one 
part  and  avoid  them  as  to  the  rest.    If,  on  the  other  hand,  they 
accepted  the  balance  of  the  account  as  a  satisfaction  for  the 
wrongful  act,  the  acceptance  of  that  sum  was  an  answer  to  the 
action.^    Where  wi.  obtained  biUs  of  exchange  from  B.y  upon 
a  f^udulent  representation  that  a  void  security  which  he  had 
given  him  was  sufficient;  and  •/?.  having  subsequently  repented 
of  what  he  had  done,  he  returned  to  B.  the  bills,  including  the 
amount  of  one  of  them  which  he  had  discounted  in  bank  notes, 
after  he,  •^.,  had  committed  an  act  of  bankruptcyf  and  B.  re- 
turned the  security;  held,  that  the  assignees  of  w^.  could  not 
maintain  trover  for  these  bills  against  A,  for  the  bills  were  ob- 
tained by  wf.  by  a  criminal  fraud,  and  therefore  did  not  pass  to 
his  assignees,  as  nothing  vests  in  them  but  such  real  and  per- 
sonal estate  of  the  bankrupt  in  which  he  had  the  equiiabie  as 
well  as  legal  interest;  and  since,  if  they  should  recover,  a  court 
of  equity  would  compel  them  to  restore  the  bills,  £.,  on  the 
rule  to  prevent  a  circuity  of  action,  was  entitled  to  retain 
them.* 

2. — Assumpsit.  I    Where  there  is  a  wrongful  conversion  of  When  the 
the  bankrupt's  property,  the  assignees  have  an  election  to  bring  assignees 
trover  or  assumpsit,*  but  the  former  is  more  beneficial  to  them;  ^Jmosit 
for  in  trover  the  plaintiff  may  recover  the  full  value  of  the  ^ 

goods,  though  the  sale  may  not  actually  have  produced  more 
than  half  their  worth;  but  in  assumpsit,  the  assignees  are  only 
*entided  to  recover  what  the  party  really  received,  which  is    *286 

•  Jones  9.  Fort,  9  B.  &  C.  764.    (17  Eng.  C.  L.  493.)    4  M.  &  R.  547. 
^  Brewer  o.  Sparrow,  7  B.  &  C.  310;     (14  Eng.  C.  L.  60.) 

•  Gladstone  v.  Had  wen,  1  M.  &  S.  517. 

'  Hitchm  V.  Campbell,  2  Bl.  827.    3  Wils.  304. 
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Assomp-    onl7  what  the  sale  of  the  goods  produced.*    Trover  is  also 
8^t.  more  beneficial  to  the  assignees  in  another  respect,  for  by 

bringing  assumpsit  they  affirm  the  contract,  whereby  the  de- 
fendant is  enabled  to  set  off  debts  due  to  him  by  the  bankrupt, 
which  he  could  not  do  in  trover.  ** 

The  assignees  may 'maintain  an  action  for  money  had  against 
any  person  who  has  received  money  which  ought  to  have  been 
paid  to  them. 
Effects  at-     Where,  after  the  issuing  of  the  commission,  and  the  assign- 
tached       ment  of  a  bankrupt's  estate,  a  creditor,  knowing  the  fact,  and 
ajroad.      residing  in  England,  attached   the  effects  of  the  bankrupt 
abroad,  whereby  he  received  the  amount  of  his  debt;  held, 
that  the  assignees  might  recover  it  &om  him  in  an  action  for 
mpney  had  and  received;  for  the  bankrupt's  property  abroad 
was  vested  in  the  assignees  by  the  assignment,  and  they  might 
dispose  of  it  in  th^  same  manner,  as  if  it  was  in  this  country; 
though  if  the  law  of  the  country  in  which  it  is  situate  required 
Foreign  ^  a  particular  mode  of  conveyance,  that  must  be  adopted.^    So, 
attach-      where,  after  an  act  of  bankruptcy  had  been  committed,  but  be- 
°*®'"*'        fore  the  assignment,  a  creditor  attached  the  bankrupt's  proper- 
ty; held,  that  the  assignees  might  recover  it  in  this  form  of 
action,  for  a  creditor  will  not  be  permitted  to  gain  priority 
.     by  a  foreign  attachment.^ 
Payment       An  action  for  money  had  and. received  will  lie  against  a 
to  land-     landlord  for  money  paid  to  him  for  rent  by  the  bankrupt,  after 
an  act  of  bankruptcy,  in  consequence  of  the  landlord  being 
about  to  distrain  for  it;  for  the  landlord  had  a  legal  lien  upon 
the  goods  in  the  bankrupt's  possession  at  the  time.^ 
Transfer        ./f  .,  after  committing  an  act  of  bankruptcy,  indorses  to  B.,  at 
®^"l^*11  *^"  whose  suit  he  was  arrested,  a  biU  of  exchange,  which  C.  ac- 
roptorr       cepted  in  expectation  of  receiving  goods  to  the  amount  from 
wf.;  C.  receives  the  goods,  and  pays  the  amount  of  the  bill  to 
jB.;  held,  that  the  assignees  could  not  maintain  an  action  against 
*287    jB.,  *for  this  money  as  money  had  and  received  to  their  use, 
Granting   their  proper  remedy  being  trover.*"    •^.  being  a  bankrupt,  con- 
an  annuity  tinues  in  possession  of  hia  estate,  and  grants  an  annuity  out  of 
certain  premises  to  B.    The  tenant  in  possession  pays  the  rent 
to  By  in  order  to  prevent  a  distress.    Held,  that  the  assignees 
could  not  maintain  an  action  for  money  had  and  received  against 
Bj 

Where,  after  an  act  of  bankruptcy,  the  sheriff  seized  the 

bankrupt's  goods  in  execution,  after  which  a  docket  was  struck, 

of  which  a  creditor  gave  notice  to  the  sheriff,  and  to  prevent  a 

.  sale,  paid  the  demand;  held,  that  the  assignees  could  not,  by 

'  Per  Buller,  J.,  in  Kingr  v.  Leith,  2  T.  R.  144. 

^  Smith  V.  Hodson,  4  T.  R.  211. 

•  Hunter  v.  Potts«  4  T.  R.  182.    PbUlips  v.  Hunter,  2  H.  Bl.  402. 

'  SiU  V.  Worswick,  1  H.  Bl.  665.  •  Stephenson  «.  Wood,  5  Esp.  200. 

'  Waller  «.  Drakeford,  1  Stark.«481.     (fEng.  C.  L.  476.) 

I  Darnton  v.  Pigman,  Peake's  Add.  Caa.  18. 
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repaying  the  creditor,  maintain  an  action  against  the  sheriff  for  Aasump- 
money  paid;  as  it  had  never  been,  in  fistct,  the  money  of  the  ^^^ 
bankrupt  or  his  assignees.* 

Where  money  was  deposited  by  a  bankrupt  in  the  hands  of  An  action 
an  arbitrator,  who  was  to  decide  to  whom  it  belonged;  the  ar-  will  not  lie 
bitrator,  before  the  commission  issued,  and  without  knowledge  **^?*15 
of  any  act  of  bankruptcy  having  been  committed,  paid  the  ^^^ q^^' 
money  over  to  the  person  who  he  thought  was  entitled  to  re-  gratnitous 
ceive  it;  held,  that  the  assignees  could  not  recover  it  from  the  channel  of 
arbitrator  in  an  action  for  money  had;  for  it  would  bfe  a  great  convey- 
hardship,  if  persons  who  are  made  the  gratuitous  channels  of  "'^* 
conveyance  or  delivery,  should  be  answerable  for  property 
passing  through  their  hands,  under  circumstances  which  lead 
to  a  suspicion  that  the  transfer  may  not  be  made  lawfully.^ 

So  where  a  trader,  in  prison,  employed  an  auctioneer  to  sell 
goods,  who  sent  him  the  proceeds  by  the  defendant;  the  trader 
having  become  a  bankrupt  by  lying  in  prison;  held,  that  the 
assignees  could  not  maintain  an  action  for  money  had  against 
the  defendant,  as  he  was  but  the  mere  channel  of  conveyance/ 
Nor  can  they  in  this  form  of  action  recover  the  amount  of  India 
India  stock  transferred  by  the  bankrupt  after  an  act  "of  bank-  »^oek: 
ruptcy;  for  stock  is  not  money,  and  therefore  no  money  had      ^°^ 
been  received.* 

Where  after  an  act  of  bankruptcy  committed  by  a  trader,  a  The  as- 
creditor  received  from  the  trader's  bankers  the  amount  of  a  signers 
draft  drawn  on  them  by  the  trader  in  favor  of  the^  creditor,  !^f ^J 
and  the  assignees  subsequently  brought  an  action  against  the  disaffirm 
bankers  for  a  larger  sum  of  money  belonging  to  the  bankmpt,  the  same 
in  which  the  bankers  attempted  to  set-off  the  amount  of  the  trans- 
draft  paid  to  the  creditor,  which  was  disallowed,  because  they  ^**<>"' 
paid  it  with  full  knowledge  of  the  bankruptcy;  the  assignees 
afterwards  brought  an  action  against  the  creditor  for  the 
amount  of  the  draft;  held,  that  they  were  not  entitled  to  re- 
cover; for  they  had  an  election,  to  bring  an  action  against  the 
bankers  or  the  creditor,  and  having  brought  an  action  against 
the  bankers,  they,  by  disallowing  the  set-off,  denied  that  the 
pajrment  was  made  to  the  creditor  on  their  account;  therefore, 
they  should  not  now  be  permitted  to  contradict  it,  and  say  that 
the  mon^y  was  received  by  him  to  their  use.    They  could  not 
afi^m  and  disaffirm  the  same  transaction.® 

The  assignees  may  maintain  an  action  for  unliquidated  da-  Damages 
mages,  which  had  accrued  before  the  bankruptcy  by  the  non-  ^^r  the 
performance  of  a  contract;  as  where  the  bankrupt  entfered  into  Tq""^^^' 
a  contract  with  the  defendant,  that  the  latter  should  supply  him  of  a  con- 
with  a  quantity  of  stone  within  a  certain  time,  and  at  a  certain  tract, 
rate^  and  the  defendant  failed  in  performing  his  part  of  the 

>  Backer  v.  Booth,  M.  &  M.  518.    (23  Eng.  C.  L.  373.) 

*  Tope  «.  Hockin,  7  B.  &  C.  101.    (14  Eng.  C.  L.  33.) 

<  Coles  V.  Wright,  4  Taunt.  198. 

'  Nitingale  v,  DeTisme,  5  Burr.  3589.  *  Vernon  v.  Hanson,  3  T.  R.  387. 
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contract,  whereby  the  bankrapt,  before  his  bankruptcy,  sus- 
tained a  great  loss,  held,  that  his  assignees  might  sue  the  de* 
fendant  for  the  damages  which  the  bankrupt  thereby  sustained; 
for  the  legislature  intended  to  include  in  the  6  Geo.  IV,  c  16, 
s.  63,  all  that  could  pass  to  the  assignees  under  the  former 
bankrupt  laws,  and  the' right  of  action  here  claimed  passed  by 
that  clause,  either  as  personal' estate  of  the  bankrupt  or  as  a 
debt  due  to  him,  under  the  words,  <<  all  the  present  and  future 
personal  estate  of  such  bankrupt"  The  absence  of  the  word 
*289  *"  effects,''  which  was  in  the  former  statute,  made  no  diflTerence. 
Und^r  this  statute,  the  assignees  had  power  to  sue  upon  con- 
tracts made  with  the  bankrupt,  and  for  injuries  affecting  his 
property,  though  not  for  mere  personal  wrongs,  and  such 
causes  of  action  as  would  abate  by  his  death.* 

When  the  3. — Debt.]  The  assignees  of  a  bankrupt  may  recover  in  an 
aseigiiees  action  of  debt,  on  the  statute  9  Ann,  c.  14,  money  lost  at  play 
?bL  "^^  by  the  bankrupt  before  his  bankruptcy,  for  it  is  to  be  consi- 
dered as  part  of  the  bankrupt's  estate  which  has  wrongfully 
passed  to  the  winner;^  and  a  release  by  the  creditors  to  the 
bankrupt,  a  year  after  the  commission,  of  all  actions,  causes  of 
action,  &c.,  which  they  ihen  had  against  him,  has  been  held 
not  to  destroy  the  assignees'  right  to  maintain  such  an  action ; 
for  as  soon  as  the  assignment  was  made  under  the  commission, 
all  that  was  then  the  bankrupt's  would  go  to  his  assignees; 
and  the  fair  and  true  construction  of  the  release  was,  that  it  did 
not  relate  to  things  before  effectually  •  assigned,  but  to  such 
things  as  might  thereafter  come  to  the  bankrupt^ 

The  assignees  are  allowed  to  sue  both  in  the  debet  and  de- 
tinetj  because  the  whole  property  of  the  bankrupt  is  vested  in 
them  by  law.** 

CoTenant.  4. — Covenant.]  The  assignees  may  maintain  covenant  for 
rent  on  a  lease  .by  the  bankrupt,  and  the  lessee  cannot  plead 
that  the  lessor  nihil  habuit  in  tenementia^  for  the  assignees 
are  to  all  intents  and  purposes  considered  in  the  same  situation 
as  the  lessor  was  before  his  bankruptcy,  and  the  lessee  was 
precluded  by  the  lease  from  controverting  the  title  of  his  land- 
lord.® Where  the  bankrupt  and  the  defendants  were  members 
of  a  joint  stock  company,  and  the  bankrupt  demised  lands  to 
the  defendants  as  trustees  of  the  company,  who  covenanted  to 
pay  him  rent.  By  a  separate  deed,  the  bankrupt  and  other 
members  of  the  company  covenanted,  when  called  upon,  to  do 
*290  *and  perform  all  such  acts  as  were  necessary  to  indemnify  the 
defendants  from  all  loss  and  damage  which  they  might  sustain 

•  Wright  V.  Fairfield,  3  B.  &  Ad.  737.  (22  Eng.  C.  L.  176.) 
^  Brandon  v.  Pate,  2  H.  Bl.  308. 

<  Carter  v.  Abbott,  1  B.  &  C.  444.  (8  £ng.  C.  L.  124.)    2  D.  &  k.  575. 
'  Per  Bailer,  J.,  in  Winter  v.  Kretchman,  2  T.  R.  46. 

•  Parker  v.  Manning,  7  T.  R.  537. 
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in  the  execution  of  their  trusts.  Held,  that  the  assignees  might 
sue  the  defendants  on  their  covenant^ 

Quwre, — ^Whether  a  right  to  sue  upon  a  covenant  by  a  les- 
sor, to  offer  to  the  lessee  an  option  to  purchase  the  premises, 
passes  to  the  assi^ees  of  the  lessee  upon  his  bankruptcy.^ 

5. — TVespassJ]    Trespass  will  not  lie  against  a  sheriff  for  When  the 
taking  the  bankrupt's  goods  in  execution  after  an  act  of  bank-  assignees 
ruptcy,  the  proper  remedy  being  trover.®    It  see&s  that  the  ^^  S^!^ 
assignees  cannot  maintain  trespass  for  an  injury  done  to  the  pagg. 
bankrupt's  property  before  an  act  of  bankniptcy,  but  if  they 
do  not  inteifere,  the  bankrupt  himself  may  maintain  such  an 
action  as  trustees  for  them.' 

But  the  assignees  may  maintain  trespass  in  their  own  name, 
for  any  damage  done  to  the  property,  while  it  is  in  their  pos- 
session. Where  the  assignees  of  a  bankrupt  took  possession  of  \ 
a  farm  and  stock  belonging  to  the  bankrupt,  and  managed  it 
for  the  benefit  of  the  creditors,  and  purchased  additional  stock  ' 
and  farmmg  utensi]»,  and  after  having  continued  in  possession 
for  several  months,  the  sheriff  seized  part  of  the  stock,  which 
had  belonged  to  the  bankrupt,  under  an  execution  sued  out  at 
the  suit  of  a  judgment  creditor,  for  which  the  aissignees,  in  their 
own  name,  and  not  in  their  character  of  assignees,  brought  an 
action  of  trespass  against  the  sheriff;  held,  that  the  action  was 
maintainable,  for  the  assignees  had  been  a  considerable  time 
in  possession;  they  claimed  the  property  legally  as  their  own, 
though  they  acted  as  trustees  ibr  the  general  creditors;  under 
such  circumstances,  the  sheriff  was  to  be  deemed  primd  facie 
a  trespasser.  If  they  had  sued  as  assignees,  affirming  the  com- 
mission, it  would  have  opened  another  consideration.  The 
sheriff  might  be  able  to  defend  himself,  by  showing  that  the 
commission  was  invalid.® 

*  Where  the  lessee  of  premises  covenanted,  on  payment  of  a    *291 
sum  of  money,  to  demise  the  premises  to  the  bankrupt  for  a  Wrongfal 
term,  by  a  lease,  containing  covenants  similar  to  those  con-  di'tfe^s- 
tained  in  the  original  lease,  and  the  bankrupt  covenanted  to 

pay  the  rent,  &c.,  in  the  same  manner  as  if  the  lease  were 
granted;  the  bankrupt  took  possession  and  paid  the  rent;  the 
lessee  having  neglected  to  pay  the  rent  to  the  superior  land- 
lord, he  distrained  the  bankrupt's  goods;  held,  that  the  agree- 
ment operated  as  a  present  demise,  and  that  the  assignees  of  the 
bankrupt  might  maintain  an  action  against  the  lessee  for  the 
injury  resulting  to  his  estate  from  the  distress/  So  where  a 
bsuiknipt  hired  a  carriage  of  M,  and  let  it  to  the  defendant, 

>  Bedford  v.  Bnitton,  1  Bingr.  N.  C.  399.    (37  Eng.  C.  L.  433.)    1  Scott,  345. 

^  Collisdn  V.  Lettdom,  6  Taunt.  334.    (1  En^.  G.  L.  366.) 

<  Smith  V.  Milles,  1  T.  R.  475.    See  anUj  383. 

'  Clarke  v.  GaWert,  3  Moore,  96.    (4  Eog.  C.  L.  366.) 

•  Beinaseoni  V.  Fairbrother,  7  B.  &  C.  379.    (14  Eng.  C.  L.  53.) 

'  Hancock  v.  Caffjn,  8  Bing.  359.    (31  Eng.  C.  L.  318.)    1  M.  &  Soott,  531. 
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who  sent  it  back  damaged,  to  the  bankrupt;  M.  haying  re- 
paired the  carriage  with  the  contsent  of  the  bankrupt,  proved 
the  amount  of  repairs  under  the  commission;  held,  that  the 
assignees  might  maintain  an  action  against  the  defendant 
for  damages  done,  though  no  divi<lend  was  paid  under  the 
commission;* 

Joinder  of     6. — 0/  the  declaration.']  In  actions  ex  contractu  by  as- 
assignees.  signees,  they  must  all  join,  the  non-joinder  of  one  of  them  has 
been  held  to  be  a  ground  of  non-suit;^  but  the  non-joinder  of 
any  one  of  them  in  actions  ex  delicto  can  only  be  taken  ad- 
vantage of  by  a  plea  of  abatement  to  the  whole  action,  though 
the  other  assignees  who  sue,  can  only  recover  their  propor- 
tional parts.®    Where  an  order  of  court  directed  that  •/? .,  one 
of  two  assignees*  should  be  removed,  and  B,  appointed  in  his 
place;  and  •/$.  did  dot  concur  in  the  reassignment  to  B,;  held, 
*292    that  B.  and  the  ^remaining  assignee  could  not  maintain  an  ac- 
tion of  assumpsit  in  their  character  of  assignees;  for  w?.  was 
still  a  necessary  party  to  the  action,  as  the  legal  estate  con- 
tinued in  him  until  he  made  a  reassignment,  or  until  the  com- 
missioners made  a  new  assignment.*' 
FreBh  as-       But  by  6  Geo.  IV,  c.  16,  s.  66,  it  is  enacted,  that  when  a 
Bignment  fj^^sh  assignment  to  new  assignees  has  been  ordered,  the  debts 
simees*'"  ^^^  P^wonal  estate  of  the  bsmkrupt  shall  be  thereby  vested  in 
^     *     the  new  assignees,  and  that  it  shall  he  lawful  for  them  to  sue 
for  the  same,  &c.,  as  effectually  as  the  former  assignees  might 
have  done;  and  that  the  new.conveyance  shall  be  valid  with- 
Aetion  not  out  any  conveyance  from  the  former  assignee.    And  by  see- 
to  abate,    tion  77,  a  suit  or  action  shall  not  abate  by  the  death  or  removal 
of  an  assignee,  but  the  name  of  the  new  assignee  shall  be  sub- 
.  stituted  in  the  place  of  the  former,  and  the  action  prosecuted 
in  the  same  manner  as  if  the  surviving  and  new  assignee  had 
originally  commenced  the  same.® 

Where  the  provisional  assignee  brought  assumpsit,  and  be- 
fore the  delivery  of  the  declaration  he  assigned  the  estate  to  the 
new  assignees  who  prosecuted  the  action  in  his  name;  held, 

*  Porter  V.  Vorley,  9  Bing.  93.  '  (23  Eng.  C.  L.  272.)  2  M.  &  S.  141.  But  the 
assignees  "were  entitled  to  nominal  damages  only. 

^  SnellflrroTB  v.  Hnnt,  1  Chitt.  R.  71.  (18  Eog.  C.  L.  32.)  9  Staik.  424.  (3 
Ens.  C.  L.  414.)  But  in  this  esse  the  contract  declared  upon,  was  exclusively  made 
with  the  otngviees,  and  therefore  they  did  not,  all  together,  sue  in  autre  droit;  and  in 
general,  where  assignees  sue  on  a  contract  with  the  hankrupt,  there  seems  no  reason 
why  if  two  out  of  three  he  plaintiffs,  the  defendant  should  not  he  required  (if  he  will 
•  set  up  the  objection)  to  plead  the  non-joinder  of  the  third  in  abatement,  as  in  the  case 
of  the  non-joinder  of  an  executor.  See  Alivon  v,  Furnival,  1  Cr.  M.  &  R.  290*6.  1 
Chitt.  PL  23. 

«  Bloxam  v.  Hubbard,  5  East,  407. 

*  Aldritt  V.  Kettridge,  1  Bing.  355.  (8  Eng.  0.  L.  346.)  6  Mooie,  569.  (17  Eng. 
C.  L.  58.) 

*  Proceedinfl»  in  an  action  at  the  suit  of  assignees  were  allowed  to  be  amended,  by 
making  the  official  assignee  a  joint  plaintiff*  with  the  other  assigoeest  in  Baker  r. 
NeaTer»l  C.&M.  112. 
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on  a  plea  of  non  aasumpHi^  that  it  was  no  ground  of  nonsuit, 
for  there  was  a  privity  between  the'  provisional  assignee  and 
the  new  assignees;  it  was  similar  to  the  ci^  of  a  plaintiify 
who  had  commenced  a  suit,  and  afterwards  became  a  bank- 
rupt; his  assignees  might  continue  the  suit  in  his  name.*  Where 
one  of  several  partners  becomes  a  bankrupt,  an  action  for  a 
partnership  debt  must  be  in  the  name  of  the  assignees  and  the 
solvent  partner;^  and  the  Lord  Chancellor,  upon  petition,  may 
authorise  the  assignees  to  use  the  name  of  the  solvent  partner, 
without  his  Consent;  provided  that  such  partner,  if  no  benefit 
be  claimed  by  him  from  the  proceedings,  be  indemnified  against. 
*costs,  &c.^    Where  the  plaintifis  sued  as  assignees  of  Jl.  and    *293 
jB.,  and  also  as  assignee^  of  C,  for  a  joint  demand  due  to  the  Joint 
three   bankrupts;  the  declaration  was  held  sufficient,  oil  a  ^^^^  ^^ 
motion  in  arrest  of  judgment  after  verdict,  for  there  was  ^^J?'**® 
nothing  on  the  record  to  show  that  the  plaintiffs  did  not  claim 
imder  a  joint  commission  against  all,  or  under  separate  com- 
missions against  each  of  the  bankrupts;  in  either  of  which 
cases  the  action  would  be  maintainable.^    But  assignees  under  Joint  and 
separate  ^a/«  cannot  recover  in  the  same  action  a  joint  debt  separate 
due  from  the  defendant  to  both  the  bankrupts,  and  also  sepa-  ^^°^* 
rate  debts  due  to  each;  where,  in  such  a  case,  the  jury  assessed 
the  danoages  severally  on  the  separate  counts,  the  court  allowed 
the  plaintiff  to  enter  up  judgment  on  the  counts  for  the  joint 
debts  due  to  both  the  bankrupts.® 

The  assignees  under  a  joint  fiat  aigainst  two  partners,  may 
recover  in  the  same  action  debts  due  to  the  partners  jointly, 
and  also  debts  due  to  thetn  separately.''  Where  JI.  and  B, 
were  partners,  and  JI.  having  committed  an  act  of  bankruptcy 
the  sheriff  seized  the  partnership  efiects  of  both  in  execution; 
held,  that  though  B.  had  not  committed  an  act  of  bankruptcy 
the  assignees,  under  a  joint  commission,  could  not  recover  from 
the  shenff  the  amount  of  wf.'s  share  of  the  goods  seized  by 
him,  as  it  appeared  that  only  one  of  the  partners  had,  in  fact, 
committed  an  act  of  bankruptcy .<f 

The  assignees  under  a  joint  hat  against  two  partners,  in  an  How  the 
action  on  a  sepsurate  contract  entered  into  by  one  of  the  bank-  assi^ees 
rupts,  may  describe  themselves  generally,  as  the  assignees  of  stowd  de- 
that  one  only,  without  noticing  the  other.''  *  J^^ 

If  the  cause  of  action  arose  to  the  bankrupt  previously  to  selves, 
the  act  of  bankruptcy,  and  the  bankmpt  himself  could  have 
recovered,  the  assignees  must  declare  in  that  character,  and 

^  Paffe  9.  Bauer,  4  B.  &  A.  345.  (6  £ng.  C.  L.  449.)  But  if  the  feet  had  been 
wpeciaUy  plead^  the  court  said  it  might  be  otherwise. 

^  Thomason  v.  Frere,  10  East,  418.    Eckhardt  v.  Wilson,  8  T.  R.  140. 

«  See.  89.  '  Streatfield  «.  HaUiday,  3  T.  R.  779. 

•  Hancock  v.  Haywood,  3  T.  R.  433. 

'  Graham  «.  Mulcaster,  4  Bing.  115.     (13  Eng.  C.  L.  367.)     Id  Moore,  337. 

s  Hogg  V.  Bridges,  8  Taunt.  300.    (4  Eng.  C.  L.  70.)    3  Moore,  133. 

^  Stonehonae  v.  De  Silra,  3  Camp.  399.  Hanrey  v.  Morgan,  3  Stark.  17.  (3  Eng. 
C.  L.  333.) 
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describe  themselyes  as  assignees  in  the  dedaration;  bat  if  it 
*294  ^arose  after  the  bankruptcy,  they  may  declare  in  their  individual 
capacity,  and  not  describe  themselves  as  assignees  in  the  decla- 
ration.*^ But  they  cannot  join  counts  in  their  own  right  with 
others  in  their  rights  as  assignees.^'  The  assignees  may  allege 
their  titles,  by  stating  themselves  to  be  the  assignees  of  «^.,  a 
bankrupt  witfiin  the  meaning  of  the  statute,  &c.,  and  without 
setting  out  the  petitioning  creditor's  debt,  commission,  &c* 
Where  one  of  two  partners  became  bankrupt  before  the  other, 
and  the  assignees  under  a  joint  commission  against  both  the 
partners,  brought  an  action  for  money  had  and  received  to  their 
own  use  as  assignees,  and  also  to  the  use  of  the  bankrupts;  it 
appeared  that  some  of  the  money  had  been  received  by  the 
defendant  before  the  bankruptcy  of  either  of  the  parties,  and 
some  after  the  bankruptcy  of  one  of  them;  held,  that  they 
could  not  recover  in  that  form  of  action;  the  counts  should  be 
framed  so  as  to  suit  the  nature  of  the  transaction.  They  should 
have  declared  in  one  count  for  money  had  and  received  to  the 
use  of  the  partner  who  last  became  bankrupt,  and  of  them- 
selves as  assignees.*' 

If  the  assignees  under  separate  fiats  against  several  persons 
sue  jointly,  they  cannot  describe  themselves  as  assignees  of  all 
the  bankrupts,  but  each  set  of  assignees  should  be  distinctly 
described  as  the  assignees  of  the  bankrupt  whom  they  repre- 
sent® Where  the  defendant  received  money  to  the  use  of  ^. 
and  B.J  as  assignees,  and  B.  was  afterward^  removed;  held, 
that  Jl.  being  tlien  the  sole  assignee  might  recover  the  money 
from  the  defendants  in  an  action  for  money  had  and  received 
to  his  own  use  as  assignee,  without  mentioning  B.  at  all.'  It 
has  been  decided  that  a  new  assignee  might,  in  his  own  name, 
*295  maintain  an  ^action  upon  a  judgment  obtained  by  a  former 
assignee,  who  had  been  displaced  by  the  Lord  Chancellor  J 
Where  assignees  declared  on  an  account  stated  tviih  the  bank- 
Tupty  and  that  the  defendant  promised  to  pay  the  plaintiffs, 
as  assignees,  and  the  evidence  was,  that  the  defendant  ac- 
counted to  the  bankrupt  and  promised  to  pay  him,  but  there 
was  no  evidence  of  a  promise  to  the  assignees;  held  sufficient 
for  when  an  account  was  stated  with  the  bankrupt,  a  debt  was 
thereby  created  to  him  which  was  transferred  to  the  assignees 
by  the  statute.'^ 


■  ETans  o.  Mann,  Cowp.  669.  Thomas  v.  Rideing,  Wightw.  65.  Maltby  v,  Chris- 
tie, 1  Esp.  341.  But  by  the  new  rules  the  character  in  which  assijrnees  sue,  is  not  to 
be  considered  as  in  issue,  unless  specially  denied.  Ree.  Gen.  4  W.  IV.  H.  T.  R^* 
81.  . 

^  Per  Bayley,  J.,  Richardson  v.  Griffin,  5  M*  &  S.  297. 

<  Lawson  v.  Lamb,  3  Lord  Raym.  1548.  1  Lutw.  374.  Pepys  v.  Low,  Carth.  29. 
See  Fletcher  «.  Pogson,  3  B.  &  C.  193.  (10  Eng.  C.  L.  48.)  Winter  «•  Kretch- 
man,  3  T.  R.  66. 

'  Smith  «.  Goddaid,  3  B.  &  P.  465. 

*  Ray  V.  DaTies,  8  Taunt.  134.    (4  Eng.  G.  L.  45.)    1  Moore,  3. 

'  Stewart  v.  Lee,  M.  &  M.  158.     (33  £ng.  0.  L.  374.) 

<  De  CossoD  V.  Vaughan,  10  East,  61.  "  Skinner  v.  Rebow,  Sel.  N.  P.  335. 
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7. — The  pleading^,'}  The  pleadings  in  actions  by  assignees, 
are  the  same  as  in  similar  actions  by  any  other  party.  If  the 
cause  of  acti<m  accrued  before  the  act  of  bankruptcy,  the  de- 
fendant may  set  up  any  defence  that  he  could  have  done  in  a 
similar  action  by  the  trader. 

If  the  cause  of  action  accrued  after  the  act  of  bankruptcy, 
and  the  subject  of  it  passed  to  the  assignees,  the  defendant  can 
set  up  no  other  defence  to  the  action  than  he  might  have  done 
if  the  action  were  brought,  and  would  lie  at  the  suit  of  the 
assignees  in  their  individual  capacity,  except  disputing  the 
bankruptcy,  or  the  plaintiff's  title.* 

And  in  all  cases  where  the  defendant  intends  to  dispute  the 
bankruptcy,  he  must,  at  or  before  pleading,  give  notice  of  the 
matter  which  he  intends  to  dispute.** 

8. — Sei  off,]  The  6  Geo.  IV,  c.  16,  s.  50,  enacts,  that  wher^  Mutual 
there  has  been  mutual  credit  given  by  the  bankrupt  and  any  debts  to  be 
other  person,  or  where  there  are  mutual  debts  between  the  ®®*  ^°' 
bankrupt  and  any  other  person,  the  commissioners  shall  state 
the  account  between  them,  and  one  debt  or  demand  may  be  set 
against  another,  notwithstanding  any  prior  act  of  bankruptcy 
conmiitted  by  such  bankrupt  before  the  credit  given  to  or  the 
debt  contracted  by  him,  and  what  shall  appear  due  on  either 
side  on  the  balance  of  such  account,  and  no  more,  shall  be 
claimed  or  paid  oH  either  si^e  respectively,  and  every  debt  or 
^demand  hereby  made  proveable  against  the  estate  of  the    *296 
bankrupt,  may  also  be  set  off  in  manner  aforesaid  against  such 
estate;  provided  that  the  person  claiming  the  benefit  of  such 
set  off  had  not,  when  such  credit  was  given,  notice  of  an  act 
of  bankruptcy  by  such  bankrupt  committed. 

The  principle  which  the  bankrupt  laws  seem  to  have  in 
view  from  the  earliest  time  to  the  last  provisions  made  therein 
is  this,  that  where  two  persons  have  dealt  with  each  other  on 
mutual  credit,  and  one  of  them  becomes  bankrupt,  the  amount 
shall  be  settled  between  them,  and  the  balance  only  payable 
on  either  side.'' 

The  word  credit  is  more  comprehensive  than  the  word  debty  M?.tual 
and  the  disposition  of  the  court  is,  that  all  opposite  demands  credit, 
diall  be  set  off.^  Where  there  is  a  trust  between  two  men  on 
each  side,  that  makes  mutual  credit.*^  Mutual  credit  does  not 
extend  to  a  deposit  of  property,  without  any  authority  to  turn 
it  into  money;  therefore  if  cloths  be  left  with  a  fuller  to  be 
dressed  by  a  proprietor,  who  at  the  time  of  the  delivery  is  in- 
debted for  a  previous  balance,  and  the  proprietor  becomes 

•  Arch.  337.  *  Sec.  90. 

«  Per  Tindal,  C.  J.,  in  Gibson  v.  Bell,  1  Biny.  N.  C.  746.    (97'Bng.  C.  L.  563.) 
d  ExparU  Deeze,  1  Atkins,  238.    Atkinson  «.  Elliott,  7  T.  R.  378.    See  Mont,  on 
set-off,  48;  where  all  the  cases  on  this  point  are  collected. 

*  Per  Boiler,  J.,  French  «.  Fenn,  Cooke,  565.  Br  mntual  credit  a  reciprocity  of 
trust  most  be  inferred.  Per  Dallas,  J.,  in  Key  v.  Flint,  8  Taant.  99.  (4  Eng.  C.  L. 
4.) 
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bankrupt,  the  fuller  cannot  set  off  the  debt  due  for  the  previous 
balance  against  a  demand  by  the  assignees  for  the  cloths.* 
Mutual  credit  does  not  apply  to  a  case  where  only  part  of  a 
firm  are  bankrupts.^  Where  two  out  of  three  partners  after 
having  committed  an  act  of  bankruptcy  gave  a  bill  in  the  name 
of  the  firm  to  the  defendant,  to  whom  the  firm  were  at  that 
time  indebted  in  a  larger  amount  than  the  bill;  held,  in  an  ac- 
tion by  the  assignees  of  the  two  bankrupts  and  the  solvent 
partner  for  the  amount  of.  the  bills,  that  the  defendants  could 
not  set  off  the  debt  due  to  them  from  the  firm/ 

Mutual  credit,  although  not  confined  to  pecuniary  transac* 
tions,  is  confined  to  such  credits  as  must  in  their  nature  termi- 
*297  nate  in  ^debts;^  as  a  sum  payable  at  a  future  day,  or  a  delivery 
A  transac-  of  property  with  directions  to  turn  it  into  money .^  •^.  having 
tion which  given  defendant  his  acceptance  for  20/.,  defendant  in  consi- 
does  not  deration  thereof,  undertook  to  indorse  to  him  a  bill  drawn  on 
Wteraai^'  jB.  He  gave  the  bill,  but  did  not  indorse  it  Jl.  having  become 
nate  in  a  bankrupt,  and  his  acceptance  having  been  dishonored,  the  de- 
debt  can-  fendant  proved  the  amount  under  the  commission,  and  B.  hav- 
not  be  set  ing  refused  to  pay  his  bill,  unless  indorsed  by  the  defendant, 
^"'  the  assignees  of  ^.  brought  an  action  on  the  contract  of  the  de- 

fendant to  indorse  the  bUl,  to  which  he  pleaded  a  set  off;  held, 
that  the  set  off  should  not  be  allowed,  for  this  was  not  a  case 
of  mutual  credit;  it  was  merely  a  cause  of  action  arising  from 
the  non-performance  of  a  contract.    Parke,  J.   "  The  position 
with  respect  to  mutual  credits  is  confined  to  debts  between  the 
bankrupt  and  other  parties,  or  to  transactions  necessarily  end- 
ing in  debts.''  Taunton,  J.  ^^  The  damages  were  unliquidated, 
and  their  amount  dependent  on  circumstances.  How  could  the 
conunissioners  in  such  a  case  have  stated  an  amount  between 
the  parties  as  directed  by  the  acts?"' 
An  unli-        In  an  action  by  assignees  for  not  accepting  a  bill  of  exchange 
auidated    pursuant  to  an  agreement  with  the  banknipt  on  balancing  ac- 
demwd     counts,  without  alleging  special  damage,  it  was  held  that  the 
befnff  T^  defendant  might  set  off  money  lent  to  the  bankrupt,  as  the 
dnced  to  a  transactions  constituted  ^^  mutual  credits;"  for,  as  the  agreement 
certainty    was  to  accept  a  bill  of  exchange  for  a  balance  then  due  from 
My  be  set  the  defendant  to  the  bankrupt,  and  as  there  was  no  special 
damage  alleged  in  the  declaration,  the  measure  of  damages 
would  necessarily  be  confined  to  the  amount  of  the  bill  if  drawn 
*  and  the  interest  on  it;  so  that  the  demand  though  unliquidated 
at  the  moment  was  capable  of  being  reduced  to  a  certainty  by 

*  Rose  9.  Hart,  3  Moore,  547.     (4  Eng.  C.  L.  185.) 

,    ^  Stainforth  v.  Fellows,  1  Marsh,  190.    (4  £ng.  C.  L.  335.) 
«  Thomason  v.  Frere,  10  East,  418. 
d  Per  Bajley,  J.,  Easum  v.  Cato,  5  B.  &  A.  666.     (7  Eng.  C.  L.  983.) 

•  Per  Gibbs,  C.  J.,  Rose  v.  Hart,  2  Moore,  547.  8  Taoni  499.  (4  Eng.  C.  L. 
1850 

'  Rose  V,  Sims,  1  B.  &  Ad.  531.  (30  Eng.  C.  L.  437.)  So  a  guarantee  against 
contingent  damages,  which  cannot  terminate  in  a  debt,  is  not  the  ^subject  of  matoal 
credit;  Sampson  v.  Burton,  4  Mooie,  516.    (6  Eng.  C.  L.  38.) 
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calculation,  and  the  commissioners  or  assignees  might  easily 
have  stated  an  aocomit  between  the  parties.  This  case  was 
distingaishable  from'  Rose  v.  Sims,  for  there,  if  the  indorsement 
*had  been  made,  it  would  not  in  its  nature  necessarily  have  *298 
terminated  in  a  debt  from  the  defendants,  for  the  acceptor 
would  have  been  the  debtor,  the  indorser  a  guarantee  only.* 

So  where  the  bankrupt  was  employed  by  a  creditor  to  repair  A  demand 
a  carnage,  under  an  agreement  to  pay  him  ready  money,  and  ^^  <^<>a- 
the  repairs  were  not  complete  until  after  his  bankruptcy;  held,  ^*  ^J^^ 
that  though  the  bankrupt  was  indebted  to  a  greater  amount  to  ^^^ 
the  creditor,  his  assignees  had  a  lien  on  the  carriage  to  the 
amountof  the  repairs;  for  the  bankruptcy  did  not  annul  the 
bargain.    There  was  no  mutual  credit  of  a  nature  to  exclude 
the  lien  insisted  upon.    If  there  had  been  no  contract  to  pay 
ready  money,  it  would  be  otherwise.  If,  indeed,  the  assignees 
had  delivered  the  carriage  w^out  insisting  upon  the  agree- 
ment  for  ready  money,  and  afterwards  brought  an  action  for 
the  amount  of  the  repairs,  according  to  the  case  of  Cornforth  i^. 
Rivett,^  the  creditor  might  set  off  his  debt.* 

A  party  cannot  avail  himself  of  his  own  wrongful  act  to  es-  a  demand 
tablish  mutual  credit.    Where  a  trader  deposited  a  bill  with  a  founded  in 
creditor,  to  whom  he  was  indebted  on  a  general  account,  for  ^  ^'^ng- 
the  express  purpose  of  having  money  advanced  on  it  without  ^^^  [^ 
reference  to  the  general  account,  the  creditor  made  an  advance  set  off. 
on  the  bill,  but  not  to  the  entire  amount,  and  the  trader  vifier- 
wards  became  a  bankrupt.  ,  Held,  that  the  creditor  could  not 
set  off  the  debt  on  the  general  account  against  an  action  by 
the  assignees  for  the  bill,  who  tendered  the  amount  advanced 
on  it,  for  it  was  not  a  case  of  mutual  trust  (as  the  bill  was  en^ 
trusted  to  the  creditor  for  the  specific  purpose  of  having  money 
advanced;)  but  on  the  contrary,  it  was  a  gross  breach  of  trust.^ 

So  where  •^.,  being  indebted  to  B.,  remitted  to  him  a  bill 
of  exchange  to  get  it  discounted,  and  to  apply  the  proceeds  in 
a  particular  way;  Ji.  did  not  get  it  discounted,  but  received 
payment  of  it  when  it  became  due,  before  which  time  wf.  be- 
came a  ^bankrupt,  after  which  he  demanded  the  bills  of  J9.;  *299. 
held,  in  an  action  by  his  assignees  for  the  amount  of  the  bill, 
that  B.  could  not  set  off  the  debt  due  to  him  from  •/?.  If  good 
bills  are  deposited  for  a  specific  object,  and  the  bailee  will  not 
perform  the  object,  he  must  return  them.  The  property  of  the 
bailor  is  not  divested  or  transferred  imtil  the  object  is  per- 
formed; the  bankrupt,  therefore,  had  a  right  to  have  the  bills 
returned.  There  was  no  substantial  difference  between  this 
and  the  preceding  case.® 

>  6ib^o«  9.  Bell,  1  Bing.  N.  C.  743.     (27  Eng.  C.  L.  562.)     1  Hod.  13C. 

k  2  M.  &  S.  510. 

«  Clarlte  v.  Fell,  4  B.  &  Ad.  404.    (24  Eng.  C.  L.  87.) 

d  Key  V.  Flint,  H  Taunt.  21.  (4  Eng.  C.  L.  3.)  1  Moore,  452.  This  was  an  ac- 
tion of  trover,  but  the  decision  had  no  reference  to  the  form  of  action,  it  was  founded 
on  the  doctrine  of  mutual  credit.    See  ex  parte  Flint,  1  Swan.  30. 

•  Buchanan  o.  Findlay,  d  B.  &  C.  738.    (17  Eng.  C.  L.  486.) 

Vol.  I.— 16 
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If  a  trader  being  employed  as  an  ageat  has  money  entmsted 
'  to  him  for  the  purpose  oft  the  agency,  and  he,  instead  of  so  ^n- 
ploying  it,  applies  to  his  own  use,  it  is  fraud,  and  does  not  con- 
stitute a  credit* 
W)ien  a        A  debt  contracted  after  notice  of  bankruptcy  cannot  be  set 
Mit  dae    off.    Where  a  banker  after  notice  of  an  act  of  bankruptcy  re- 
^^  the    ceived  sums  of  money  from  the  bankrupt  and  thereby  paid  his 
may  b6  Mt  <1^^>S9  ^^^^9  ^  ^^  action  by  the  assignees  for  the  sums  paid  by 
off.  the  bfuikmpt,  that  the  banker  could  not  set  off  the  payments 

made  by  him,  for  the  money  paid  to  the  banker  was  the  pro- 
perty of  the  assignees.^  But  notice  of  insolvency  or  of  the 
trader's  haying  stopped  payment  will  not  operate  against  a  set 
off;  therefore  where  cotmtry  bankers  committed  an  act  of  bank- 
ruptcy, aft»r  which  a  creditor  obtained  their  notes,  after  notice 
of  their  stopping  payment,  but  witliout  notice  of  an  act  of  bank- 
ruptcy; held,  that  he  was  entitled  to  set  off  the  amount  of  the 
notes  against  his  debt  to  the  estate.*  But  if  a  party  take  notes 
of  a  bank,  with  notice  that  three  out  of  four  of  the  firm  have 
committed  an  act  of  bankruptcy,  he  cannot  set  off  the  amount.' 
The  defendant  cannot  set  off  cash  notes  issued  by  the  bank- 
rupt payable  to  bearer,  bearing  date  before  his  bankruptcy, 
unless  he  shows  that  such  notes  came  into  his  hands  before  the 
bankruptcy.*  But  proof  that 'notes  of  the  bankrupt,  to  the 
amount  of  the  set  off,  were  in  the  defendant's  possessicm  three 
*300  weeks  before  the  ^bankruptcy,  has  been  held  to  be  sufficient 
to  justify  the  jury  to  infer  that  the  notes  in  question  were  in 
his  possession  at  the  time  of  the  bankruptcy.'  Proof  of  the 
defendant's  demand  having  been  allowed  by  the  commission- 
ers as  a  debt,  is  not  sufficient  to  establish  a  set  offls 

The  debt  must  be  proved  to  have  been  due  before  the  act  of 
bankruptcy  on  whidi  the  commission  is  founded,  though  it  is 
immaterial  whether  it  were  then  payable  or  not  Thus,  if  the 
holder  of  an  acceptance  buy  goods  of  the  acceptor,  and  the  ac- 
ceptor becomes  banknipt,  the  purchaser  may  set  off  the  accept- 
ance against  the  price  of  the  goods.^ 

As  to  debts  due  from  the  creditor  to  the  bankrupt,  in  order 
to  render  them  available  as  a  set  off,  they  must  be  due  before 
the  act  of  bankruptcy. 

A  broker,  who  is  mdebted  to  assignees  for  premiums  due  to 
them  upon  policies  subscribed  by  the  bankrupt,  is  not  entitled 
to  set  off  returns  of  premium  due  upon  the  arrival  of  ^ips 
subsequent  to  the  bankniptcy.^    Where  the  indorser  of  a  bill 

>  Whitaker  v.  Hall,  1  Glyn.  &  J.  313. 

»  Vernon  o.  Hankey,  3  T.  R.  113.    Tamplin  «.  Digrg^ns,  S  Campb.  319. 

*  Hawkins  o.  Whitten,  10  B.  &  G.  217.    (31  Eng.  C.  L.  60.)    Dicksoo  «.  Cms 
1  B.  &  Ad.  343.     (20  Engr.  G.  L.  397.) 

•  Dickson  o.  Evans,  4  T.  R,  57.    Lueaa  v.  Manifa,  Barnes,  453. 
'  Moore  v.  Wright,  6  TmnU  517.    (1  Eng.  G.  L.  469.) 

i  Pirie  v.  Mennett,  3  Gampb.  279.  ^  Hankey  «.  Smith,  &  T.  R.  507,  s. 

'  GoMsmidt  v.  Lyon,  4  Taunt.  541.    Glennie  v.  Edmands,  id,  775. 
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of  exchange  took  it  up  and  paid  it  after  the  bankraptcy  of  the 
acceptor;  held,  that  he  could  not  set  it  o£F  against  a  demand 
by  the  assignees  of  the  acceptor.*  But  if  Ae  holder  of  a  biU 
of  exchange  buys  goods  of  the  acceptor  before  his  bankruptcy, 
he  may  set  off  the  acceptance  against  the  debts,  for  mutual 
credit  was  constituted  by  taking  the  bill  on  the  one  hand  and 
selling  the  goods  on  the  other*^  But  if  the  bill  had  come  into 
the  defendant's  hands  after  notice  of  an  act  of  bankruptcy,  it 
would  be  otherwise. 

Where  «^f  .  B.  and  C  embarked  in  a  speculation,  in  which  Ji. 
advanced  the  money  requisite  for  carrying  it  on,  and  B.  and 
v.  vrere  to  pay  him  interest  for  their  proportions  until  the  ad- 
venture  should  terminate;  J3.,  who  was  indebted  to  ^.  in  ano« 
ther  account  also,  became  bankrupt,  after  which  the  proceeds 
of  the  speculation  came  inton^/s  hands,  BJs  assignees  having 
brought  an  action  for  his  share  of  the  profits  on  the  speculation; 
held,  *that  •/?.  might  set  off  the  entire  amount  of  his  claim  *301 
against  B^  Payments  improperly  made  as  the  consideration 
for  s%ning  a  composition  deed,  may  be  deducted  or  set  off 
from  a  proof  made  under  a  subsequent  fiat  for  a  subsequent 
debt* 

Set  off  must  be  specially  pleaded.^  A  plea  of  set  off  to  an 
action  by  the  assignees  of  a  bankrupt,  must  show  that  it  is 
pleaded  to  a  debt  to  which  it  is  strictly  applicable.  Therefore 
where  to  a  count  in  debt  by  the  assignees  of  a  btmkrupt  for 
money  had  and  received  by  the  defendant  to  the  use  of  the 
plaintiffs  as  assignees,  (not  stating  whether  received  before  or 
since  the  bankruptcy,)  the  defendant  pleaded  a  set  off  for 
money  due  to  him  on  an  account  stated  with  the  bankrupt  be- 
fore the  bankruptcy;  held,  tliat  the  plea  was  bad,  for  it  was 
fraud  generally  to  embrace  both  claims,  and  it  ought  to  have 
expre^y  shown  that  the  claim  to  which  it  was  intended  to 
apply  was  one  to  which  it  was  applicable.' 


SECTION  vn. 

« 

ACTIOKS  AGAINST  ASSIGNEES. 

Bv  6  Geo.  IV,  c  16,  s.  44,  every  action  brought  against  any  Limha- 
person  for  any  thing  done  in  pursuance  of  this  act,  shall  be  ^^  ^ 
commenced  within  three  calendar  months  next  after  the  fact  ^^"'** 
committed;  and  the  defendant  or  defendants  in  such  action 

*  ExparU  Hale,  3  Yes.  304.    Mont.  Set  Off^  69. 

^  Hankey  v.  Smith.  3  T.  R.  609.  <  French  o.  Fenn,  Cooke,  565. 

<  Ex  parte  Minton,  1  Mon«  &  Ay,  440.         •  See  ante^  154, 159. 

'  Groom  9.  Mealey,  2  Bmg.  N.  C.  138.    (99  Eng.  C.  L.  985.) '  1  Hodges,  Sift. 
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General     may  plead  the  general  issue,  and  give  this  act  and  the  special 
issue.        matter  in  evidence  at  the  trial,  and  that  the  same  was  done  by 
authority  of  this  act;  and  if  it  shall  appear  so  to  have  been 
done,  or  that  such  action  was  commenced  after  the  time  before 
limited  for  bringing  the  same,  the  jury  shall  find  for  the  de- 
fendant or  defendants;  and  if  there  be  a  verdict  for  the  de- 
fendant or  defendants,  or  if  the  plaintiff  or  plaintiffs  shall  be 
nonsuited,  or  discontinue  his  or  their  action  or  suit  after  ap- 
*302    pearance  *thereto,  or  if  upon  demurrer,  judgment  shall  be  given 
Double      against  the  plaintiff  or  plaintiffs,  the  defendant  or  defendants 
costs.        shall  recover  double  costs. 

No  action      By  see.  111.    No  action  for  any  dividend  shall  be  brought 

to  be       '  against  the  assignees  by  any  creditor  who  shall  have  proved 

dTv?**  d^"  under  the  commission,  but  if  the  assignees  shall  refuse  to  pay 

^  ®°  "'  any  such  dividend,  the  Lord  Chancellor  may,  on  petition,  order 

payment  thereof,  with  interest  for  the  time  that  it  shall  have 

been  withheld,  and  the  costs  of  the  application. 

In  the  repealed  statute,  39  Geo.  Ill,  c.  184,  the  limitation  of 
actions  extended  to  any  thing  done  <^  in  pursuance  and '  under 
colof^  of  the  statute."    The  words  **  under  color**  are  omitted 
in  the  present  statute.  It  has  been  decided,  that  the  provisions 
of  section  44  do  not  apply  to  actions  against  assignees,  so  as 
to  entitle  them  tt>  notice,  or  to  double  costs  in  case  of  a  verdict 
The  44th  being  in  their  favor.*    Therefore  trover  for  a  chariot  seized  by 
section      assignees  on  the  premises  of  the  bankrupt  was  held  to  be 
protects     maintainable,  although  the  action  was  not  conmienced  against 
doiw  mir^  them  within  three  months  after  the  seizure.^    So  where  as- 
Buant  to     signees  entered  the  premises  of  a  third  person  to  seize  part  of 
the  direc-  the  banknipt's  goods;  held,  not  to  be  within  the  protection  of 
rfT^to^     this  enactment,  as  not  an  act  done  pursuant  to  the  statute, 
e  statute  g^yley,  J.,  observed  that  ^  the  statute  does  not  give  the  as- 
signee any  express  power  to  seize  the  goods  of  the  bankrupt, 
but  vests  the  property  in  him,  and  clothes  him  with  all  the 
rights  resulting  from  the  ownership  of  the  property;  but  though 
the  ownership  is  given  to  him  in  this  manner,  his  acts  as  owner 
were  not  done  in  pursuance  of  the  statute.  The  right  construc- 
tion of  the  clause  appears  to  be  this:  if  the  assignee  does  an 
act  directed  by  the  statute,  but  does  it  erroneously,  he  is  pro- 
tected; but  if  he  does  the  act  as  the  result  of  his  ownership  of 
that  which  was  the  bankrupt's  property,  and  not  by  ttie  direc- 
tion of  the  statute,  that  is  not^done  in  pursuance  of  the  statute, 
and  he  is  rerponsible  for  it."« 
Lease-  X^e  general  assignment  of  a  bankrupt's  personal  estate  un- 

holds;       der  *the  commission  does  not  vest  a  term  of  years  in  the  as- 
^^^    signees,  imless  they  do  some  act  to  manifest  their  assent  to  the 

'  Worth  9.  Budd,  2  B.  &  Ad.  17d.  (22  £ng.  C.  L.  53.)  Munk  «.  Clftrk,  10  Bing. 
103.  (25  Eng.  C.  L,  45.)  Knight  v.  Turquand,  2  Mees.  &  W.  106.  This  was  the 
case  of  an  official  assignee. 

b  Caruthers  v.  Payne,  5  Bing.  370.     (15  Eng.  C.  L.  447.)    2  M.  &  P.  490. 

^  Edge  o.  Parker,  8  B.  &  C.  697.    (15  Eng.  G.  L.  328.) 
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assignment  as  regards  the  term  and  their  acceptance  of  the  es- 
tate; therefore,  unless  they  elect  to  take  the  premises  com- 
prised iu  the  lease,  they  will  not  be  liable  in  respect.of  the  rent 
and  covenant;*  and  even  if  they  have  taken  possession,  they 
may  discharge  themselves  from  all  future  liability  by  assign- 
ing their  interests  over  even  to  a  pauper,  or  to  a  person  leaving 
the  kingdom,  if  the  assignment  be  made  before  his  departure.^ 

Where  the  holder  of  a  bill  of  exchange,- who  held  it  in  trust  Property 
for  ^.j  sued  the  drawer,  apd  pending  the  suit  became  a  bank-  1"  *l\«  po»- 
nipt,  and  his  assignees  afterwards  brought  an  action  against  ^^^^^ 
the  drawer  in  the  bankrupt's  name,  in  which  action,  the  sheriff    ^^  ^  " 
having  been  guilty  of  an  escape  on  mesne  process,  the  assignees  trusts 
recovered  against  the  sheriff  in  an  action  for  the  escape,  does  net 
damages  to  the  amount  of  the  bill;  held,  that  t^,  might  main-  pa^tothe 
tain  money  had  and  received  against  the  assignees  for  the  ****P*®®** 
damages  so  recovered,  allowing  to  them  the  costsand  expenses; 
for  though  the  money  was  recovered  from  the  sheriff  in  the 
shape  of  damages  for  his  misconduct,  yet  that  was  the  means 
by  which  the  defendants  obtained  the  fruit  of  the  original  ac- 
tion, to  which  they  were  not  entitled  for  their  own  benefit,  but 
for  the  benefit  of  the  plaintiff  ^ 


•SECTION  VHL  *304 

XVIDENCS^ 

In  actions  by  assignees,  if  proof  of  their  title  to  sue  be  neces- 
sary, they  must  prove — first,  the  fiat;  secondly,  the  trading; 
thirdly,  the  act  of  bankruptcy;  fourthly,  the  petitioning  crea- 
tor's debt. 

By  6  Geo.  IV,  c.  16,  s.  19,  it  is  enacted,  that  in  any  action  by  In  actions 
or  against  any  assignee,  or  in  any  action  against  any  commis-  ^y.  ^^^ 
doner  or  person  acting  under  the  warrant  of  the  commissioners  ^^"*' 
for  any  thing  done  as  such  commissioner,  or  under  such  war-  ^.,  if ' 
rant,  no  proof  shall  be  required  at  the  trial  of  the  petitioning  their  title 
creditor's  debt  or  debts,  or  of  the  trading  or  act  or  acts  of  bank-  1»®  denied, 
ruptcy ,  respectively,  unless  the  other  party  in  such  action  shall,  "^^^  ^ 
if  defendant,  at  or  before  pleading,  and,  if  plaintiff,  before  issue  ^^^^  ^f 
joined,  give  notice  in  writing  to  such  assignee,  commissioner,  or  die  matter 

*  Copeland  v.  Stephens,  1  B.  &  A.  593.  Turner  «.  Richardson,  7  East,  335.  Boar- 
dillon  «•  Dalton,  Peake,  238. 

^  Taylor  v.  Shum,  1  B.  &  P.  21.  Where  the  bankrupt  had  a  lease  of  premises  and 
also  &  reversionary  interest  in  them,  and  the  assi^ees  executed  an  assignment  of  all 
the  bankrupt's  estate;  held,  that  he  must  be  taken  to  have  assi^ed  (he  lease,  and 
consequently  to  have  accepted  of  it.    Page  «.  Godden,  3  Stark.  309.    (3  Eng.  C.  L. 

3580 
<  RandoU  v.  Bell,  1  M.  &  S.  714.    JHuerUienk^  Lord  Ellenborougfa. 
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intmded    other  person,  that  he  intends  to  dispute  some  and  whidi  of  such 
to  be  di«-  matters;  and  in  case  such  notice  shall  have  been  given,  if  such 
pated.       assignee,  commissioner,  or  other  person  shall  prove  the  matter 
so  disputed,  or  the  other  party  admit  the  same,  the  judge  before 
whom  the  cause  shall  be  tried  may  (if  he  thinks  fit)  grant  a 
certificate  of  such  proof  or  admission;  and  such  assignee,  com- 
missioner, or  other  person  shall  be  entitled  to  the  costs  tb  be 
taxed  by  the  proper  oflicer  occasioned  by  such  notice,  and  such 
costs  shall,  if  such  assignee,  commissioner,  or  other  person 
shall  obtain  a  verdict,  be  added  to  the  costs;  and  if  the  other 
'  party  shall  obtain  a  verdict,  shall  be  deducted  from  the  costs 
which  such  other  party  would  otherwise  be  entitled  to  receive 
from  such  assignee,  commissioner,  or  other  person. 

It  has  been  decided  under  this  section,  that  the  notice  must 
specify,  which  of  the  three  matters,  viz:  the  trading,  the  peti- 
titioning  creditor's  debt,  or  the  act  of  bankruptcy,  is  intended 
to  be  disputeil;  a  notice  of  an  intention  to  dispute  the  bank- 
♦305  rupicyis  too  general  and'insuflicient*  This  section  •relates 
only  to  actions  brought  by  or  against  assignees,  or  commis- 
sioners, or  persons  acting  under  their  warrant,  ^  but  it  is  not 
confined  to  cases  where  the  assignees  are  named  as  such 'upon 
the  record;  it  applies  where  the  opposite  party  knows  they 
make  out  their  title  imder  the  commission."^  It  also  extendi? 
to  actions  where  there  are  other  defendants  on  the  record,  if 
those  defendants  justify  as  servants  of  the  assignees.*  llie 
notice,  if  by  the  defendant,  should  be  served  at  or  before  plead- 
ing; if  no  notice  has  been  given  before  the  time  of  the  plea, 
the  court  will  give  the  defendant  leave  to  withdraw  the  plea, 
in  order  to  plead  again  with  notice.^  Unless  proper  notice  is 
given,  no  proof  of  the  petitioning  creditor's  debt,  trading,  or 
act  of  bankruptcy  is  required.* 

In  an  action  by  assignees  against  the  sheriff,  for  goods  seized 
under  a^.yji.;  the  defendant  gave  no  notice  to  dispute.  The 
plaintiffs  proved  thai  an  act  of  bankruptcy  had  been  conunitted 
before  the  levy.  It  was  held,  by  Lord  Tenterden  and  Parke, 
J.,  that  it  was  not  necessary  for  the  plaintiffs  to  prove  a  good 
petitioning  creditor's  debt;  for  the  omission  to  give  notice,  ad- 
mitted every  thing  that  was  necessary  to  support  the  commis- 
sion, and  as  one  act  of  bankruptcy  was  proved,  the  court  would 
not  presume  that  any  other  was  committed.^ 

•  Trimlej  v.  Unwin,  6  B.  &;  C.  637.  (13  Eng.  O.  L.  848.)  This  notice  mnst  be 
{(iTen,  tkouffh  the  denial  of  the  bankruptcy  appear  on  the  record  by  the  new  rules  of 
pleading.    Moon  «.  Raphael,  2  Bing.  N.  C.  310.    (29  £ng.  C.  L.  345.)     1  Hodg. 

^  Per  Lord  Ellenborough,  C.  J.,  in  Simmonds  «•  Knight,  3  Camp.  253. 

•  GUman  v.  Cousins,  2  Stark.  182.    (3  Eng.  C.  L.  305.) 

«  Radmore  v.  Gould,  1  Wight,  80.    Poole  v.  Bell,  1  Stark.  328.    (2  Eng.  C.  L. 
410.) 
•  •  M^Beath  «.  Coates,  4  Bing.  34.    (13  Eng.  C.  L.  380.)    12  Moore,  122. 

'Norman  v.  Booth,  10  B.  &  C.  703.  (21  Euj^.  C.  L.  151.)  Bayley  and  Litdedale, 
iJ.f  considered  that,  under  the  circumstances,  it  was  incumbent  on  the  assignees  to 
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The  notice  here  required  is  no  part  of  the  evidence  in  the 
cauie.  It  may  be  proved  as  soon  as  the  commission  is  pro- 
duced, and  it  immediately  puts  the  opposite  party  on  strict 
proof  of  the  trading,  petitioning  creditor's  debt  and  act  of 
bankruptcy.^  Where  in  an  action  by  assignees,  the  plea  denied 
their  title  and  notice  to  dispute  the  trading,  &c.,  was  given; 
held,  that  letters  from  the  defendant  to  one  of  the  assignees, 
^deprecating  proceedings  against  him,  were  evidence  of  the  *306 
plaintifPs  tide  to  sue  as  assignees.** 

By  6  Geo.  IV,  c  16,  s.  92,  it  is  enacted,  that  if  the  bankrupt  Deposi- 
shali  not  (if  he  was  within  Uie  United  Kingdom  at  the  issuing  **<>"•  <5<m- 
of  the  commission)  within  two  calendar  montlis  after  the  adju-  ®^"?*'®  ^ 
dication,  or  (if  he  was  out  of  the  United  Kingdom)  within  ^^^oel 
twelve  calendar  n;ionths  of  the  adjudication,  have  given  notice  for  debts 
of  his  intention  to  dispute  the  commission,  and  have  proceeded  of  the 
therein  with  due  diligence,  the  depositions  taken  before  the  '^??^""P** 
commissioneis  at  the  time  of  or  previous  to  the  adjudication  of  ^igf^  ^ 
the  petitioning  creditor's  debt  or  debts,  and  of  the  trading  and  the  com- 
act  or  acts  of  bankruptcy,  shall  be  conclusive  evidence  of  the  mission. 
matters  therein  respectively  contained,  in  all  actions  at  law,  or 
suits  in  equity,  brought  by  the  assignees  for  any  debt  or  demand 
for  which  the  ban^xipt  might  have  sustained  any  action  or 
suit 

It  will  be  necessary  to  observe  the  distinction  between  the 
wording  of  the  90th  and  the  92d  clauses;  in  the  latter,  where 
no  power  is  given  to  the  party  to  contest  the  bankruptcy,  the 
depositions  must  be  produced,  which  are  declared  conclusive 
emdence  of  the  debt,  trading,  and  act  of  bankruptcy;  on  the 
other  hand,  where  the  party  is  entitled  to  dispute  the  bank- 
mptcy,  either  upon  an  action  by  assignees  for  a  debt,  or  de- 
mand for  which  the  bankrupt  could  not  sue,  or  upon  an  action 
against  any  commissioner,  or  person  acting  under  the  warrant 
of  the  commissioner,  no  proof  of  these  matters  is  to  be  required 
at  all,  unless  the  requisite  notice  has  been  given.® 

It  has  been  decided  under  this  enactment,  that  where  in  an 
action  by  assignees,  the  declaration  contained  some  counts  on 
which  the  bankrupt  might  have  sued,  and  others  on  which  he 
could  not,  the  proceedings  under  the  commission  were  admis«  . 
sible  as  evidence  of  the  matter  therein  contained,  provided  the 
asngnees  elected  to  proceed  only  on  those  counts  on  which  he 
bankrupt  might  have  recovered.'  But  the  propriety  of  this 
*  decision  was  doubted  in  the  following  case,  on  the  grounds  *307 
that  it  turned  rather  on  the  form  of  the  statement  on  the  record 


pfore  %  good  petitioQinff  creditor's  debt.  But  the  opinion  of  the  former  Judges  wts 
sabseqnentlT  recognised  by  the  Court  of  Exchequer,  H.  T.  1837.  The  case  is  not 
yet  reported. 

'  Decharme  v.  Lane,  3  Campb.  334.    See  Butt  9.  Frost,  pott.  Add. 

k  IngUs  «.  8pence,  1  C.  M.  &  R.  433.  «  Eden,  370. 

*  Jones  V.  Fort,  M.  &;  M.  196*  (33  Eng.  C.  L.  389.)  Gibson  v.  Oldfield,  4  C.  dc 
P.  314.    (19  Eng.  C.  L.  403.) 
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than  on  the  facts.    Whereas  by  the  true  construction  of  the 
provision^  the  depositions  were  conclusive  evidence  in  all  cases 
where  the  facts  would  have  entitled  the  bankrupt  to  bring  nn 
action. 
Thedepo-      In  trover   by  assignees  alleging  a  conversion  after   the 
sitions  are  bankruptcy,  it  appeared  from  the  statement  of  counsel,  that 
inaU ^ea  ^^®  action  was  brought  to  recover  the  value  of  goods  sold  for 
where  the  cash  by  the  banknipt  to  the  defendant,  before  the  bankruptcy, 
bankrapt   and  that  the  defendant  refused  to  pay  for  them,  but  claimed  to 
could  have  set  off  some  running  acceptances  of  the  banlarupt,  which  he 
sued.        y^^^  Jq  i^^  hands.    On  this  statement  of  the  facts,  the  court 
held,  that  though  the  record  did  not  show  that  the  bankrupt, 
might  himself  have  sustained  an  action,  yet^  as  it  appear^ 
from  the  statement  of  the  facts  that  he  might,  the  depositions 
were  admissible  in  evidence,  and  conclusive  of  the  matter 
therein  contained;   for  the  real  question  was,  whether   the 
bankrupt,  if  there  had  been  no  bankruptcy,  could  have  main- 
tained an  action  which  could  be  ascertained  not  from  the  form 
of  the  declaration,  but  from  the  state  of  the  facts,  and  it  was 
evident  that  the  bankrupt  could  have  sued  in  this  case.    The 
object  of  the  legislature  was  to  afford  facilities  for  the  recovery 
of  debts  due  to  the  banknipt,  and  that  object  would  be  best 
advanced  by  this  mode  of  construction.* 
Where  the      By  the  term  conclusive  evidence,  is  to  be  understood  that  no 
action  ie    evidence  is  to  be  admitted  to  contradict  the  depositions.     In  an 
^™V.      action  by  the  assignees,  where  the  bankrupt  if  solvent  could 
within       ha,Ye  sued,  and  the  defendant  within  two  months  gave  notice 
two  to  dispute  the  petitioning  creditor's  debt,  and  the  act  of  bank* 

months  of  ruptcy,  but  the  bankrupt  did  not  give  notice  to  dispute  the 
theadjndi-  commission,  the  depositions  under  the  commission  were  held  to 
^^^^'      he  conclasive  evidence  of  the  matter  contained  in  them,  for  the 
contingency  upon  which  the  92d  section  depends,  is  ascertained 
at  the  expiration  of  the  two  months,  and  an  action  commenced 
*308    ^before  the  expiration  of  that  period,  is  not  exempted  from 
The  conrt  its  operation.**    But  it  is  still  open  to  the  court,  if  the  objection 
to  judge  of  be  taken  before  verdict,  to  consider  whether  the  debt,  trading, 
the  suffi-^  Qy  g^^j  ^f  bankruptcy  as  stated  in  the  depositions,  be  in  law 
thedebt,    sufficient.®    As  where  the  depositions  stated  a  debt  due  from 
|{c.  the  bankrupt,  as  drawer  of  a  bill  of  exchange,  but  did  not  state 

any  presentment  to  the  acceptor;  held,  not  sufficient  evidence 
of  the  debt.^  So,  where  the  deposition  of  the  petitioning 
creditor  stated,  that  a  debt  was  due  to  him  at  and  before  the 
suing  out  of  the  conunission,not  showing  that  it  existed  before 
the   act  of  bankruptcy;  held  insufficient®     But  a   depo- 

*  Kitchener  v.  Power,  3  Ad.  &  Ell.  333.  (SO  Eng.  C.  L.  81.)  4  N.  &  M.  710. 
1  H.  &  W.  174.  Fox  V.  Mahoney,  9  C.  &  J.  335.  Smith  v.  Woodward,  4  C.  &  P. 
641.    (19  Eng.  C.  L.  617.) 

^  Earith  v.  Schroder,  M.  &  M.  34.    (33  Eng.  C.  L.  337.) 
<  Jacobs  v.  Latour,  6  Bing.  131.    (15  Eng.  C.  L.  388.)    8  M.  A;  P.  30. 

*  Cooper  V.  Machln,  I  Bing.  436.    (8  Eng.  C.  L.  367.) 

*  Lawson  v.  Robinson,  1  Stark.  456.  (3  Eng.  C.  L.  468.)  See  Clark  o.  Askew, 
^466.    Marsh  V.  Meager,  tU  353.    (8  Eng.  C.  L.  433.) 
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sitKMi  stating  that  the  deponent  saw  the  banknipt  execute 
a  deedy  which  was  an  assignment  of  all  effects,  has  been 
held  sufficient  without  producing  the  deed/  Where  the  as- 
signees in  consequence  of  a  notice  to  dispute,  without  advert- 
ing to  the  92d  section,  or  relying  on  the  depositions,  unneces- 
sarily went  into  evidence  of  trading,  and  failed  in  establish- 
ing it,  and  were  nonsuited,  the  court  refused  to  set  the  nonsuit 
aside  .** 

It  is  only  in  suits  brought  by  the  bankrupt's  own  assignees  The  depo- 
for  a  debt  or  demand  for  which  he  might  have  sued,  that  the  ^^^ojs  a^© 
depositions  in  a  commission  against  him  are  made  evidence;  ^^!^;^'^! 
therefore,  where  the  debt  of  the  petitioning  creditor  was  due  to  tioM  by 
him  as  assignee  of  another  bankrupt,  it  is  not  sufficient  in  order  the  as- 
to  supmort  that  debt  to  produce  the  proceedings  under  the  signees. 
latter  fiat,  but  the  petitioning  creditor's  debt,  trading,  and  act 
of  bankruptcy  on  which  the  latter  fiat  was  founded,  must  be 
proved  by  ordinary  evidence.®    Where  the  petitioning  creditor 
is  assignee  of  another  bankrupt,  and  the  debt  is  due  to  him  in 
that  character,  and  his  bill  comes  incidentally  in  question,  strict 
evidence  of  his  title  as  assignee  must  be  given.^    But  where, 
in  an  action  by  an  assignee,  no  notice  has  been  given  to  dispute 
the  commission,  the  depositions  under  the  commission  are  evi- 
dence *of  a  debt  due  to  the  party  in  the  character  in  which  he    *309 
claims  it,  and  no  other  evidence  of  the  fi!rst  bankruptcy  will  in 
that  case  be  necessary.^ 

But  where  the  defendant  does  any  act  which  can  be  con-  When  th^ 
strued  into  a  recognition  of  the  title  of  the  assignee,  it  super-  ^efen^an^ 
sedes  the  necessity  of  giving  stricter  evidence  of  it;  as  where  nj^^JJf* 
he  attended  before  a  meeting  of  the  commissioners  and  exhibi-  title  of  the 
ted  an  account  between  him  and  the  banknipt,  and  afterwards  asiigneee, 
made  part  payment  to  the  assignee  on  that  account;  held,  to  be  no  other 
prima  facie  evidence  as  against  him,  that  the  plaintiff  was  as-  ^Pu®;,^^ 
signee/  So  where  the  defendant,  as  auctioneer,  had  advertised  cessary. 
the  property  which  was  the  subject  of  the  action,  as  the  pro- 
perty of  Ji.  A,  a  bankrupt.s^    So  where  on  an  application  by 
the  assignee,  he  said  he  would  call  and  pay  the  money;  held, 
to  be  an  admission  of  the  title  of  the  assignee.^ 

Where  strict  proof  of  the  title  of  the  assignees  will  be  re-  What  eri- 
quired,  the  petitioning  creditor's  debt  must,  be  proved  by  the  dence  will 
same  evidence  that  would  be  required  to  support  an  action  at   f  ^^* 
the  suit  of  the  petitioning  creditor  against  the  bankrupt  for  the  ^i^^^ 
amount  of  it^     All  admissions  and  acts  by  the  bankrupt  pre-  strict 

^  Kay  «.  Stead,  d  Stark.  300.    (3  Eng.  C.  L.  S13.) 
^  Johnaon  9.  Piper,  3  Ner.  &  M.  673.    (38  Engr.  C.  L.  375.) 
<  Muskett  V.  Drummond,  10  B.  &  C.  153.     (31  Engr.  C.  L.  48.) 
«  Doe  «.  Listen,  4  Taunt.  741.    But  see  Skaife  v.  Howard,  3  B.  &  C.  560.    (9 
Eof.  C.  L.  178.) 

•  Skaife  «.  Howard,  3  B.  &  C.  560.    (9  Eng.  C.  L.  178.) 

'  Dickenson  «.  Coward,  I  B.  &  A.  677.    GUes  o.  Smith,  1  C.  M.  &  R.  463. 
>  Ledbetter  «.  Salt,  4  Bingr.  633.    (15  Eng.  C.  L.  91.) 
k  Pope  V.  Monk,  3  C.  &  P.  113.    (13  Eng.  C.  L.  50.) 

*  B.  N.  P.  87. 
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▼ioudy  to  his  bankraptqry  are  admissible  in  eridence  to  sap- 
port  the  petitioning  creditor's  debt*  But  admissions,  or  acts 
done  by  the  bankrupt  after  his  bankruptcy,  are  inadniissible, 
except  in  actions  by  hini^lf^  The  trading  and  act  of  bank- 
ruptcy must  be  proved  in  the  ordinary  way  by  persons  vrbo 
can  swear  to  the  fact  from  their  own  knowledge.  In  trespiss 
for  taking  the  goods  of  the  plaintiff,  the  defendants  justified 
taking  them  as  assignees  of  one  3f.,  whose  property  they  had 
been;  the  plaintiff  replied,  that  they  were  not  the  goods  of  the 
defendants,  but  his  goods;  held,  that  the  replication  admitted 
the  proceedings  under  the  fiat.® 

I^oof  of  the  fiat,  and  other  proceedings  under  it,  was  regu- 
lated *by  6  Geo.  IV,  c  16,  s.  96,  and  ^7,  imtil  by  the  a  li  3 
Will.  IV,  c.  114,  reciting  that  the  previous  enactments  had 
been  found  defective,  it  was  enacted  by  section  2,  that  all  com- 
missions issued  before  the  1st  September,  1825,  and  all  depo- 
ations  and  other  proceedings  relating  to  such  commissions  di- 
rected to  be  enrolled  and  actually  entered  of  record  upon  or 
since  that  day,  shall  be  deemed  and  taken  to  have  been  well 
and  effectually  entered  of  record.  By  section  3,  the  certificate 
of  sudi  entry,  purporting  to  be  signed  by  the  person  appointed 
to  enter  such  proceedings,  or  by  his  deputy,  shall  have  the 
same  effect  as  if  such  conmiission  had  been  issued  after  the  1st 
September^  1825,  and  shall  be  received  in  evidence  without 
proof  of  the  appointment  or  handwriting  of  such  person. 

By  section  4,  any  of  the  judges  of  the  court  of  bankruptcy 
may  direct  any  oommission  theretofore  issued,  and  the  deposi- 
tions and  proceedings  under  the  same,  to  be  entered  upon  the 
records  of  the  court 

By  section  5,  all  fiats  already  issued  or  thereafter  to  be  is- 
sued, in  lieu  of  commissions,  to  be  prosecuted  elsewhere  than 
in  the  court  of  bankruptcy,  and  all  adjudications  and  all  ap- 
pointments of  assignees  and  certificates  of  conformity  made 
and  allowed  under  such  fiats,  may  and  shall  be  entered  of  re- 
cord in  the  said  court  of  bankruptcy,  upon  the  application  of 
or  on  behalf  of  any  person  interested  therein. 

By  section  6,  no  fiat  issued  or  to  be  issued  in  lieu  of  a  com- 
mission, whether  prosecuted  in  the  court  of  bankruptcy  or 
elsewhere,  nor  any  adjudication  of  bankruptcy-or  appointment 
of  assignees,  or  certificate  of  conformity  imder  such  fiat,  shall 
be  received  in  evidence  in  any  court  of  law  or  equity,  unless 
the  same  shall  have  been  first  entered  of  record  in  the  court  of 
bankruptcy  as  afdtesaid. 

And  by>pection  9,  upon  the  production  in  evidence  of  any 
commission,  fiat,  adjudication,  assignment,  appointment  of 


'  Dowton  9.  Cross,  1  Esp.  IC8.  Watts  v.. Thorpe,  1  Campb.  376.  SooU  v.  Thomas. 
6  C.  &  P.  61 1.     (96  Bng.  C.  L.  569.) 
•»  Arch.  339. 
«  Jones  V.  Bowman,  1  Bing.  N.  C.  484.    (97  Eng.  C.  L.  468.}.    Ifam.  Jones  9. 

Brown,  1  Hodges,  33. 
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assignees,  certificate^  deposition,  or  other  proceeding  in  bank-  bankmpt- 
ruptcy,  purporting  to  be  sealed  with  the  seal  of  the  said  court  ®y  P.**'" 
of  bank^ptey,  or  of  any  writing  purporting  to  be  a  copy  of  g^'^fed 
any  such  document,  and  purporting  to  b€l  sealed  as  aforesaid,  ^ith  the 
the  same  shall  be  received  as  evidence  of  such  documents  re-  eealof  the 
spectively,  and  of  the  same  having  been  so  entered  of  record  court  to  be 
*as  aforesaid,  without  any  further  proof  thereof;'  provided,  ^^^^ 
nevertheless,  that  all  fiats  and  proceedings  under  the  same  ^enoe.* 
which  may  have  been  entered  of  record  before  the  passing  of    ♦sn 
this  act,  shall  and  may  upon  production  with  the  certificate 
thereon,  purporting  to  be  signed  by  tha  person  so  appointed  to 
enter  proceedings  in  bankruptcy,  or  by  his  deputy,  be  received 
as  evidence  of  the  same  having  been  duly  entered  of  record, 
any  thing  herein  contained  notwithstanding. 


SECTION  IX. 

WHO  MAV  BE  A  WrTNESS. 

It  is  a  universal  rule,  that  the  bankrupt  himself  is  not  a  com-  Compe- 
petent  witness  to  prove  any  fact  to  support  or  impeach  the  tency  of 
oommissioQ,  either  on  an  issue  to  try  the  bankruptcy  or  in  an  ^^.^?^^* 
action  by  the  assignees  to  recover  a  debt  due  to  the  estate,  even  ^^^  ^^ 
though  he  shall  have  obtained  his  certi6cate,  and  have  released  denoe. 
the  assignees;  for  he  is  interested  in  the  certificate  which  is 
founded  in  the  bankruptcy,  inasmuch,  that  if  the  commission 
^^bM  be  superseded,  the  certificate  would  become  void,  and 
consequently  he  would  be  liable  to  the  debts  from  which  the 
certificate  would  discharge  him.**    Nor  can  he  be  cross  exa- 
mined as  to  any  fact  necessary  to  support  or.  defeat  the  com- 
mission.^   Nor  can  he  be  asked  questions  with  a  view  to  esta- 
blish an  antecedent  act  of  bankruptcy.^    But  the  rule  is  re- 
stricted to  evidence  affirming  or  disaffirming  the  bankruptcy. 
Therefore  *in  an  action  by  the  assignees  to  recover  money    *312 
levied  in  an  execution  on  a  warrant  of  attorney,  the  bankrupt 

*  In  trorer  by  a  bankiupt  against  his  zavignees  to  try  the  Talidity  of  the  commit* 
fliont  it  was  hdd,  that  seeondaTy  eridenoe  of  the  aasig^nment  was  admissible  after 
proof  of  its  being  lost  before  it  was  entered  of  record.  Giles  v.  Smith,  1  C.  M.  &  R. 
409. 

^  Cross  V.  Fox,  3  H.  Bl.  381,  n.  Chapman  v,  Gardner,  id.  Flower  ».  Herbert,  id.  n. 
Field,  V.  Cartis,  3  Stra.  899.  8  Stark.  Ey.  133.  3  Phil.  90, 336.  The  principle  of 
this  rale  has  been  doubted;  see  3  Phil.  Er.  335.  And  in  one  instance  departed  from; 
see  Oxlade  v.  Perchard,  I  Esp.  387;  but  that  decision  was  orerruled  in  Rabbett  v. 
Gnmey,  1  Mont.  489. 

«  Binns  v  Tetley,  M^Clel.  &  Y.  397.  Elsom  «.  Bailey,  1  S.  N.  P.  363.  Bnt  see 
Fletcher  v.  Woodman,  S.  N.  P.  363,  n.  contra.  Neither  can  he  be  examined  to  ex- 
plain an  nneqaivocal  act  of  bankruptcy.    Hoffman  r.  Pitt,  6  Esp.  38..  ' 

*  Wyatt  V.  Wilkinson,  5  Esp.  187. 
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has  been  admitted  to  prove  that  the  defendant  knew  of  bis 
insolvency  at  the  time  when  the  execution 'was  issued.^  So 
by  having  obtained  his  certificate  and  released  his  assignees, 
he  is  rendered  a  competent  witness  to  increase  the  estate,  as 
by  proving  property  in  hini8el£^  Where  a  party  made  a  com- 
position with  his  principal  creditors,  paying  the  smaller  ones 
in  fuU,  and  afterwards  became  a  bankrupt  and  obtained  bis 
certificate,  but  did  not  pay  ISs.  in  the  pound;  held,  that  having 
released  his  surplus,  he  was  a  competent  witness  in  an  action 
by  the  assignees.®  But  even  though  he  lias  not  obtained  his 
certificate,  he  is  a  competent  witness  to  diminish  the  fund,  be* 
cause  in  so  doing  he  gives  evidence  against  his  own  interest' 
But  after  a  second  act  of  bankruptcy  he  cannot  give  evidence 
to  increase  the  fund,  even  though  he  is  certified  and  gives  a 
release,  if  he  has  not  paid  15.t.  in  the  pound,  because  his  fiiture 
effects  are  liable  in  the  event  of  his  not  making  such  payment* 
He  is  competent  to  prove  the  handwriting  of  the  commission- 
,ers  in  order  to  identify  the  proceedings  under  the  commission, 
if  he  be  certificated  and  has  released  tiie  surplus,  for  the  va- 
lidity of  the  commission  does  not  depend  on  that  signature,  but 
on  the  facts  contained  in  the  depositions  to  which  the  signature 
v\  subscribed.' 
Release.  In  an  action  by  the  assignees  to  recover  money  lost  by  the 
bankrupt  at  play,  the  bankrupt  having  obtained  his  certificate 
was  called  as  a  witness;  held,  that  he  was  not  competent,  be- 
cause if  the  action  was  well  founded,  his  certificate  was  void; 
but  that  his  competency  was  restored  by  three  releases  that 
were  then  given  in  evidence,  namely,  a  release  from  the  bank- 
nipt  to  his  assignees,  a  release  from  all  the  creditors  to  the 
bankrupt,  and  a  release  from  an  assignee  who  was  not  a  cre- 
ditor to  the  bankrupt.s  Where  the  certificate  and  release  of  a 
*313  ^bankrupt  are  necessary  to  render  him  a  competent  witness, 
both  should  be  produced  at  the  trial,  or  their  non-production 
acounted  for;  the  production  of  the  release  alone  is  not  suffi- 
cient^ In  a  suit  against  the  crown,  his  release  will  not  render 
him  a  competent  witness,  the  crown  not  being  bound  by  the 
bankrupt  laws.^  Where  in  an  action  against  several,  one 
pleads  liis  bankruptcy  and  the  plaintiff  enters  a  nolle  prosequi 

*  Reed  v,  James,  1  Stark.  134.     (2  Eng.  C.  L.  327.)    And  see  Morgan  v.  Prior,  9 
Phil.  Ev.  336. 

^  B.  N.  P.  43.    See  Nans  v.  Saxby,  cited  2  T.  R.  497. 
<  Roberts  v.  Harris,  2  C.  M.  &  R.  292.     1  Gale,  231. 

'  Id,    Per  Curiam^  in  Langden  v.  Walker,  Oowp.  70,  2  Phil.  Er.  336.    Butler  v. 
Cooke,  id, 

*  Kennet  v.  Greenwallors,  Peake,  3. 

f  Morgan  v.  Prior,  2  B.  &  C.  14.    (9  Eng.  C.  L.  8.) 
I  Carter  v.  Abbott,  1  B.  &  C.  444.     (8  Eng,  C.  L.  124.) 

>>  Goodhay  v.  Hendry,  M.  &>M.  319.    (22  Eng.  C.  L.  321.)    Tenant  o,  StiachUi 
4  C.  &  P.  31.     (19  Eng.  C  L.  261.)    Arch.  351. 
^  Crawford  o.  The  Attorney  General,  7  Price,  2. 
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as  to  hiniy  he  is  thereby  rendered  a  competent  witness  for  the 
defendants.^ 

The  bankrupt's  wife  is  not  competent  to  prove  an  act  of  Compe- 
bankruptcy  committed  by  her  husband.**  In  one  case  the  wife  *f  "^y  P^ 
was  admitted  to  prove  payment  made  by  her  husband  to  the  ®* 

defendant  in  contemplation  of  bankruptcy;*  but  that  decision 
seems  to  be  questionable."^ 

A  creditor  is  not  a  competent  witness  to  increase  the  fund  Compe- 
out  of  which  he  may  receive  a  dividend,  and  therefore  upon  *®"®y  ®^* 
an  issue  out  of  chancery,  iO  try  whether  the  bankrupt  had,.      **®^' 
within  one  year  before  his  bankruptcy,  lost  five  pounds  in  one 
day  at  gaming,  it  was  held  that  a  creditor  was  an  incompetent 
witness,  because  he  would  be  entitled  to  a  share  of  the  bank- 
rupt's allowance  forfeited  by  the  gaming;^  even  though  he 
has  not  proved  under  the  commission  he  is  incompetent.^    A 
creditor  may  be  rendered  competent  by  a  release  to  the  as- 
signees, without  a  release  to  the  bankrupt."^    Or  if  he  has  sold 
his  debt  or  has  agreed  to  sell  it,  because  his  interest  is  then 
gone,  he  is  merely  a  trustee  for  the  purchaser.'* 

The  petitioning  creditor  is  not  competent  to  prove  the  bank-  Potion- 
ruptcy  regularly  sued  out,  on  account  of  the  bond  entered  into  "^  credit- 
by  him  to  the  Lord  Chancellor,  conditioned  to  establish  the  ^' 
*facts  upon  which  its  validity  depends.^    But  he  is  competent    *314 
to  give  evidence  to  upset  the  conmussion,  (as  by  showing  that 
the  act  of  bankruptcy  was  concerted  between  himself  and  the 
bankrupt,)  or  to  cut  down  his  own  dehtJ 

An  assignee  who  has  released  his  individual  claims  on  the  Compe- 
estate,  is  competent  to  give  evidence  in  matters  relating  to  the  tency  ot 
bankrupt's  estate.    In  an  action  by  an  execution  creditor  of  «»«lg"^' 
the  bankrupt  against  the  sherifi*,  for  a  false  return,  it  was  held, 
an  assignee  who  had  released  his  debt  was  a  competent  wit- 
ness to  prove  a  prior  bankruptcy.^  . 

A  commissioner  may  be  examined  in  support  of  the  commis-  Commis- 
sion, as  he  cannot  be  compelled  to  refund  the  fees  which  he  sioneni. 
has  received,  even  if  the  commission  be  upset;  he  has,  there- 
fore, no  interest  in  the  result^ 

*  M'lver  V.  Humble,  16  East,  171.  Moody  «.  King,  3  B.  &  C.  558.  (9  Eng.  C. 
L.  177.)    Eden,  364. 

^  Ex  parte  Junes,  1  P.  Wms.  611.  ®  Joardaine  v.  Lefevie,  1  Esp.  66. 

<  See  S  Stark.  Er.  134.    Eden,  363.    3  Phil.  Eir.  338. 

*  Shattleworth  v.  Braro,  Stra.  507. 

'  Adams  v.  Malkin,  3  Camp.  543.  Crook  ».  Edwards,  3  Stark.  303,  (3  Eng.  C.  L.. 
355,)  orerruling  Williams  «.  Stephens,  3  Camp.  301. 

'  Ambrose  v.  Clendon,  Cas.  Temp.  Hard.  367.  Koopes  v.  Chapman,  Peake,  19. 
Sinclair  v.  Stevenson,  3  Bing.  514.  (9  Eng.  C.  L.  505.)  10  Moore,  46.  1  C.  &  P. 
583.     (11  Eng.  C.  L.  480.) 

k  Granger  v.  Farlonflr,  3  Bl.  1373.    Heath  v.  Hall,  4  Taunt.  336. 

1  Green  v.  Jones,  3  Uampb.  411. 

i  Lloyd  V.  Stretton,  I  Stark.  40.    (3  Eng.  C.  L.  386.)    Eden,  365. 

k  Tomlinson  v.  Wilkes,  5  MooTe,'173.  .3  B.  &  B.  397.    (6  Eng.  C.  L.  168.) 

1  Crooke  v.  Edwards,  3  Stark.  303.  (3  Engr.  C.  L.  355.)  That  his  interest  m  the 
future  fees  which  he  miffht  get  if  the  commission  were  supported,  seems  not  to  hare 
been  notieed.    Eden,  365. 
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In  an  action  by  the  assignees  of  a  bankrupt  in  wbidi  the 
bankruptcy  is  in  dispute^  a  son  of  the  bankrupt,  who  was  held 
out  as  a  partner  with  him,  though  in  fact  was  not  so,  is  not  a 
competent  witness  for  the  plaintiffs.* 


SECTION  X. 

ACTIONS  BY  A  BANKRUPT. 

•    ,    ,          Though  all  the  rights  in  respect  of  property  acquired  by  the 
nipfhas  a  bankrupt  after  his  bankruptcy  and  before  he  obtains  his  certi- 
right  to      ficate,  are  by  the  assignment  vested  in  his  assignees,**  yet  it  has 
property    been  decided  in  many  cases  that  such  property  does  not  vest 
lusqaired    absolutely  in  the  assignees,  and  that  an  uncertificated  bankrupt 
tabse^      has  a  right  to  goods  acquired  by  him  since  his  bankruptcy, 
quent  to     against  all  the  world  biit  his  assignees.    Assumpsit  by  the  in- 
hit  bank-  dorsee  against  the  maker  of  a  promissory  note  payable  to  •/?. 
raptcy,      or  his  order — •plea,  1st,  non  assumpsit:  and  2dly,  that  Ji,  be- 
•'^'PP*  •*  came  a  bankrupt,  and  that  his  right  to  indorse  the  promissory 
hisa^       '^^^^  became  vested  in  his  assignees  before  the  time  of  the  in- 
signees.     dorsement,  whereby  the  indorsement  was  void,  and  created  no 
*315    right  in  the  plaintiffs  to  sue;  replication  to  the  last  plea,  that 
the  indorsement  was  made  with  the  consent  of  the  assignees, 
upon  which  issue  was  joined  and  a  verdict  found  for  the  de- 
fendant; and  for  the  plaintiff  on  the  general  issue.    Held,  that 
the  plaintiff  was  entitled  to  judgment  upon  the  whole  record. 
1st,  Because  the  defendant  who  had  made  the  note  payable  to 
Jl.  or  his  order,  was  estopped  from  saying  that  t^.  was  not 
competent  to  make  an  order.    2dly,  Because  the  property  ac- 
quired by  a  bankrupt  after  his  bankruptcy  does  not  absolutely 
vest  in  his  assignees,  although  they  have  a  right  to  claim  it; 
and  if  they  do  make  any  claim  it  is  effectual  against  the  bank- 
rupt and  all  the  world,  but  if  they  do  not  interfere,  then  as  be- 
tween the  bankrupt  (or  any  one  claiming  under  him)  and  his 
debtor,  the  latter  cannot  set  up  their  title,  but  the  bankrupt 
has  a  right  in  a  court  of  law  to  enforce  the  payment  of  his  debt* 
It  has  been  held^  that  an  uncertificated  bankrupt  may  main- 
« : — 

'  HoUand  v.  Reeres,  7  C.  &  P.  36.    AldeiBon.     (33  C.  L.) 

k  6  Geo.  IV,  c.  16,  s.  63,  anity  241. 

*  Drayton  v.  Dale,  S  B.  &  C.  293.  (9  Eng.  C.  L.  91.)  Webb  v.  Fox,  7  T.  R.  391, 
shows  that  a  bankrupt  may  maintain  trover  for  propertyacquired  before  his  certificate. 
See  also  Ashley  o.  Kell,  2  Stra.  1207.  Chippendale  o.  Tomlinson,  Cooke,  406.  Fow- 
ler V.  Down,  1  B.  &  P.  44.  Coles  o.  Banow,  4  Taunt.  754.  The  result  of  all  the 
authorities  is,  that  if  the  assignees  do  not  interfere  under  such  circumstances,  the 
•bankrupt  has  the  same  right,  as  against  a  third, party,  as  if  he  had  a  certificate,  bat 
that  right  is  conditional  upon  the  non-interference  of  tno  assignees.  Kitchen  9.  Bartch, 
7  East,  53.  And  the  assignees  may  interfere  even  afWr  action  brought.  Crofton  t, 
Poole,  tfi/ra. 
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tain  an  action  lor  his  personal  labor  performed  after  the  issu-  PeiBonal 
log  of  the  fiat'    And  eyen  where  the  assignees  entered  into  1^1^'« 
an  express  contract  to  remunerate  him  for  services  performed 
on  their  behalf,  it  has  been  held  that  he  may  maintain  an  ac-' 
tion  against  them  on  such  contract**  But  where  an  uncertificated 
^bankrupt,  being  a  furniture  broker,  was  employed  to  remove    *316 
goods,  and  for  that  purpose  employed  men,  procured  vehicles, 
repaired  the  funiiture  and  supplied  materials;  held,  that  as 
the  debt  thereby  accrued  was  not  in  respect  of  personal  labor . 
merely,  and  as  the  assignees  put  in  their  claim,  the  bankrupt 
was  not  entitled  to  recover;®  for  he  can  have  no  right  to  pro- 
perty as  agsunst  his  assignees;'  and  on  that  principle,even  where 
his  assignees  by  agreement,  for  a  valuable  consideration  paid  to 
them  by  a  third  person,  bad  allowed  the  bankrupt  to  remain  in 
possession  of  his  furniture,  it  has  been  held  that  they  were  jus- 
tified in  seizing  the  furniture  afterwards.^ 

But  if  the  cause  of  action   originated  before  his  bank-  Caase  ai 
ruptcy,  though  not  completed   until  afterwards,  the  bank^  action  b«- 
nipt  will  not  be  entitled  to  sue,  even  if  his  assignees  do  ^^^^^  »•■*" 
not  interfere;  as  where  v7.  was  to  be  paid  a  commission  for  ^^  ^' 
introducing  a  customer  to  a  tradesman,  and  after  the  intro- 
duction, but  before  the  customer  had  made  a  purchase,  wj* 
became  a  bankrupt;  the  assignees  brought  an  action  for  the 
commission,  which  they  afterwards  discontinued,  disclaiming 
all  right  to   it;  held,  that  the  bankrupt  was  not   entitled 
to  sue  for  it,  for  though  the  purchase  was  not  complete  until 
after  the  bankruptcy,  yet  the  right  to  the  commission  referred 
back  to  the  time  that  the  customer  was  introduced,  which  was 
before  the  bankruptcy/  ^ 

The  bankrupt  may  bring  an  action  against  the  assignees,  When  the 
or  the  commissioners,  or  the  messengers  for  intermeddling  hankrapt 
with  his  property,  with   a  view  to  contest  the  validity  of  "Jj^J^^ 
the  fiat    But  if  he  has  availed  himself  of  it  in  any  respect,  Validity  of 
by  taking  a  benefit  under  it,  as  by  procuring  his  discharge  the  com- 
from  custody  on  the  groand  that  he  had  become  a  banik-  mission, 
rupt,  and  that  the  petitioning  creditor  had  proved  under  the    ' 
commission,  he  will  be  estopped  from  disputing  its  validity  in 
a  court  of  law.'    So  where  the  bankrupt  sanctioned  the  sale 
*of  his  goods  under  the  commission.^  So  where  he  went  round    *317 

■  Chippendale  «•  Tomlinson,  7  East,  57,  n.    Cooke,  438.    Silk  v.  Oshome,  1  Eap* 
140.  •  * 

^  Coles  9.  Barrow,  4  Tannt.  754.  **  If  Mr.  Justice  Lawrence  had  continued  in  the 
court  of  common  pleas,  this  decision  would  prohably  not  have  been  pronounced.  Iv 
is  not  therefore  entitled  to  any  great  weight.  The  authority  of  this  case  is  much 
broken  in  upon  by  Hesse  o.  Stephenson,  3  B.  &  P.  578.*'  rer  Best,  J.,  in  Nias  «. 
Adamson;  3  B.  «c  Al.  232.    (5  Eng.  C.  L.  267.) 

«  Crofton  V.  Poole,  1  B.  &  Ad.  668.   (20  Eng.  C.  L.  441.) 

^  Chambers  «.  Bemasconi,  6  Bing.  501.    (19  Eng.  C.  L.  149.) 

•  Ntas  V.  Adamson,  3  B.  &  A.  225.    (5  Eng.  C.  L.  267.) 

'  Hillary  v.  Morris,  5  C.  &  P.  6.    (24  Eng.  C.  L.  198.) 

I  Goldie  V.  Gunston,  4  Camp.  881.    Watson  v.  Wace,  5  B.  &  C.  153.  (11  Eng.  C. 
L.  187.)    But  see  Mott  v.  Mills,  3  C.  &  P.  197.  (14  Eng.  G.  L.  869.) 

^  Clarke  v.  Clsrkey  1  Esp.  61. 
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to  the  creditors  and  solicited  their  votes  in  the  choice  of  as- 
signees, and  acquiesced  in  the  commission  for  three  years,  he 
was  estopped  from  disputing  its  validity.*  But  if  the  bankrupt 
has  not  derived  any  Wnefit  from  the  fiat,  or  if  his  conduct  does 
not  imply  a  consent  to  the  proceedings  under  it,  so  that  the 

Karty  to  the  suit  has  been  thereby  induced  to  alter  his  condition, 
e  will  not  be  estopped  from  contesting  its  validity.  As  where 
the  bankrupt  had  assisted  the  assignees,  by  giving  direction^  as 
to  the  sale  of  the  goods,  and  after  issuing  the  commission  he 
gave  notice  to  the  lessors  of  a  farm  which  he  held,  that  he  had 
become  bankrupt,  and  that  he  was  willing  to  give  up  the  farm, 
and  in  consequence  thereof  the  lessors  received  the  lease,  apd 
accepted  possession  of  tlie  premises;  held,  1st,  that  the  inter- 
ference of  the  bankrupt  in  the  sale  was  referable  to  an  inten- 
tion on  his  part  to  take  care  of  his  property,  and  to  see  that  the 
most  was  made  of  it,  and  that  it  did  not  amount  to  a  consent  to 
the  sale,  and  therefore  he  was  not  estopped  on  that  ground 
from  bringing' an  action  of  trover  against  the  assignees;  2d!y, 
that  he  was  not  estopped  by  the  act  of  his  having  given  up  his 
lease  to  the  lessors,  the  assignees  not  being  parties  or  privies  to 
that  transaction;  as  estoppels  bind  parties  and  privies  only, 
not  strangers;  though  he  might  be  estopped  from  disputing 
a    the  commission  as  against  the  lessors.** 


SECTION  XI. 

▲CTI0178  AGAINST  BANKRUPTS. 

Bankrupt       By  the  6  Geo.  IV,  c.  16,  s.  121,  it  is  enacted,  that  every 
discharg-  bankrupt  who  shall  have  duly  surrendered,  and  in  all  things 
^i^te^*'"  conformed  himself  to  tlie  laws  in  force  concerning  bankrupts  at 
the  time  of  issuing  the  commission  against  him,  shall  be  dis- 
charged from  all  debts  due  by  him  when  he  became  banknipt, 
and  from  all  claims  and  demands  hereby  noade  provable  under 
*318    the  commission,  in  case  he  shall  obtain  a  *certi&cate  of  such 
conformity,  so  signed  and  allowed,  and  subject  to  such  provf- 
sions  as  hereinafter  directed;  but  no  such  certificate  shall  re- 
lease or  discharge  any  person  who  was  partner  with  such  bank- 
rupt at  the  time  of  his  bankruptcy,  or  who  was  then  jointly 
bound,  or  had  made  any  joint  contract  with  such  bankrupt. 
Certificate      By  s.  126,  any  bankrupt  who  shall,  after  his  certificate  shall 
exempts     have  been  allowed,  be  arrested,  or  have  any  action  brought 
arrest  ™  against  him  for  any  debt,  claim,  or  demand  hereby  made  prove- 
able  under  the  commission  against  such  bankrupt,  shall  be  dis- 

»  Like  V,  Howe,  6  Esp.  30. 

^  Heane  v.  Rogers,  9  B.  &  C.  677.    (17  Eng.  C.  L.  449.) 
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chaiged  upon  common  bail,  and  may  plead  in  general  that  the 
cause  of  action  accrued  before  he  became  bankrupt,  and  may 
give  this  act  and  the  special  matter  in  evidence,  ana  such  bank* 
mpt's  certificate,  and  the  allowance  thereof,  shall  be  sufficient  Is  evi- 
evid^ioe  of  the  trading,  bankruptcy,  commission,  and  other  d^noe  of 
proceedings  precedent  to  the  obtaining  such  certificate;  and  if  ^f^ 
any  such  bankrupt  shall  be  taken  in  execution,  or  detained  in  under'Se 
prison  for  such  debt,  claim,  or  demand,  where  judgment  has  fiat. 
been  obtained  before  the  sdlowance  of  his  certificate,  it  shall  be 
lawful  for  any  judge  of  theicourt  wherein  judgment  has  been 
so  obtained,  on  such  bankrupt's  producing  his  certificate,  to 
order  any  officer  who  riiall  have  such  banlmipt  in  custody  by 
virtue  of  such  execution,  to  dischai^e  such  bankrupt  without 
exacting  any  fee,  and  such  officer  shall  be  hereby  indemnified 
for  ao  doing. 

By  8.  127,  if  any  person  who  shall  have  been  so  dischai^fed  When  fa- 
by  such  certificate  as  aforesaid,  or  who  shall  have  compounded  ^^ff ^^ 
with  his  creditors,  or  who  shall  have  been  discharged  by  any  fj  ^^^  ^^t- 
insolvent  act,  shall  be  or  become  bankrupt,  and  have  obtained  ^^J 
or  shall  heieaAer  obtain  such  certificate  as  aforesaid,  unless  his  standingf 
estate  shall  produce  (after  all  such  charges)  sufficient  to  pay  certificate, 
every  creditor  under  the  commission  fifteen  shillings  in  the 
pound,  such  certificate  shall  only  protect  his  person  from  arrest 
and  imprisonment,  but  his  future  estate  and  eflfects  (except  his 
tools  of  trade  and  necessary  household  furniture,  and  the  wear- 
ing apparel  of  himself,  his  wife,  and  children)  shall  vest  in  the 
assignees  under  the  said  commission,  who  shall  be  entitled  to 
seize  the  same  in  like  manner  as  they  might  have  seized  pro- 
perty of  which  such  a  bankrupt  was  possessed  at  the  issuing 
the  commission. 

It  appears  from  the  preceding  enactments,  that  in  actions 
*against  the  bankrupt  for  any  cause  of  action  barred  by  the  *3i9 
certificate,  he  may  plead  in  general  that  the  cause  of  action 
accrued  before  he  bdcame  bankrupt,  and  the  certificate  shall 
be  sufficient  evidence  of  all  the  proceedings  antecedent  to  the 
obtaining  thereof. 

The  certificate  cannot  be  given  in  evidence  under  the  general  How  a 
issue.*    This  general  plea  of  bankruptcy  can  be  pleaded  only  oertifi^te 
incases  where  the  bankruptcy  happened  before  the  commence-  "l^i? 
ment  of  the  action,  though  it  need  not  be  so  averred ;  it  is  suffi-  ^ 
cient  if  every  word  required  by  the.  statute  is  found  in  the 
plea.^    The  plea  should  pursue  the  words  of  the  statute,  and 
ccmclude  to  the  country;^  under  such  a  plea,  the  certificate 


»  Gowbnd  «.  Wairen,  1  Camp.  363.  ^  Tower  v,  Cameron,  6  East,  413. 

*  Sheen  v.  Garratt,  6  Bing.  686.  (19  Eng.  C.  L.  205.)  4  M.  &  P.  635.  Where 
ih»  plea  stated  that  a  commission  of  banmiptcy  issued  against  the  plaintiff,  under 
which  he  was  duly  declared  and  adjudged  to  ^^  be  a  bankrupt,"  without  alleging  that 
be  was  in  (act  a  bankrupt,  It  was  held  bad;  it  should  state  the  tradinff,  the  act  ofhank- 
mptey,  and  the  petitioning  creditor's  debt.  Gwinnis  v.  CarroU,  3  M.  &  R.  133.  (17 
C.  L.  396.) 
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may  be  given  in  eridenoe  if  obtained  al  any  tine  pienoiidy^ 
even  though  it  be  not  obtained  until  after  the  action  was  com* 
menoed.*    If  the  bankrupt  does  not  obtain  his  certificate  until 
after  plea  pleaded,  he  should  plead  it  specially /itii*  darrim 
continuance;  if  he  ne^eets  to  do  so^  and  judgaaent  ^  obtained 
'  against  himi  he  cannot  plead  his  certificate  to  an  action  on  sach 
judgment^ 
Replica-        To  the  general  plea  of  bankruptcy,  the  plaintiff  can  only 
tioiu         reply  the  similiter,'  under  which  he  may  give  in  evidenoe  any 
matter  which  can  avoid  the  certificate.    There  is  not  any  case 
in  which  a  qpecial  replication  has  been  held  good.' 
*390        ^The  plamtiff,  in  answer  to  a  geneial  pkA  of  banknqitGy, 
may  give  in  evidence  a  subaequent  promise  made  by  the  bank- 
rupt to  pay  the  debt.' 
A  pramise     By  6  Geo*  IV,  c  16,  s.  131,  it  is  enacted,  that  no  bankrupt 
to  pay  a    after  his  certificate  shall  have  been  allowed  under  any  present 
^l^   or  futUTO  commission,  shall  be  liable  to  pay  or  satiflfy  any  debt, 
bv^i^wti*  ^^'"^y  ^'  demand,  from  which  he  shall  have  been  discharged 
fiLte,  to'  ^Y  vuttie  of  such  certificate,  or  any  part  of  such  debt,  claim, 
ba  yJdd    or  demand,  upon  any  oontxact,  promise,  or  agreement,  made  or 
mast  be  in  to  be  made  fllter  the  suing  out  of  the  commissioQ,  unless  sudi 
^"^*     promise,  contract,  or  agreement  be  .made  in  writing,  signed  by 
the  bankrupt,  or  by  some  person  thereto  lawfully  authorised 
in  writing  by  such  bankrupt 

It  has  been  held  that  a  letter  containing  a  prpmiae  to  pay  the 
debt,  and  signed  by  the  initial  of  the  benkrupt's  surname  only, 
was  not  sufficient  uader  this  provision.'  It  must  be  a  promise 
to  pay-— «  promise  to  deliver  goods  in  satisfaction  of  the  debt, 
has  been  held  to  be  insufficient.'  Where  the  bankrupt  wrote 
to  the  creditor,  saying,  ^  by  the  end  of  next  month  I  shall  have 
my  banker's  account,  and  I  shall  remit  the  sum  due  to  you  ia 
a*  draft  on  them,''  held  sufficient.^ 


*■  Hairia  v.  Jamesy  9  East,  8S. 

^Todd  V.  Maxfield,  6  B.  &  C.  105.  (13  Enff.  C.  L.  110.)  9  D.  &  R.  171.  A 
certificate  pending  a  sait  operates  aa  a  release.    Anon.  Loffl.  437. 

*  Wilson  V.  Kemp,  3  M.  &  S.  549. 

*  Per  Bayley,  J.,  in  Huglies  v.  Morley,  I  B.  &  A.  97.  A  defendant  who  had  ob- 
tained his  oertafioate  aa  a  bankrupt  after  the  action  was  brougfatv  was  held  entitied  to 
be  diacharffed  out  of  custody,  though  the  fiat  issued  before  the  action  was  commenoed, 
and  the  defendant  had  pleaded,  not  setting  up  His  bankruptcy,  and  giren  a  cognovit 
conditioned  for  payment  at  a  later  period  than  judgment  would  have  oeen  obtained  in 
the  regular  way.  Osborne  v.  Williamson,  1  M.  &  W.  550.  The  production  of  an 
enrolment  of  the  certificate  in  the  court  of  Chancerr  is  not  sufficient  without  an  afii- 
davit  verifying  the  enrolment.    But  see  Jacobs  o.  Phillips,  1  C.  M.  &  R.  195. 

*  Williams  v,  Dyde,  Peake,  68.  Trueman  o.  Fenton,  Cowp.  544.  Penn  v,  Bennett, 
4  Campb.  905.  Blackboume  o.  Ogle,  8  Price,  52.  Brix  v.  Braham,  1  Bing.  981.  (8 
Eng.  G.  L.  334.) 

HEIubert  v.  Moiean,  9  G.  &  P.  5S8.   (19  Eng.  C.  L.  248.)    12  Moore,  216.   (99 
Eng.  G.  L.  450.) 
I  iVtde  V,  Grimwood,  II  Moore,  432.    3  Bing.  493.    (13  Eng.  G.  L.  62.) 
^  Lang  V.  Mackenzie,  4  G.  &  P.  463.    (19  Eng.  G.  L.  474.) 
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SECTION  xn. 

OF  THS  BFFXCT  OF  A  CBXTIFICATB. 

A  csxTiFicATB  Will  Operate  as  a  discharge  from  all  debts 
due  by  the  baiikmpt  before  his  bankruptcy,  and  also  from  all 
claims  and  demands  proveable  under  the  fiat*    But  it  does  not 
affect  *debt8  -due  to  the  crown,  for  the  crown  is  not  bound  by    ^321 
the  bankrupt  lawa^ 

With  respect  to  debts  not  payable  at  the  time  of  the  bank-  Debts  not 
ruptcy,  it  is  enacted  by  the  6  Gm.  IV^c.  16,s.6l9thatany  per-^7^^^^ 
son  who  shall  have  ^ven  credit  to  the  bankrupt  upon  valuable  ^  ^^. 
oonaideration,  for  any  money  or  other  matter  or  thing  whatso-  niptcy 
eveif  which  shall  not  have  become  payable  when  such  bank-  may  be 
rupt  conunitted  an  act  of  bankruptcy,  and  wheth^  such  credit  proTed. 
shall  have  been  given  upon  any  bill,  bond,  note,  or  other 
negotiable  security  or  not,  shall  be  entitled  to  prove  such  debt, 
bill,  bond,  note,  or  other  security,  as  if  the  same  was  payable 
preeendy,  and  receive  dividends  equally  with  tfie  other  credi- 
tors, deducting  only  thereout  a  rebate  of  interest  for  what  he 
shall  80  receive,  at  the  rate  of  five  per  cent,  to  be  computed 
from  the  declaration  of  a  dividend  to  the  time  such  debt  would 
have  become  payable  according  to  the  terms  upon  which  it 
was  contracted* 

By  &  52,  any  person  who  at  the  issuing  the  commission  shall  Sureties 
be  a  surety  or  liable  for  any  debt  of  the  bankrupt,  or  bail  for  ^ y  prove 
the  bankrupt,  either  to  the  sheriff  or  to  the  action,  if  he  shall  ^^f^^ 
have  paid  the  debt,  or  any  part  thereof  in  discharge  of  the  haYing 
whole  debt,  (although  he  may  have  paid  the  same  after  the  paid  tbe 
commission  issued,)  if  the  creditor  shall  have  proved  his  debt  aebts* 
under  the  commission,  shall  be  entitled  to  stand  in  the  plac»  of 
such  creditor  as  to  the  dividends  and  all  other  rights  under  the 
saui  ccmmiission  which  such  creditor  possessed  or  would  be 
^ititled  to  in  respect  of  such  proof;  or  if  the  creditor  shall  not 
luLve  proved  under  the  commission,  such  surety  or  person  liable, 
or  bail,shall  be  entitled  to  prove  his  demand  in  respect  of  such 
payment  as  a^debt  under  the  commission,  not  disturbing  the 


»  6  O.  IV,  c  16^  8.  lai,  anU^  317.  Bamford  v.  Burrell,  3  B.  &  P.  1.  Where  tlie 
goods  of  a  certificated  bankrupt  were  seized  under  a  Ji.  fa,  issued  on  a  judgment  in 
leepect  of  a  debt  due  before  the  bankruptcy,  the  court  on  motion  set  aside  the  fi*fiu^ 
(^bserrinff,  that  the  bankrupt  was  discharged  not  only  from  the  debt,  bht  from  all  Tem»- 
diM  for  uie  recovery  of  the  debt.  Davis  o.  Shapley,  1  B.  &  Ad.  54.  (90  Eng.  C.  L. 
344.)  In  Hanson  «.  Blakejr,  4  Binff.  493,  (15  Enff.  C.  L.  54,}  the  court  intimated  aa 
opinion  that  the  legislature  intendea  to  afford  relief  to  the  person  of  the  bankrupt  only, 
not  to  his  prop^r^.  But  in  that  ease  the  goods  belonged  to  the  assignees  and  not  l» 
the  bankrupt,  which  distinguishes  it  from  Davis  v.  Shapley. 

^  AnoQ.  1  AUdns,  863.  mo  certificate  shall  release  or  discharge  any  person  whs 
was  m  partner  with  the  bankrupt;  nor  does  it  leleue  the  estate  of  a  deeeased  partaes. 
Aieh.  963. 
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former  diyidendsi  and  may  receive  diridends  widi  the  other 
creditors,  although  he  may  hare  become  surety  liable  or  bail 
*322  as  aforesaid,  after  an  act  *of  bankruptcy  committed  by  such 
bankrupt;  provided  that  such  person  luid  not,  when  he  became 
such  surety  or  bail,  or  so  liable  as  aforesaid,  notice  of  any  act 
of  bankruptcy  by  such  bankrapt  committed. 
When  By  s.  53,  the  obligee  in  any  bottomry  or  respondentia  bond, 

obligee  in  and  the  assured  in  any  policy  of  insurance  made  upon  good 
^^^   and  valuable  consideration,  shall  be  admitted  to  claim,  and 
proTe.       ^^^^  ^^®  ^^^^  ^^  contingency  shall  have  happened,  to  prove  his 
debt  or  demand  in  respect  thereof,  and  receive  dividends  with 
the  other  creditors  as  ilf  the  loss  or  contingency  had  happ^ed 
before  the  issuing  the  commission  against  such  obligor  or  in- 
PeraonB     surer;  and  that  the  person  effecting  any  policy  of  insurance 
effecting    upon  ships  or  goods  with  any  person,  as  a  subscriber  or  under- 
insarance.  ^ji^i^^^  becoming  bankrupt  shall  be  entitled  to  prove  any  loss 
to  which  such  banknipt  shall  be  liable  in  respect  of  such  sub- 
scription, although  the  person  so  effecting  sudi  policy  was  not 
beneficially  interested  in  such  ships  or  goods,  in  case  dbe  person 
or  persons  so  interested  is  not  or  are  not  within  the  united 
realm. 
Annnity        By  s.  54,  any  annuity  creditor  of  any  bankrupt,  by  whatever 
creditor,    assurance  the  same  be  secured,  and  whether  there  were  or  not 
any  arrears  of  such  annuity  due  at  the  bankruptcy,  shall  be 
entitled  to  prove  for  the  value  of  such  annuity,  which  value 
the  commissioners  shall  ascertain,  regard  being  had  to  the 
original  price  given  for  the  said  annuity,  deducting  therefrom 
such  diminution  in  the  value  thereof  as  shall  have  been  caused 
by  the  lapse  of  time  since  the  grant  thereof  to  the  date  of  the 
commission. 
Sureties        By  s.  55,  it  shall  not  be  lawful  for  any  person  entided  to  any 
for  phf-     annuity  granted  by  any  bankrupt,  to  sue  any  person  who  may 
anmdties   ^  collateral  surety  for  the  payment  of  such  annuity,  untU  such 
granted  by  annuitant  shall  have  proved  under  the  commission  against  such 
bankrupt,  bankrupt  for  the  value  of  such  annuity,  and  for  the  ^  payment" 
in  what     thereof;  and  if  such  surety  after  such  proof  pay  the  amount 
manner  to  proved  as  aforesaid,  he  shall  be  thereby  discharged  from  all 
uX'the  "^^^^  ^  »»P^  of  ^^^  annuity;  and  if  such  surety  shall  not 
eommis-    (before  any  -payment  of  the  said  annuity  subsequent  to  the. 
sion.         bankruptcy  sAiall  have  become  due)  pay  the  sum  so  proved  as 
aforesaid,  he  may  be  sued  for  the  accruing  payments  of  such 
*323    ^annuity,  until  such  annuitant  shall  have  paid  or  satisfied  the 
amount  so  proved,  with  interest  thereon  at  the  rate  of  four  per 
cent,  per  annum,  from  the  time  of  the  notice  of  such  proof,  and 
of  the  amount  thereof  being  given  to  such  surety;  and  ailer 
such  payment  or  satisfaction,  such  surety  shall  stand  in  the 
place  of  such  annuitant  in  respect  of  such  proof  as  aforesaid, 
to  the  amount  so  paid  or  satisfied  as  aforesaid  by  such  surety; 
and  the  certificate  of  the  bankrupt  shall  be  a  discharge  to  him 
from  all  claims  of  such  annuitant,  or  of  such  surety  in  respect 
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of  such  annuity;  provided  that  snch  surety  shall  be  entitled 
to  credit  in  account  with  such  annuitant  for  any  dividends  rer 
oeived  by  such  annuitant  under  the  commission,  before  such 
surety  shall  have  fully  paid  or  satisfied  the  amount  so  proved 
as  aforesaid. 

By  8.  56,  if  any  bankrupt  diall,  before  the  issuing  of  the  Contin- 
comonission,  have  contracted  any  debt  payable  upon  a  contin-  8^^  ^^^ 
gency  whfch  shall  not  have  happened  before  the  issuing  of  ^  J^^J*" 
such  eonmiission,  the  person  with  whom  such  debt  has  been  the  hap- 
contiacted  may,  if  he  think  fit,  apply  to  the  commissioners  to  pening  of 
set  a  value  upon  such  debt,  and  the  commissioners  are  hereby  the  con-   ' 
required  to  ascertain  the  value  thereof,  and  to  admit  such  per-'^^^w^J- 
son  to  prove  the  amount  so  ascertained,  and  to  receive  cuvi« 
dends  diereon;  or  if  such  value  shall  not  be  so  ascertained  be* 
fore  the  contingency  shall  have  happened,  then  such  person 
may,  after  such  contingency  shall  have 'happened,  prove  in  re- 
spect of  such  debt,  and  receive  dividend  with  the  other  credit^ 
ors,  not  disturbing  any  former  dividends,  provided  such  per*- 
sous  had  not,  when  such  debt  was  contracted,  notice  of  any 
act  of  bankruptcy  by  such  bankrupt  committed. 

By  s.  57,  in  all  luture  oommissions  against  any  person  or  InteTestoii 
persons  liable  upon  any  bill  of  exchange  or  promissory  note,  hiils  u>^ 
whereupon  interest  is  not  reserved,  overdue  at  the  issuing  the  °^^' 
conamission,  the  holder  of  such  bill  of  exchange  or  promissory 
note  i^all  be  entitled  to  prove  for  interest  upon  the  same,  to 
be  cafeulated  by  the  commissioners  to  the  date  of  the  commis- 
sion, at  such  rate  as  is  allowed  by  the  court  of  King's  Bench 
in  actions  upon  such  bills  or  notes. 

By  &  58,  if  any  plaintiff  in  any  action  at  law  or  suit  in  equi-  Plaintiff 
ty,  or  petitioner  in  bankruptcy  or  lunacy,  shall  have  obtained  obtaining 
any  judgment,  decree,  or  order  against  any  person  who  shall  ^^^^Mnre 
thereafter  ^become  bankrupt  for  any  debt  or  demand  in  respect  for^osta. 
of  which  such  plaintiff  or  petitioner  shall  prove  under  the  com-    •324  * 
mission,  such  plaintiff  or  petitioner  shall  also  be  entitled  to 
prove  for  the  costs  which  he  shall  have  incurred  in  obtaining 
the  same,  although  such  costs  shall  not  have  been  taxed  at  thee 
time  of  the  ^  bankruptcy." 

By  8.  6d,  it  is  enacted,  that  in  all  eommissions  against  one  Joint  cre- 
or  more  of  the  partners  of  a  firm,  any  creditor  to  whom  the  ^^^  ""^ 
bankrupt  or  bankrupts,  is  or  are  indebted,  jointly  with  the  other  J|^^J^^t 
partner  or  partners  of  the  said  firm,  or  any  of  them,  shall  be 
entided  to  prove  his  debt  under  such  commission  for  the  pur- 
pose only  of  voting  in  the  choice  of  assignees  under  such  com- 
mission, or  of  assenting  to  or  dissenting  from  the  certificate  of 
snch  bankrupt  or  banlmipts,  or  of  either  of  such  purposes;  but 
such  creditor  shall  not  receive  any  dividend  out  of  the  separate  When  en- 
estate  of  the  bankrupt  or  bankrupts  until  all  the  separate  ere-  J*^?^^* 
ditors  shall  have  received  the  full  amount  of  their  respective  **^*^«'"* 
debtSy  tmless  such  creditor  sb&ML  be  a  petitioning  creditor  in  a 
commission  against  one  member  of  a  firm. 
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Wheneer-     But  though  all  debts  proreable  under  fiat  ai^  dieeharged  by 

^Jj^*®      the  certificate,  yet  the  couTerse  does  not  obtain;  fi>r  there  are 

bana debt  ^^^  j^j^^  discharged  by  the  certificate  whicb  cannot  be 

oannot  be  proved  under  the  fiat,  as  where  a  creditor  comm^ioed  an  ae- 

proredim-  ^on  for  debt,  against  a  trader  who  afterwards  became  a  bank- 

<ier  the^     nipt,  and  the  creditor  proceeded  witfi  the  actidn  to  judgm^it, 

after  which  the  bankrupt  obtained  his  cettificate;  and  brought 

a  writ  of  error  which  was  non  pressed,  and  the  costs  of  non 

pros  in  error  awarded  against  hira;  held^  that  there  costs  w^e 

rrferable  to  the  original  debt,  and  that  they  were  discharged 

by  the  certificate,  though  they  could  not  be  proved  under  the 

Where  an  action  had  been  commenced  against  a  bankrupt, 
after  a  fiat  had  been  sqed  out,  and  he  gave  a  cognovit  for  the 
debt  and  costs,  after  which  he  obtained  his  certificate;  held, 
that  he  was  entitled  to  be  discha^;ed  out  of  custody,  on  a 
judgment  signed  on  the  cognovit;  for  the  cognovit  did  not 
create  a  new  debt,  and  the  cause  of  action  arose  before  the 
bankruptcy.^ 
Costs  in-       With  regard  to  the  effect  of  a  certificate,  in  reqiect  of  costs 
Momd  sf-  incurred  subsequently  to  an  act  of  bankruptcy,  there  are  cen- 
ter bank-   flicting  decisions;  but  the  correct  principle  appears  to  be,  that 
ivp^*      where  in  an  action  for  a  debt  or  hquidated  damages,  jtidgment 
is  ix>t  entered  up  until  after  the  fiat  is  issued;  the  debt  itself 
is  proveable  imder  the  fiat,  becauf^  it  existed  before  the  bank- 
*Si^5    *ruptcy,  and  might  have  been  proved  under  tfie  fiat,  independ- 
ently of  the  bankruptcy ;  but  the  costs  are  not  proveable  because 
they  do  not  constitute  ft  debt  until  after  judgment;  yet  they  are 
discharged  by  the  certificate,  because  Aey  are  accessory  to  the 
debt,  and  when  the  right  to  the  principal  is  barred,  the  right  to 
the  accessory  is  barred  also.®    But  where  the  plaintiff  is  non- 
suited, or  has  a  verdict  against  him,  and  a  fiat  is  sued  out 
against  him  before  judgment  is  entered  up,  the  costs  cannot  be 
proved  under  the  fiat  for  the  reason  above  stated,  but  they  ar^ 
not  discharged  by  the  certificate,  because  theore  is  no  prior  debt 
to  which  they  can  be  attached.* 

Where,  by  an  order  of  Nisi  Prius,  a  cause  and  ail  matters  of 
difference  were  referred  to  an  arbitrator,  and  the  costs  in  the 
cause  were  to  abide  the  event,  and  he  found  that  the  plaiuiiff 
was  indebted  to  the  defendant,  and  ordered  that  he  should  pay 
the  defendant's  costs;  after  the  order  of  reference  was  made, 
but  before  the  costs  were  taxed  or  judgment  of  nonsuit  was  en- 

^  Scott  V.  Ambrose,  3  M.  &  S.  396.  Phillips  v.  Brown,  6  T.  R.  989.  Bx  parte 
HiU,  1  Ves.  646, 

*  OsboTBe  «.  Williamson,  1  Mees.  &  Wels.  550.   9  Gale,  196. 

^  Scott «.  Ambrose,  supra.  Willet  v.  Pringle,  9  N.  R.  190,  ei  in  noti$.  Ex  parte 
Hill,  11  Ves,  646.  ExparU  Pcucher,  1  G.  &  J.  886.  Phillips  r.  Brown,  ante^  324. 
Lewis  V,  Piercy,  1  H.  Bl.  99.    Blanford  v.  Foot,  Cowp.  128. 

*  Walker  v.  Barnes,  5  Tannt.  778.  (1  Eng.  C.  L.  969.)  Haswell  e.  Thoroffood, 
7  B.  &  C.  705.  (14  Engr.  C.  L.  3*)  See  Brougfa  v.  Adcock,  7  Bing.  650.  (90l5nff. 
C.  L.  974.)    Bire  v.  Moreau,  4  Bing.  57.    (13  Eng.  0.  L.  341.)    19  Moore,  996. 
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teied,  fhe  plaintiff  became  a  bankrupt;  held,  on  a  motion  for 
an  afitachment  for  non  payment  of  the  costs,  after  the  bankrupt 
had  obtained  his  certificate,  that  the  costs  were  not  proveable 
under  the  fiat,  or  discharged  by  the  certificate.  Lord  Tenter- 
den^  C.  J:  ^It  has  been  dedded  by  the  case  of  Walker  v. 
Barnes,*  that  where  the  defendant  obtains  a  verdict^  and  the 
plaintiff  becomes  a  bankrupt  before  judgment  is  signed,  the 
costs  cannot  be  proved  under  the  commission,  oil  the  principle 
that  no  debt  arises  in  such  case  until  judgment  is  signed.  Now 
here  the  jplaintiff  became  bankrupt  after  the  nonsuit,  but  before 
judgment  was  signed.  The  costs  in  the  cause  did  not  consti- 
tute any  debt  until  judgment  was  signed;  for  there  is  no  dis- 
tinctioQ  in  this  reqpeCt,  between  a  cause  where  the  defendant 
obtains  a  yerdict,  and  one  where  the  plaintiff  is  nonsuited.  The 
verdict  or  nonsuit  only  entitles  the  defendant  to  tax  bis  costs, 
*but  no  debt  arises,  and  no  action  can  be  maintained  for  them  ^326 
until  judgment  is  signed.  If  the  amount  of  the  costs  could  not 
be  proved  under  the  commission,  the  plaintiff  was  liable  to  pay 
them.^ 

Where  an  action  was  referred  to  an  arbitrator,  and  the  de- 
fendant paid  a  sum  awarded  against  him,  but  not  the  costs  of 
the  cause,  as  they  had  not  been  taxed;  a  fiat  then  issued 
against  him,  after  which  the  plaintiff  taxed  his  costs;  held,  1st, 
that  those  costs  were  proveable  under  the  fiat;  secondly,  that 
the  defendant  having  paid  them  to  the  sheriff  on  an  attachment 
before  he  obtained  lus  certificate,  the  court  would  order  them 
to  be  repaid  to  him  afterwards,  the  st^riff  having  still  the 
amount  in  his  hands."  So  it  has  been  held,  that  interlocutory 
costs  payable  under  an  order  of  Niri  Prw9  by  a  defendant, 
and  taxed  prtvhma  to  his  bankruptcy,  are  proveable  under  the 
fiat.* 

Where  the  plaintiff  obtained  a  verdict  in  an  action  of  assump-  What 
ui  after  the  defendant  had  committed  an  act  of  bankruptcy,  jndgmoats 
and  the  subsequent  term  commenced  on  the  7th  of  June,  on  ^  ^!^ 
the  1 5th  of  which  month  a  commission  of  bankrupt  was  issued,  the^eonh-^ 
and  on  the  18th  judgment  was  signed  as  of  the  term;  held,  mission. 
that  the  debt  was  proveable  under  the  commission,  and  that 
the  certificate  operated  as  a  discharge  from  it."    So  where  the 
plaintiff  in  an  action  of  trespass  obtained  a  verdict,  and  entered 
up  judgment  after  the  defendant  had  committed  an  act  of  bank- 

■  "■■''■'■■■  I  ■'■»  ■  '  ■    ■  1 .1111  ■  * 

^  5  Taont.  778.    (1  Enr.  G.  L.  969.) 

^  Haswell «.  Thorogood,  7  B.  &  C.  705.    (14  Bn;.  C.  L.  S.) 

'  Bidiop  «.  Leigh,  1  Hsr.  &  WoU.  664. 

«  Jseob  •.  PhtlUps,  1  C.  M.  1^  R.  196. 

'£rjMrtoBiich,  4B.  teC.  880.  (10  Eng.  C.  L.  464.)  This  decision,  prooMded 
on  the  gronad  diat  the  judgment  had  relatioa  to  the  first  day  of  the  term,  and  there* 
fore  mi^t  be  eonaidexed  aa  having  been  entered  up  before  commission  issued.  See 
Greenwaj  v.  Fisher,  7  B.  &  C.  436,  (14  Eng.  0.  L.  75,)  S.  P.,  but  there  it  was  a 
•drtfatim  on  a  judgment  in  trorer.  JBayley,  J.,  said,  that  judgment  for  damages  in 
an  action  of  trover,  cannot  be  distinffuished  from  a  judgment  in  an  action  of  assumpsit 
to  recover  unliquidated  damages.  -  TKiia  case  was  like-iarjMrfe  Birch. 
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nxpicYf  but  before  the  cammianon  wae  sued  ou^;  held,  ibal  the 
debt  and  costs  were  pioveable  under  the  oommiasiony  and 
therefore  discharged  by  the  certificate.  The  court  said,  that 
the  judgment  even  in  an  action  of  tori  was  a  debt  contracted. 
That  the  words  <<  bond  fide^  in  the  statute  (then  48  Geo. 
•327  III,  c.  135, 8.  2,  'but  now  6  Geo.  IV,  c  16,  s.  47)  appeared  to 
be  used  in  opposition  to  debts  contracted  by  collusion ;  and  it 
seemed  to  have  been  the  object  of  the  legisiature  to  prevent  aU 
discussion  as  to  whether  a  &ir  debt  of  any  description  was 
contracted  before  or  after  the  bankruptcy.* 

The  preceding  decisions  were  founded  on  the  principle  that 
a  judgment  under  such  circumstances  was  a  debt  bond^e  con- 
tract^ and  consequently  within  the  meaning  of  the  words, 
^  that  every  person  with  whom  any  bankrupt  shall  have  really 
and  bond  fide  contracted  any  debt  or  demand  before  the  issu- 
ing the  commission  ajjainst  him,  shall,  notwithstanding  any 
prior  act  of  bankruptcy,  be  admitted  to  prove  the  same  under 
the  commission."^    Where  the  plaintiff  obtained  a  verdict  in 
an  action  of  seduction,  after  which  the  defendant  became  a 
bankrupt,  and  obtained  his  certificate  before  the  plaintiff  enter- 
ed up  judgment;  held,  that  the  debt  was  not  dischai^ed  by  the 
certificate.^ 
Claims         Claims  sounding  in  unliquidated  damages,  the  «nount  of 
soundingr   <y^h|ch  caunot  be  ascertained  by  computation,  or  without  the 
^jSf*5!^*  intervention  of  a  jury,  are  not  proveable  imder  the  fiat,  and 
mures  are  consequently  are  not  barred  by  a  certificate.    Therefore  bank- 
not  barred  ruptcy  is  no  bar  to  an  action  of  trover,  though  the  conversion 
by  oertifi-  happened  before  the  bankruptcy,  and  Uie  pkontiff  has  faiselec- 
^'^^         tion  to  bring  assumpsit  or  trover.^    Nor  to  an  action  on  a 
breach  of  covenant,  where  tlie  damages  to  be  recovered  are  un- 
certain.*'   Nor  to  an  action  of  tort  against  a  broker  for  selling 
out  plaintiff's  stock  contrary  to  his  orders.^    Nor  to  an  action 
of  trespass  for  mesne  profits.'    Nor  to  an  action  of  covenant 
*3d8      *for  non-payment  of  rent  accruing  subsequent  to  his  bank- 
ruptcy.**  , 

Liabilities  In  assumpsit  on  a  promise  to  pay  a  certain  sum  weekly  for 
oh  aoeoant  the  support  of  an  illegitimate  child  which  the  jdaintiff  bad  by 
m  te^Eu-  defendant  upon  a  plea  of  certificate,  it  was  held,  that  the 
^^      '  defendant  was  liable  lor  the  arrears  which  had  accrued  since 

'  Robinson  «.  Vale,  3  B.  &  C.  762.    (9  Eng.  C.  L.  236.) 

^  6  €^.  IV,  c.  16,  B.  47.  Aocording  to  the  principle  established  by  these  cases* 
the  debt  in  ex  parte  Charles,  14  East,  197,  amte^  937,  was  proveable  under  Uie  com- 
mission, for  jofflgment  was  sigfiied  before  the  oommission  was  issued;  and  it  is  imms- 
terial  that  the  action  was  for  tort,  or  for  unliquidated  damages;  still  they  do  not  mili- 
tate against  that  ease,  for  it  only  decides  that  a  debt  founded  on  a  judgment  which 
was  not  entered  up  until  after  the  act  of  bankruptcy,  was  not  a  good  peUtinning  credi' 
igr^i  debif  as  such  a  debt  ought  to  be  in  existence  at  the  time  of  the  bankruptcy. 

«  Bags  V.  Gilbert,  9  M.  &  S,  70.  '  Parker  v.  Norton,  6  T.  fL  695. 

•  Bannister  v.  Scott,  tU  489.    Hammond  v,  Toulmin,  7  T.  R.  619, 

f  Parker  «.  Crole,  6  Bmg.  63.    (15  Eng.  C.  L.  371.) 
-  >  Goodtitle  o.  North,  Doug.  563. 

k  Auriol  V.  Mills,  4  T.  R,  94,    But  see  tmU,  944« 
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the  bankraptcy/  A  bond  to  indemnify  the  parish  against  the 
maintenance  of  a  bastard,  is  not  proveable  under  the  commis- 
sion, and  therefore  the  obligee  is  not  dischai^ed  by  his  certifi- 
cate from  expenses  incurred  sabsequent  to  his  bankruptcy.^ 

A  commission  of  bankrupt  does  not  operate  as  a  dissolution  Salary  of 
of  the  contract  of  hiring  between  a  bankrupt  and  his  servant.  &  c^^rk* 
Therefore,  where  a  clerk,  being  hired  for  a  year,  continded  in 
the  banknipt's  ojfice  after  the  bankrui>tcy  until  the  middle  of 
the  year,  when  by  mutual  consent,  the  contract  was  dissolved; 
it  was  held,  in  an  action  by  the  clerk  against  the  bankrupt  for 
his  salary,  that  the  certificate  was  no  bar,  and  that  the  plaintiff 
was  entitled  to  recover  for  all  that  part  of  the  year  during 
which  he  acted  as  derk;  for  though  sec  46  of  6  Geo.  IV,  c.  16, 
provides  that  the  servants  of  a  bankrupt  shall  receive  out  of 
the  estate,  the  wages  due  at  the  time  of  the  commission,  not  ex- 
ceeding six  months,  yet  it  has  made  no  alteration  in  the  legal 
effect  of  the  contract  of  hiring,  and  as  the  wages  had  not  been 
due  either  by  efflux  of  time  or  by  dissolution  of  the  contract 
at  tae  time  of  the  commission,  that  provision  did  not  interfere 
with  the  plaintiff's  claim.* 

Where  the  defendant  covenanted,  as  surety  for  one  S.^  for  the  Liability 
due  payment  of  an  annuity,  and  that  S.  should  complete  the  of  surety. 
building  of  certain  houses  to  secure  the  annuity;  held,  that  a 
claim  for  instalments  of  the  annuity  which  became  due  after  the 
bankruptcy  of  the  defendant,  was  not  barred  by  his  certificate. 
2dly,  That  a  breach  assigning  that  the  houses  were  not  finished 
by  S.J  was  a  claim  for  general  and  unliquidated  daiiiages  not 
^proveable  under  the  bankniptcy  of  the  surety,  and  therefore    *329 
not  barred  by  his  certificate."^ 

But  where  w9.  and  B.  entered  into  a  bond  jointly  and  se- 
verally (the  latter  as  being  surety  for  the  former,)  in  March, 
1838,  conditioned  for  the  payment  of  5/.  interest  on  the  1st  of 
March,  lSd3,and  on  the  first  of  March,  1834,  and  for  the  pay- 
ment of  305/.,  being  principal  and  interest,  on  the  1st  of  March 
1835;  and  the  first  5/.  was  not  paid  until  the  30th  of  March, 
1833,  and  in  June,  1833,  B.  became  a  bankrupt;  held,  that  the 
bond  was  forfeited  in  March,  by  the  non-payment  of  the  5/.  on 
the  Isl  of  that  month;  that  the  legal  effect  of  the  forfeiture  was 
not  waived  by  the  subsequent  acceptance  of  interest  by  the 
obligees  on  the  30th,  consequently,  that  the  debt  was  proveable 
under  the  commission  of  i?;,  and  that  his  certificate  was  a  bar 
to  an  action  on  the  bond  by  the  assignees.^ 

Every  person  who  has  made  himself  legally  liable  for  the  pay-  Who  is  a 
ment  of  the  debt  of  another,  is  a  surety  within  the  meaning  of  surety. 

•  Millen  «.  Whlttenbaiy,  1  Camp.  498. 

^  Overaeers  of  St.  Martiii'a,  to.,  v.  Warren,  1  B.  Ac  A.  491. 

•  Thomas  v.  Williams,  1  Ad.  &  Ell.  686.    (28  Eng.  C.  L.  180.)    3  N.  &  M.  545. 
«  Thompaon  v.  Thompson,  1  Hodgea,  335.    3  Bing.  N.  C.  168.    (39  Kng.  C.  L. 

297.) 

•  The  Skimien*  Company  v.  Jones,  3  Bing.  N.  C.  481.    (33  C.  L.) 


« 

this  act*  If  a  man  accept  or  dmWy  or  indorse  a  promissorjr 
note  or  bill  of  exchange  for  the  accommodation  of  a  trader 
who  becomes  a  bankrupt  before  payment,  he  is  a  sur^y  with- 
in the  act.^  But  the  drawer  of  a  bill  pa]rable  to  his  own 
order,  but  drawn  by  him  for  the  accommodation  of  tiie  fiist 
indorser,  is  not  **  surety  for  or  liable  for  the  debt''  of  that  in- 
dorse// A  man  who  joined  a  trader  in  a  bond  to  the  crowD, 
the  condition  of  which  was,  that  the  trader  as  sub-distribu- 
tor of  stamps,  diould  well  and  truly  account,  <(&,  to  the  com- 
missioners of  stamps,  &c.,  was  held,  to  be  a  surety,  and  the 
trader  having  become  a  bankrupt,  it  was  holden  that  a  sum 
of  money  paid  to  the  crown  by  the  surety,  in  consequence  of 
the  trader  not  baring  duly  accounted,  was  discharged  by  the 
certificate/ 
What  The  certificate  is  a  bar,  not  only  to  any  action  at  the  suit  of 

claims  of  tfie  surety  forUhe  recovery  of  the  money  paid  in  discharge  of 
*  "*r^Li  ^  erigmal  debt,  but  to  any  action  for  the  consequential  *da- 
br thecio^  ™^9^  accruing  from  the  non-payment  by  the  bankrupt  of  the 
locale.   '  original  debt  when  due;  and  therefore  when  the  acceptor  of 
*330    an  accommodation  bill  brought  an  action  against  the  drawer 
who   had  become  bankrupt,  for  not  providmg  him  with 
funds  to  pay  the  bill  when  due,  whereby  he  had  incurred  the 
costs  in  an  action  and  sustained  considerable  damage;  held, 
that  the  certificate  was  a  good  bar,  for  where  the  right  to  the 
principal  debt  is  barred  by  the  statute,  the  right  to  damages, 
whidi  are  accessary  to  and  consequential  on  that  principal 
debt  is  also  barred;  the  accessory  cannot,  in  point  <rf  law  be 
'    severed  from  the  principal/ 

Where  •/?.  became  surety  for  B.  for  a  debt  to  C,  and  after  a 
commission  of  bankruptcy  issued  against  i9.,  w9.  paid  part  of 
the  debt  to  C.  under  an  agreement  that  it  should  6e  in  dis- 
charge of  his  personal  liability  as  snrety,  C.  proved  under 
the  commission.  *  Held,  that  B,^s  certificate  was  no  bar  to  an 
action  against  him  by  •/?.  for  the  sum  which  he  paid  C ;  for 
the  statute  only  applies  to  cases  where  a  surety  has  paid  the 
whole  debt  or  a  part  in  discharge  of  the  whole.  In  those  cases 
the  creditor  has  no  further  claim  under  the  commission,  and 
the  surety  is  then  placed  in  the  creditor's  original  situation  with 
respect  to  the  bankrupt.  Here  the  creditor  having  proved  under 
the  commission,  and  the  surety  having  released  himself  from 
personal  responsibility  could  not  derive  any  benefit  under  the 
commission,  and  the  legislature  could  not  have  intended,  under 
such  circumstances  to  take  away  the  right  of  action  which  he 
possessed.'' 


•  Ex  parte  Yonge,  3  Rose,  40.    3  Y.  &  B.  31. 

^  Arch.  116.    Bassett  v.  Dodgin,  9  Bmg.  653.    (93  Eng.  C.  L.  409.)    9  M.& 
Scott,  7T7.     See  6  Geo.  lY,  c.  16,  8.  52,  arUe^  321. 
,«  Mayer  v.  Meakin,  Oow.  183.     , 
d  Westcott  V,  Hodges,  5  B.  &  A.  12.     (7  Enff.  C.  L.  7.) 

•  Yan  SaDdau  v.  Crosbie,  3  B.  &  A.  13.     (5  Eng.  C.  L.  919.) 
"    Hen  9.  Sotttten,  5  B.  Up  A.  852.    (7  Eng.  Cf.  L.  280.) 
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Hie  Statute  doed  not  apply  to  co-sureties  so  as  to  fix  the  lia*  The  claim 
bi!ity  of  one  co-surety  for  another,  on  default  made  by  the  prin-  of  a  co- 
cipal.    Where  ^.  borrowed  a  sum  of  money  on  a  bond,  by  ^^|^5„^' 
which  he  and  fo^ir  others  bound,  themselves  for  the  payment  of  tion  is  not 
interest  and  for  the  discharge  of  the  principal  at  the  expiration  baned  by 
of  five  years,  or  if  sooner  called  upon,  then  at  twenty-one  days  the  eeartifi- 
after  demand:  One  of  the  two  co-obligors  became  bankrupt,  ^*®* 
and  obtained  his  certificate;  afterwards  the  co-obligors,  Who 
continued  solvent,  were  obliged  to  pay  the  amount  of  the  bond 
*and  one  of  them  having  brought  an  action  for  contribution    *331 
against  the  party  who  had  been  bankrupt;  held,  that  the  cer- 
tificate was  no  bar  to  the  action^  for  the  plaintiff 's  liability  de-' 
pended  on  two  contingencies;  first,  whether  t^.,  the  original 
debtor,  would  pay;  and  secondly,  whether  in  his  default,  the 
co-sureties  would  be  called  upon;  no  direct  liability  arose  till 
after  the  bankniptcy,  and  then  there  was  not  such  a  liability  of 
the  bankrupt,  to  his  co-surety,  as  could  have  been  proved  under 
the  commission.    The  co-sureties  were  not  so  for  each  other, 
but  for  the  principal.* 

A  certificate  obtained  in  a  foreign  country  will  be  a  bar  to  an  Foreign 
action  in  this  country  for  a  debt  contracted  in  such  country;'*  certificate, 
but  not  to  an  action  for  a  debt  contracted  here.*  And  where 
a  bill  of  exchange  was  drawn  in  Ireland,  and  accepted  and 
paid  in  England,  it  was  held  to  be  a  debt  contracted  in  Eng- 
land, and  therefore  that  the  certificate  of  the  drawer  obtained 
in  Ireland,  was  no  bar  to  an  action  brought  against  him  in 
England  by  the  acceptor.  The  court  said,  that  a  certificate 
obtained  in  Ireland  since  the  union,  could  have  no  greater 
operation  than  a  certificate  under  a  Scottish  sequestration,  which 
was  never  thought  to  discharge  a  debt  contracted  in  England.' 

By  6  Geo.  IV,  c.  16,  s.  130,  it  is  enacted,  that  no  bankrupt  What  will 
shall  be  entitled  to  his  certificate,  or  to  be  paid  any  such  allow-  ^^oid  a 
ance^and  that  any  certificate,  if  obtained,  shall  be  void,  if  such  ^certificate, 
bankrupt  shall  have  lost,  by  any  sort  of  gaming  or  wagering,  Gaming, 
in  one  day  twenty  pounds,  or  within  one  year  next  preceding 
his  bankruptcy  two  hundred  pounds;  or  if  he  shall,  within  one 
year  next  preceding  his  bankruptcy,  have  lost  two  hundred 
pounds  by  any  contract  for  the  purchase  or  sale  of  any  govern- 
ment or  other  stock,  where  such  contract  was  not  to  be  per-  Stock  job- 
formed  within  one  week  after  the  contract,  or  where  the  stock  ^^9* 
bought  or  sold  was  not  •actually  transferred  or  delivered  in  pur-    ♦332 
finance  of  such  contract; 'or  shall,  after  an  act  of  bankruptcy  Deatroy- 
committed  or  in  contemplation  of  bankruptcy,  have  destroyed,  ing  books 
altered,  mutilated,  or  falsified,  or  caused  to  be  destroyed,  altered,  ^^^ "taking 
mutilated,  or  falsified,  any  of  his  books,  papers,  writings,  or  tries.  ^°' 

■  Clements  9.  Langley,  5  B.  &  Ad.  378.    (97  fing.  G.  L.  97.)    ^m  ex  parte  PoTier^ 
9  Mont.  A;  Ayr.  981. 
^  Potter  V.  Brown,  5  Bast,  194.    Ballantine  v.  Gonlding,  Cooke,  467. 
*  Smith  «.  Bnehannan,  1  Bast,  6.    Qain  «.  Keepe,  9  H.  Bl.  583. 
'  Lewis  «•  Owen,  4  B.  &  A.  654.    (6  Eng.  C.  L.  555.) 
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seciirities,  or  Duide  or  been  privy  to  the  nuikiDg  of  any  fiads^ 
fraudulent  entries  in  any  book  of  aocoant  or  other  document. 
Conceal-  with  inte*nt  to  defraud  his  creditors,  or  shall  have  concealed 
i«^w>-  property  to  the  value  of  ten  pounds  or  upwards;  or  if  any  per- 
^j^^^  son  having  proved  a  false  debt  under  the  commission,  siich 
proof  of  bankrupt  being  privy  thereto  or  afterwards  knowing  the  same, 
&l6e  debt  shall  not  have  disclosed  the  same  to  his  assignees  within  one 
month  after  such  knowledge. 

It  has  been  held,  that  where  a  bankrupt  lost  20/.  in  one  day 
at  gaming,  his  certificate  was  thereby  invaUdated,  thotigh  on 
the  same  occasion  he  won  more  than  he  lost* 
If  aoradit*     If  any  one  of  the  bankrupt's  creditors,  though  without  the 
?]^*h'    ^"^^^l®"8^  ^'  privity  of  the  bankrupt,  be  induced  by  money 
il^imd  to  ^  ^^  ^®  certificate,  it  is  void;  as  being  a  fraud  on  the  rest 
sign  or  a»*  ^^  ^^e  creditors,  who  may  have  been  induced  to  sign  by  bis 
sent  to  a    example.^     But  if  there  were  creditors  enough  to  sign  the 
oertificate,  certificate,  and  an  enemy  of  the  bankrupt  were  to  give  money 
**  ^5V     ^  ^"®  ^^  ^'^^  creditors  to  induce  him  to  sign  it,  for  the  purpose 
a?oi  1      ^£  preventing  the  bankrupt  from  deriving  any  benefit  from  the 
certificate,  it  would  be  a  fraud  on  the  bankrupt  and  should  not 
hurt  hina.^    Where  the  fourth  among  several  other  signatures 
had  been  obtained  by  the  promise  of  the  bankrupt  to  pay  the 
creditor  the  whole  of  his  debt,  the  certificate  was  void,  though 
the  creditors  who  signed  before  and  after  the  fourth  were  suffi- 
cient, without  reckoning  that  one.^    If  a  creditor  be  induced, 
for  money,  to  withdraw  a  petition  against  the  allowance  of  a 
certificate,  or  if  he  sell  his  debt  and  agree  at  the  same  time  to 
withdraw  his  petition,  it  will  avoid  the  certificate.? 


♦333  •SECTION  XIII. 

SECOND  BANXRUFTCT. 

In  case  of  By  6  Geo.  IV,  c.  16,  s.  127,  it  is  enacted,  that  if  any  person 
a  second  who  shall  have  been  so  discharged  by  such  certificate  as  afore- 
*^"" f'to*'  ^^^  ^^  ^^^  ^'^^'^  hsYe  compomided  with  his  creditors,  or  who 
electa  "  ®^^^  '^^^^  ^^^  discharged  by  any  insolvent  act,  shall  be  or 
will  yeat  become  bankrupt,  and  have  obtained  or  shall  hereafter  obtain 
in  as-  such  certificate  as  aforesaid,  unless  his  estate  shall  produce 
siffnees,  (after  all  charges)  sufficient  to  pay  every  creditor  under  the 
unless  the  commission  fifteen  shillings  in  the  poimd,  such  certificate  shall 

*  E9  parte  Newman,  d  G.  &  J.  3S9. 

b  Holland  v.  Palmer,  1  B.  &  P.  95.    Ex  parte  Hall,  17  Ves.  69.    Ex  parte  Harri- 
son, 4  Mont.  36.    Robaon  «•  Cdse,  Dong.  S38. 
'  Per  Lord  Mansfield,  id.  *  Phillips  v.  Dieas,  15  East,  946. 

« Ex  parte  Gibson,  6  Ves.  5,    Cooke,  469.    Aidi.  260. 
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only  pfotect  his  person  {h>m  arrest  and  imprisonment,  but  his  bankrupt 
foture  estate  and  effects  (except  his  tools  of  trade  and  neces-  ***•  p*** 
sary  household  fumituihey  and  the  wearing  apparel  of  himself,  ^^J^L 
his  wife  and  children)  shall  vest  in  the  assignees  under  the  '^ 
said  commission,  who  shall  be  entitled  to  seize  the  same  in  like 
manner  as  they  might  have  seized  property  of  which  such  a 
bankrupt  was  possessed  at  the  issiiing  the  commission. 

This  section  is  retrospective,  and  applies  to  cases  where  the 
first  certificate  was  granted  under  a  commission  issued  before 
the  passing  of  the  act,  but  not  to  cases  where  the  second  oertifi* 
cate  had  been  previously  obtained.*  ' 

All  debts  proveable  under  the  second  commission  are  barred  Debts 
by  the  certificate.  Where  a  commission  of  bankrupt  was  issued  proveable 
against  a  trader  in  1823,  under  which  he  obtained  his  certifi-  ^^^ 
cate,  and  a  second  commission  was  issued  against  him  in  1826,  commia' 
under  which  he  also  obtained  a  certificate,  but  he  did  not  pay  sion  are 
1 5s,  in  the  pound;  held,  in  an  action  by  a  creditor  for  the  barred  by 
amount  of  bUls  of  exchange  which  he  might  have  proved  under  the  certifi- 
the  second  commission,  that  the  certificate  was  a  good  bar,  for  ^q^^]^ 
by  the  above  section,  the  future  effects  of  the  bankrupt  are  i^,  w  the 
vested  in  his  assignees,  who  are  to  distribute  them  rateably  pound  be 
among  the  creditors;  and  the  plaintiff  might  have  claimed  his  °^^  P^*^* 
part  in  such  distribution.    If  the  certificate  were  no  bar,  and 
the  plaintiff  was  to  have  execution  against  the  goods,  it  would,^ 
*in  effect,  be  an  execution  against  the  eoods  of  the  assignees,    *334 
and  he  would  have  the  benefit  of  a  full  payment  of  his  debt, 
instead  of  the  property  being  fairly  shared  among  the  creditors.^ 
Where  the  bankrupt  has  not  paid  1 5s.  in  the  pound,  under  the 
second  commission,  his  certificate  will  not  avail  him  even  when 
it  has  been  signed  by  the  creditor  who  sues  him;*  or  though 
the  first  commission  was  superseded  by  consent;'  or  although 
all  the  former  creditors  did  not  come  in  under  the  deed  of  com* 
position,  which  embraced,  in  its  terms,  all  the  creditors,^    But 
a  composition  which  is  limited  to  a  particular  description  of 
creditors  only,  such  as  joint  creditors,  will  not  avoid  the  effect 
of  a  certificate  under  a  subsequent  fiat,  for  the  act  contemplated 
only  such  general  compositions  as  would  admit  all  creditors  of 
whatever  description.'    Nor  will  a  composition,  where  the 
bankrupt  has  paid  all  his  creditors  the  full  amount  of  their 
debts.s 

A  second  commission  issued  against  a  trader  before  a  former  Second 
commission  is  disposed  of,  is  a  nullity;  therefore  where  a  bank-  eommis- 

*  Caiew  «.  Edwards,  4  B.  &  Ad.  351.  (34  Eng.  C.  L.  71.)  Robertson  e.  Score, 
iffra.  See  Elston  v.  Braddick,  2  C.  &  M.  435.  4  Tyr.  122,  S.  P.;  where  it  was 
held,  that  the  assignees  might  recover  by  action,  monej  deposited  in  a  Irank  by  the 
bankrupt,  after  his  second  certificate,  not  hanngpaid  15f  •  in  the  pound. 

^  Robertson  v.  Score,  3  B.  &  Ad.  338.  (23  l&ig.  C.  L.  89.)  Eieke  v.  Nokes,  M. 
^  If.  303.    (22  Eng.  C.  L.  314.) 

« Philpottv.  Cordon,  5  T.  R.  287.  '  Thornton  «.  Dallas,  Dong.  46. 

'  Slanghter  «.  Chevne,  1  M.  &  S.  182.        '  Norton  v,  Shakespeare,  15  East,  619. 

<  Bead  r.  Sowerby;  3  M.  &  S.  78. 
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uomwheB  rapt  obtained  his  certificate  under  a  second  omunissioD,  issoed 
ft  nnllity*  under  such  ciicumstanceSy  ibe  court  held  that  he  was  not  en- 
titled to  be  discharged  out  of  custody,  though  the  debt  6h  which 
be  was  detained  was  contracted  before  the  issuing  of  that  oom- 
Thiid       mission.*    So,  where  a  third  commission  was  issued  against  a 
^^nuiiis-    bankrupt,  who  had  not  paid  any  dividend  under  the  first  and 
•ion.         second  commission;  held,  that  it  was  a  nuUity,  for  the  conside- 
ration of  the  bankrupt's  discharge  from  his  debts  is  the  giving 
up  all  that  he  has  to  his  creditors.    The  bankrupt  in  a  case  Ipie 
the  present  has  nothing  to  give  up;  and  by  contracting  debts, 
he  in  some  sort  committed  a  fiaud  upon  every  creditor  who 
trusted  him.^ 

It  is  incumbent  on  the  defendant  affirmatively  to  prove  that 
he  has  paid  l&v.  in  the  pound  under  the  second  commissioiL^ 
Evidence  that  his  estate  will  probctbly  pay  90  mudi  is  insuffi- 
cient.'^ 

•  Till «.  WikoB,  7  B.  &  C.  664.    (U  Eog.  C.  L.  1 10.)    1  M.  &  R.  580. 

b  Fowler  «.  Coflter,  10  B.  U  C.  4S7.  (91  Eoff.  C.  L.  104.)  Wbeve  ill  the  eaM 
on  this  subject  ftie  consideied.  But  see  Todd  «•  Maxfield,  3  B.  ^  C.  923.  (10  Eng. 
C.  L.  56.) 

*  Gregory  «.  Merton,  8  Esp.  195.  '  Coverly  v.  Morley,  16  East,  325. 
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1.  Of  a  bill  of  exchange* 

2.  A  promissoiy  note    •        •  336 

1. — Of  a  bill  of  exchange.']  A  bix*l  of  ezdiange  is  a  written  Definittoa 
order  from  •/?.  to  B.  directing  B.  to  pay  C  or  bearer,  or  C  or  o^*J>»J^  ^ 
order,  a  sum  of  money  therein  specified,  w?.  is  called  the  drawer  ®*®"*°8«* 
J7.  the  drawee,  and  C.  the  payee.    When  C,  the  drawee,  has 
undertaken  to  pay  the. bill  he  is  called  the  acceptor.    If  the 
drawee  refuses  to  accept  it,  it  is  not  unusual  for  a  stranger  to 
accept  it,  for  the  honor  of  the  drawer;  the  singer  so  accept- 
ing it,  is  called  the  acceptor  sCpra  protest    Bills  of  exchange 
are  either  foreign  or  inland.    ^Foreign  bills  are  fsuch  as  are    *Sd6 
drawn  in  England  and  made  payable  abroad;  so  vice  versa. 
Bills  drawn  in  Ireland  or  Scotland  and  made  payable  in  En- 
gland, or  vice  versa^  are  foreign  bills.*(l)   Inland  bills  are  such 

'  Where  a  bill  was  drawn  in  Ireland  on  a  person  residing  in  London,  who  wrote  to 
the  drawer  in  reply  to  a  letter  adrising  him  of  the  bill,  saying,  **  that  the  bill  wonid 

(1)  (Bills  drawn  in  one  of  the  United  States^  and  made  payable  in  another,  are  fbreira  ImUs. 
BtehMTV.  n«^,3Peten,58:).  ZKdtifM  v.  B€«(,  10  Peters,  573.  PiUmi jp  Bsnft  ▼.  «Mtesf, 
19  Pick.  483,    mUa  t.  mildbis^  15  Wend.  537.) 
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as  are  drawn  and  made  payable  in  England,  Ireland,  or  Scot- 
.  land  respectively;  and  it  is  immaterial  that  a  bill  is  drawn  on 
a  person  residing  abroad,  provided  it  be  made  payable  in  that 
part  of  the  United  Kingdom  in  which  it  is  drawn.    Where  a 
bill  was  drawn  in  London  on  a  person  residing  in  Brussels, 
and  made  payable  in  London;  held,  that  it  was  an  inland  bill, 
and  required  a  stamp  as  such.*  By  the  statute  1  &  2  Geo.  IV, 
Cf  78,  s.  2,  bills  drawn  and  made  payable  in  Ireland  or  in  Scot- 
land respectively,  are  inland  bills,  and  require  an  acceptance 
in  writing  upon  themy 
Properties      Though  a  bill  of  exchange  is  a  chose  in  action  or  a  simple 
of  a  bill  of  contract,  yet  it  has  particular  properties  which  do  not  attach 
exchange,  ^q  these.     1st,  A  chose  in  (setian  is  not  assignable;  yet  a  bill 
of  exchange  may  be  transferred,  so  as  to  vest  in  the  bolder  a 
legal  as  well  as  an  equitable  interest,  and  entitle  him  to  sue 
thereon  in  his  own  name.    2dly,  In  actions  upon  simple  con- 
tracts  the  consideration  must  be  averred  and  proved,  whereas 
a  bill  of  exchange,  like  a  specialty,  pram^yaae  imports  consi- 
deration. If  a  bill  be  made  payable  ^<  to  bearer,"  the  property 
in  it  is  transferred  by  mere  delivery;  if  **  to  order,"  it  is  assigna- 
ble by  indorsement,  which  is  a  written  order  on  the  back  of  the 
bilL    The  person  who  so  assigns  it  is  called  the  indbrser,  and 
the  party  to  whom  it  is  assigned  is  called  the  indorsee.     Any 
person  who  is  in  possession  of  the  bill,  and  entitled  to  sue  upon 
it,  may  be  called  **  the  holder.'^ 

Definition      2. — 0/a  promissory  noteJ]  A  promissory  note  is  a  promise 

of  a  pro-    or  ^engagement  in  writing  to  pay  a  specified  sum,  at  a  time 

missory     therein  limited,  to  a  person  therein  named,  or  his  order,  or  to 

^^^337  bearer.    The  person  who  makes  the  note,  is  called  ttie 

maker;  the  person  to  whom  it  is  payable,  the  payee;  and  the 

person  to  whom  he  transfers  the  interest  by  indorsement,  the 

indorsees 

At  common  law  a  promissory  note,  or  as  it  is  sometimes 
called,  a  note  of  hand,  was  not  transferable  by  indorsement, 
nor  could  it  be  declared  upon  as  an  instrument;  it  was  merely 
considered  as  evidence  of  a  debt;*  but  the  3  &  4  Anne,  c.  9, 
made  such  notes  transferable  by  indorsement,  and  gave  the 
I  like  remedy  upon  them  as  upon  bills  of  exchange. 

be  honored  on  appearance;"  held,  a  aaffieient  acceptance,  as  it  was  not  an  inland  bill 
of  exchange  within  the  1  &  S  Geo.  IV,  c.  78,  which  required  the  acceptance  of  an 
inlimd  biU  to  be  in  writing  on  such  bill.  The  court  observed  that  Irish  and  Scotch 
bills  drawn  upon  England  were  foreign  before  the  respective  Unions,  and  the  Unions 
did  not  make  fhem  inland  bills.  Mahoney  v.  Ashlin,  8  B.  &  Ad«  478.  (22  Eng.  C. 
L.  127.) 

*  Amnerv.  Clark,  1  Gale,  191.    2  C.  M.  &  R.  468. 

»  Mahoney  v.  Ashlin,  2  B.  &  Ad.  478.  (22  Eng.  C.  L.  127.)  See  9  Geo.  lY,  c. 
24,  s.  8. 

^  Chitt  548.    Bayl.  1    Byles,  3.    2  Bl.  Com.  467. 

^  Gierke  V.  Martin,  2  Lord  Raym.  758.  Trier  «.  Bridgman,  2  East,  359.  Blanck- 
enhagen  «.  Blundell,  2  B.  &  A.  417.    Brown  v.  Harraden,  4  T.  R.  148. 
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While  a  promissory  note  continues  in  its  original  shape^  of  a  Propertiee 
promise  from  one  man  to  pay  to  another,  it  bears  no  similitude  9^.^  P^^ 
to  a  bill  of  exchange,  yet  when  it  is  indorsed  the  resemblance  ^^^'^ 
begins;  for  then  it  is  an  order  by  the  indorser  upon  the  maker 
of  the  note  to  pay  to  the  indorsee.  The  indorser  becomes  as  it 
were  the  drawer,  the  maker  of  the  note  the  acceptor,  and  the 
indorsee  the  payee.*  The  statute  places  promissory  notes  on 
the  same  footing  as  bills  of  exchange,  therefore,  the  rules  esta- 
blished in  respect  of  the  one,  are  equally  applicable  to  the 
other.^  It  has  been  held,  that  the  statute  extends  to  notes 
made  in  a  foreign  country;  therefore,  where  a  promissory  note 
was  made  in  Scotland,  the  court  held,  that  the.  indorsee  might 
maintain  an  action  on  it  against  the  maker  in  England,  for  it 
was  both  within  the  words  and  spirit  of  the  act  The  act  was 
made  for  the  advantage  of  trade,  and  therefore  ought  to  receive 
a  liberal  construction.  It  was  for  the  advantage  of  commerce 
that  foreign  as  well  as  inland  bills  should  be  negotiable.^  So, 
a  promissory  note  made  in  England,  payable  to  order  or  to 
bearer,  is  transferable  in  a  foreign  country  by  indorsement  or 
delivery,  for  the  statute  makes  notes  transferable  in  the  same 
'manner  as  bills  of  exchange,  which,  by  the  custom  of  mer*  *338 
chants,  were  negotiable  abroad  before  the  statute  passed.*^ 

3. — Of  bank  notes.]  Bankers'  cash  notes,  formerly  gold-  Definition 
smitiis*  notes,  are  promissory  notes  given  by  bankers,  who  of  a  bank 
were  originally  goldsmiths.  These  notes  (except  in  case  of  "^*®' 
bank  post  bills)  are  payable  to  bearer  on  demand,  and  are, 
therefore,  called  cash  notes,  and  treated  as  money  ®  They  ap- 
pear originally  to  have  been  given  by  bankers  to  their  custom- 
ers, as  acknowledgements  of  having  received  money  to  their 
use.'  When  formerly  issued  by  London  bankers,  they  were 
called  shop  notes.  Their  negotiability  was  not  clearly  estab- 
lished before  the  statute  of  Anne,  which  put  them  on  a  tooting 
with  bills.  In  point  of  form,  they  are  similar  to  promissory 
notes  payable  to  bearer  or  order  on  demand.  Though  they  are 
transferable  by  delivery,  they  may  be  indorsed,  in  wliich  case 
they  may  be  declared  upon  as  against  the  indorser.  In  other 
respects  they  are  affected  by  the  same  rules  as  bills  of  ex- 
change. The  circulation  of  bank  notes,  or  other  notes  payable 

'  Per  Lord  Mansfield,  Hejlin  v.  Adamson,  d  Burr.  676.  But  this  resemblance,  so 
far  as  regards  the  remedy  by  action  of  debt^  does  not  hold.  Fer  Curiam^  in  Bishop  «• 
Yoong,  3  B.  &  P.  83.     Chittr  553. 

(»  Brown  v.  Harraden,  4  T.  R.  148. 

«  Milne  v.  Graham,  1  B.  &  C.  193.  (8  Ea(^.  C.  L.  57.)  Bentley  v.  Northouae, 
M.  &  M.  66,  (33  l&ng.  C.  L.  351,)  S.  P.  Pollard  v.  Harries,  3  B.  &  P.  335.  Hon- 
riet  «•  Morris,  3  Campb.  303. 

'  De  la  Chanmette  v.  The  Bank  of  England,  3  B.  &  Ad.  385.  (33  Eng.  C.  L.  106.) 
This  point  had  previously  been  a  subject  of  doubt.  S.  C.  9  F.  &  0.  308.  (17  Eng. 
C.  L.  356.) 

•  Miller  v.  Race,  1  Burr.  457.  '  Ford  v.  Hopkins,  1  Salk.  383. 

Vox..  I.— 18 
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on  demand,  under  the  amount  of  five  pounds  is  prohibited.* 

Vfhea  a     Ck)antry  bank  notes  have  been  held  to  be  a  good  tender  if  not 

good  ten-  objected  to  on  that  account^    Bank  of  EIngland  notes  are  a 

^^'  legal  tender  for  all  sums  above  five  pounds,  except  at  the  bank 

itself,  or  at  its  branches."    The  holder  of  a  bank  note  is  primA 

facit  entitled  to  prompt  pa3rnient  of  it,  and  cannot  be  aJBTected 

by  the  previous  fraud  or  any  holder  in  obtaining  it,  unless  his 

privity  in  such  firaud  be  shown.* 

Defimtioii      4. — Ofchtclci,'\    A  check  is  a  written  order  addressed  to  a 
of  a  cheek,  banker,  to  pay  on  presentment  to  a  person  therein  named,  or 
to  bearer,  a  sum  or  money  therein  specified.    It  is  exempted 
*339    from  *stamp  duties,  except  under  certain  circumstances,  which 
will  be  noticed  under  the  head  "  Stamps."*    A  check  is  trans- 
ferable like  a  bill  of  exchange,  though  in  practice  it  is  treated 
as  money,  yet  it  is  a  mtre  cho9t  in  action^  not  in  possession, 
and  not  recoverable  but  by  action.'  If  a  banker,  having  efiects 
of  his  customers  in  hand,  refuse  to  pay  his  check  for  a  sum  not 
exceeding  such  effects,  he  is  liable  to  an  action  on  the  case,  and 
the  customer  is  entitled  to  a  verdict  for,  at  least,  nominal  dama- 
ges, even  though  he  has  sustained  no  damage.* 
Definition      The  common  memorandum  /.  O.  U.  such  a  sum,  is  a  mere 
of  an/.  0.  acknowledgement  of  a  debt,  which  does  not  amount  to  a  pro- 
^*  missory  note,  and  need  not  be  stamped,  unless  it  contains  words 

from  which  a  promise  to  pay  money  may  reasonably  be  in- 
ferred.^ It  is  inadmissible  in  evidence  without  a  stamp,  to  sup- 
port a  count  upon  an  account  stated.' 

*  6  G.  IV,  c.  6,  8.  10. 

*  OwensoD  «.  Morse,  7  T.  R.  64.  Polgiass  v.  OliTer,  d  C.  &  J.  15.  Bylee,  II. 
Chitt.  654.  Bayley,  18.  Bat  if  objected  to  on  that  acisoant  they  are  not  a  good  ten- 
der, id.    See  afite,  164. 

<3&4W.iy,e.96. 

*  Solomons  v.  The  Bank  of  England,  13  East,  135.  See  Egan  «.  ThreUall,  5  D.  & 
R.  396.  (16  Eng.  C.  L.  237.)  Snow  «.  Peaeock,  3  Bing.  406.  (13  Eng.  C.  L. 
25.)  2  C.  &  P.  215.  (12  Eng.  C.  L.  95.)  De  la  Chaomette  «.  The  Bank  of  Eng- 
land* 9  B.  &  C.  208.    (17  Eng.  C.  L.  356.) 

*  *  On  account  of  the  daily  and  immediate  ose  of  checka,  the  55  O.  Ill,  c.  184»  has 
exempted  them  from  stamp  duties,  proyided  they  be  for  the  payment  of  money  to  tho 
bearer  on  demand,  and  drawn  upon  a  banker  or  person  acting  as  such,  and  transacting 
the  bosinees  of  a  banker  within  fifteen  milea  of  the  place  where  such  draft  or  order  sfaafi 
be  issued;  and  provided  also  that  such  place  shall  be  specified  in  such  draft  or  order, 
and  that  it  bear  date  on  or  before  the  day  that  it  shall  be  issued,  and  do  not  direct  the 
payment  to  be  made  by  bills  or  promissory  notes.  If  these  requisites  be  not  strictly 
observed,  an  unstamped  check  cannot  be  read  in  evidence  for  any  purpose,  except  to 
prove  crime  or  fraud.    Chitty,  545.    Borradaile  «•  Middleton,  i  Camp.  53. 

'Per  Curiam^  Moore  «•  Bartiup,  1  B.  &  C.  5.  (8  Eng.  C.  L.  5.)  2  D.  &  R.  88. 
ChitL  546. 

c  Maixetti  v.  WUliams,  1  B.  ib;  Ad.  415,  (20  Eng.  C.  L.  412,J  oiUe,  3. 

^  Israel  v.  Israel,  1  Campb.  499.  Fisher  v.  Leslie,  1  Esp.  426.  Chitt.  458.  Byles« 
11. 

i  Id.  Payne  e.  Jenkins,  4  C.  &  P.  324.  (19  Eng.  C.  L.  404.^  But  see  Guy  v. 
Hanis,  Chitt.  558,  where  it  was  held  that  a  check  was  inadmissible  without  a  atampj 
to  prove  a  set  off.  ^ 
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All  persons  who  have  a  capacity  to  contract ^  and  who  are 
under  no  legal  disability,  may  be  parties  to  a  bill  of  excbanee; 
on  the  *other  hand,  persons  who  through  deficiency  of  judg-  *340 
ment^  or  legal  incapacity,  cannot  make  a  binding  contract,  will 
not  render  themselves  chargeable  by  becoming  parties  to  such 
an  instrument  (1) 

We  have  already  treated  of  the  disability  of  infants  to  enter  An  infbit 
into  contracts  in  g^neraL*    Though  an  infant  is  liable  for  ne*  u  not  lia- 
cessaries,  or  on  a  single  bill  (i.  e.  a  bond  without  a  penalty)  ^|®  ^  * 
for  the  exact  sum  due  for  necessaries,^  yet  (though  it  has  never  '^"*®'*^®** 
been  so  expressly  decided)  the  better  opinion  seems  to  be,  that 
an  infant  is  not  liable  on  a  promissory  note,  or  a  bill  of  ex- 
diange,  for  the  same  consideration,  or  under  any  circumstan- 
cea*    But  if  an  infitnt  accepts,  after  he  comes  of  age,  a  bill  Unless  he 
drawn  upon  him  during  his  minority,  he  is  liable  to  pay  it;^  or  promises 
if,  after  he  has  attained  his  majority,  he  promises  in  writing  ^^^^* 
to  pay  a  bill  accepted  by  him  during  his  infancy,  he  thereby  ^'^  ^f 
ratifies  the  contract,  and  renders  himself  responsible;  as  where  age,toimy 
in  aasumpsit  by  the  drawer  against  the  acceptor  of  a  bill  of  ex-  it. 
change,  the  defendant  proved  that  he  was  under  age  when  he 
accept^  the  bill,  in  answer  to  whidi,  the  plaintiff  put  in  a  let- 
ter written  by  the  defendant  after  he  came  of  age  to  a  third 
person  in  these  words;  ^  I  request  you  to  pay  U.  (the  plaintiff) 
101/L  at  ypur  earliest  convenience,  after  the  date  of  this  letter, 
from  the  money  left  by  my  grandfather,  for  which  I  have 
given  my  bill"  This  letter  was  proved  to  have  been  delivered 


i>«i 


•  Jtrnit^  134,  et  seq. 

^  Co.  Litt  173,  a.  fi.  3,   Troeman  v,  Hnrst,  1 T.  R.  41.  Russell  v.  Lee,  1  Lev.  86. 

•  Williamson  v.  Watts,  1  Camp.  653,  anU,  136.  Baylej,  19.  Chitt.  39.  Wil- 
liams «.  Harrison,  Carth.  160. 

'  Stevens  «.  Jackson,  4  Camp.  164. 

(1)  (**  Id  the  composition  of  a  Bill  of  Exebango,  tbelPe  most  be  a  drawer,  a  drawee  and  a  pavec, 
capable  on  tbe  face  of  the  bill  of  oontrecting^  pertonally;  ibr  these  inttromenta  are  bated  on 
peraooal  credit,  and  not  on  the  credit  of  a  ftind.  Bot  either  of  these  mtj  be  tctoally  disabled 
by  inbocy  or  oovertare,  without  impairing  the  existence  of  the  bill  as  an  instmment,  or  al^ 
ieeting  the  motnal  reooorse  of  the  other  parties;  and  the  reason  is,  that  it  woald  iajore  the 
circniation  of  negotiable  paper,  were  an  inqoirv  into  sooh  facts  necessary  to  be  made,  by  one 
who  ta':es  it  in  the  course  of  hip  boaineas  for  what  it  purports  to  be.**  Gibson,  C  J.,  in  JSersi^ 
V.  JDmx.  3  Wharton,  339.) 
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to  the  plaintiff's  clerk,  but  it  did  not  appear  when.  Held,  that 
the  letter  must  primd  facie  be  tak)en  to  be  written  when  and 
issued  at  the  time  it  bore  date,  and  having  been  written  ader 
he  came  of  age,  and  before  the  bill  became  due,  it  amounted 
to  a  ratification  of  the  original  promise  to  pay  according  to  the 
tenor  and  effect  of  the  bill,  and  might  be  declared  upon  ac- 
cordingly.* 
*341  ^'Bm  when  the  contract  made  by  an  infant  is  void,  a  promise 
to  ratify  it  after  he  comes  of  age  is  binding  only  on  the  ground 
of  a  pre-existing  moral  obligation;  it  is  therefore  the  sole 
ground  of  action,  and  does  not  revive  the  old  debt,  or  make 
It  legal  from  the  time  of  the  contract.  Therefore,  it  has  been 
held,  that  a  promise  made  (to  pay  for  goods  for  the  purpose  of 
trade)  after  the  commencement  of  the  action,  was  not  suffi- 
cient to  sustain  a  replication,  that  the  defendant  (who  had 
pleaded  infancy,)  ratified  his  contract  after  he  came  of  age;  for 
the  contract  was  void  and  not^'merely  voidable;  consequently, 
no  ground  of  action  capable  of  being  enforced  in  a  court  of  law 
existed  at  the  time  when  the  action  was  brought  There  was 
no  foundation  upon  which-the  action  could  rest.^ 
Wbere  If  one  of  two  partners  is  an  infant,  the  holder  of  a  bill  ac- 

one  of  two  cepted  bv  both  partners  may  declare  on  it  as  accepted  by  the 
or  moie     adult  only  in  the  name  of  both ;  and  if  the  defendant  pleads 
P^^J^  "  in  abatement  that  the  other  partner  ought  also  to  be  sued,  the 
plaintiff  may  reply  his  infancy,  and  it  is  no  departure.*    It  is 
not  clearly  established,  whether  an  infant,  first  indorsee,  can  by 
such  indorsement,  give  currency  to  a  bill  of  exchange,  so  as  to 
Nopenon  enable  the  holder  to  sue  on  it.^    But  where  the  defendant  ac- 
but  the  in-  cepted  a  bill  drawn  by  two  infants,  who  indorsed  it;  held,  in  an 
^1^     action  by  the  indorsee,  that  the  defendant  could  not  set  up  the 
9^  of  the  ^^^"^  ^f  ^^^  drawer  or  indorser  as  a  defence,  after  having 
privilege    admitted  the  competency  of  the  drawer  by  accepting  the  bill.' 
of  infancy.  So  it  has  been  held  that  the  infancy  of  the  payee  is  no  answer 
♦343    to  •an  action  by  the  indorsee  against  the  drawer;  for  infancy 
is  a  personal  privilege,  of  which  no  person  but  the  infant  can 
avail  himself.^ 

*  Hant  V.  Massey,  5  B.  &  Ad.  902.  (27  Eng.  C.  L.  230.)  If  the  defendant  had 
not  written  the  letter  nntil  after  the  bill  had  become  dae,  it  might  be  otherwise,  for 
then  periiapB  he  could  not  be  said  to  promise  to  pay  according  to  the  tenor  and  effect 
of  the  bill.    Per  Littledale,  J.  id.    The  promise  mast  be  in  writing.    9  6.  IV,  c.  14. 

>>  Thornton  v.  lUingworth,  2  B.  &  C.  824.  (9  Eng.  C.  L.  256.)  4  D.  &  R.  545, 
ante  J 139.  The  court  treated  the  contract  in  this  case  as  absolutely  voidr  yet  it  seems 
that  if  the  promise  had  been  made  before  the  commencement  of  the  action,  it  would  be 
sufficient.  In  Hunt  v,  Massey,  n^a^  Taunton,  J.,  said  that  the  contract  was  voididtk 
only«  and  that  when  ratified  it  became  binding  a6  initio^  and  the  original  promise  might 
be  declared  upon.  It  did  not  appear  what  was  the  consideration  for  the  acceptance, 
or  why  it  was  voidabie  only.  The  prin^ple  to  be  collected  from  these  cases  is,  that  if 
a  contract  bv  an  infant  be  void^  the  promise  after  he  becomes  of  age  is  the  «o^  ground 
of  action;  it  voidabk  only,  the  original  debt  or  contract  is  revived  by  the  new  promise. 

«  Burgess  e.  Merrill,  4  Taunt.  468.  <  Chitt  23. 

*  Tsylor  «.  Croker,  4  Esp.  187.  See  also  Jones  «.  Daich,  4  Price,  300  and  Drsy* 
ton  V.  Dale,  9  B.  &  C.  293.    (9  Eng.  C.  L.  91.) 

'  Grey  V.  Cooper,  S.  N.  P.  297.    3  Doug.  65.    (26  Eng.  C.  L.  36.) 
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An  infant  may  sue  upon  contracts  which  are  for  his  benefit,* 
and  therefore  may  maintain  an  action  on  a  bill  of  exchange 
which  is  made  in  his  fstvor.^ 

2. — Married  ufamen.]  Tiie  capacity  of  a  married  woman  to  A  married 
enter  into  contracts  in  general,  will  be  treated  of  under  the  woman 
title  of  Husband  and  Wife;  we  shall  in  this  place  confine  our-  v?!J?u* 
selves  to  the  effect  of  her  becoming  a  party  to  a  bill  of  ex-  g^f  |,y '^ 
change  or  promissory  note.    It  may  be  laid  down  as  a  general  siffning  a 
rule,  that  a  married  woman  cannot,  at  law,  bind  herself  or  her  bill  or 
husband  by  becoming  a  party  to  a  negotiable  instrument,  with-  "®^'  7^^' 
out  his  authority,  express  or  implied*  Sereby 

Where  a  note  was  given  to  a  married  woman,  (who  carried  bind  her 
on  business  in  her  own  name  with  the  consent  of  her  husband)  husband 
with  intent  that  she  should  indorse  it  to  the  plaintiff  in  dis-  without 
charge  of  a  debt  which  she  owed  him;  held,  that  no  interest  *\**  ft'itho- 
passed  by  her  indorsement  to  the  plaintiff  as  the  delivery  of  ^  ^* 
the  note  to  her  vested  the  interest  in  her  husband;  nor  cou^d 
the  plaintiff  recover  on  the  money  counts,  as  no  money  passed.^ 
But  it  has  been  held  that  the  indoraement  by  a  married  woman 
with  her  husband's  assent,  of  a  bill  drawn  i)y  her  is  binding 
upon  him  and  will  pass  the  interest  to  the  indorsee,  so  as  to 
enable  him  to  sue  the  acceptor.®  So,  on  a  note  being  presented 
for  payment,  the  defendant  (the  maker)  promised  to  pay  the  in- 
dorsee of  the  wife,  who  passed  and  indorsed  it  by  a  name  dif- 
ferent from  that  of  her  husband,  and  with  his  knowledge,  the 
jury  were  directed  to  infer  an  authority  to  make  such  indorse- 
ment.'   But  where  the  husband  could  not  write,  and  the  wife 
was  in  the  habit  of  writing  for  him  what  was  requisite,  and 
she  made  *and  signed  a  note  in  his  name,  which  did  not  ap-    *343 
pear  to  have  been  given  for  any  of  his  concerns;  in  an  action 
by  the  indorsee  against  the  husband,  it  was  left  to  the  jury  to 
presume  that  it  was  given  for  the  husband's  concerns,  and  they 
found  for  the  plaintiff;  but  on  a  rule  nisi  for  a  new  trial,  the 
coiurt  held,  that  there  was  nothing  to  warrant  such  presumption 
by  the  jury.* 

Where  a  note  is  payable  to  a  single  woman,  and  she  marries  A  note 
it  becomes  her  husband's  property,  and  he  alone  can  indorse  payable  to 
it;*(l)  the  wife  may  join  in  an  action  upon  it,»  or  he  may  sue  '  ^'®  ^ 

■  Warrick  v.  Brace,  S  M.  &  S.  305,  anUf  141. 

^  HoUiday  v.  Atkinson,  5  B.  &  C.  501.    (11  Eng.  C.  L.  286.) 

*  Manhafl  v.  Button,  8  T.  R.  545.  '  Barlow  v.  Bishop,  I  East,  439. 

•  Piestwieh  v.  Marshall,  7  Ling.  565.  (33  Eng.  C.  L.  343.)  5  M.  &  P.  513.  4 
C.  &P.  594.    (19  Eng.  C.  L.  5410 

'  Cotes  V.  Davis,  1  Camp.  485.  Prince  v.  Branatte,  1  Bing.  N.  C.  435.  (37  Eng. 
C.  L.  447.) 

f  Smith  If.  PedlejTf  Bayl.  48. 

1^  Connor  v.  Martin,  3  WUs.  5«  So  if  made  to  a  married  woman.  Barlow  v.  Bishop, 
$yprtu  *  Com^  Dig.  Baron  &  Feme,  O.  X*. 

(I)  (The  wife  may  rodomo  it,  if  the  circumatancet  of  the  csje  he  tocfa  as  to  wirrant  the 
IffwamDtion  that  the  indorsement  was  made  with  tlio  assent  of  tbe  btubsnd.  MiUer  t.  IMo' 
Mlsr,  13  Wend.  433.) 
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the  pro-  alone,  for  the  marriage  gives  him  all  the  rights  of  an  indorsee, 
psrrr  of  1^  he  alone  can  indorse  it;*  and  if  not  recovered  upon  during 
^J^"*"  their  joint  lives  it  reverts  to  the  woman  if  she  survives, 
or  goes  to  her  husband  as  her  administrator  if^he  survives.^ 
So  the  husband  and  wife  may  sue  jointly  on  a  note  made  to 
the  wife  during  coverture;*  or  he  may  sue  alone/  or  he  may 
indorse  it* 

Where  the  husband  was  sentenced  to  transportation,  but 

kept  on  board  the  hulks  instead  of  being  sent  abroad  and  the 

wife  carried  on  business  in  her  own  name,  occasionally  visiting 

him;  held,  that  a  bill  accepted  by  her  under  such  circumstances 

constituted  a  good  petitioning  creditor's  debt  on  her  becoming 

a  bankrupt' 

A  married     But  though  a  married  woman  cannot  in  law  hind  herself  by 

woman  is  becoming  a  party  to  a  bill  of  exchange  or  promissory  note,  yet 

h**^**oto     *®  °^y  thereby  render  herself  chargeable  in  equity.  As  where 

iaeqnity.  ^^  ^  treated  as  tL/eme  sole  in  respect  of  her  property;  as 

*  where  a  married  woman  gave  a  promissory  note  payable  ou 

demand,  in  consideration  of  money  advanced  to  her,  it  was 

decreed  on  a  bill  filed  against  herself  and  her  husband,  that  the 

*d44    ^trustees  of  her  marriage  settlement  should  pay  the  note  out  of 

her  separate  estate.'    So  where  she  gave  a  note  jointly  with 

her  husband  as  a  security  for  his  debt^  So  where  she  accepted 

a  bill  of  exchange  while  she  lived  separate  from  her  husband 

and  had  a  separate  maintenance.^    So  where  she  accepted  an 

accommodation  bUU 

3. — Menial  incapacity.']  Mere  weakness  of  intellect  or  lu- 
nacy, if  there  be  no  fraud  or  imposition,  does  not  exempt  a 
party  to  a  bill  of  exchange  from  liability;  for  no  person  win  be 
allowed  to  stultify  himself  in  defending  an  Diction^  But  if 
being  in  a  state  or  mental  incapacity ,  or  intoxication,  so  as  not 
to  know  what  he  was  about,  he  has  been  unfairly  induced  to 
sign  a  bill  of  exchange,  he  will  not  be  liable  on  it,  even  in 
the  hands  of  a  bond  fide  holder.' 

4. — CarporaHoM.]  Corporations  are  mentioned  in  the  sta- 

> 

•  M'Neilage  v.  Holloway,  1  B.  &  A.  918.    Mason  «.  Morgan,  4  N.  &  M.  46. 

^  Co.  Litt  351,  b.;  and  see  Richards  v.  Richards,  8  B.  &  Ad.  453.  (SS  Eng.  C.  L. 
119.) 

•  Phiniskirk  v.  Plnckwell,  9  M.  ^  S.  993. 

«  Burrongh  v.  Moss,  10  B.  C  558.    (91  Eng.  C.  L.  198.) 

•  Mason  v.  Morgan,  9  Ad.  h  Ell.  30.    (99  JBng.  C.  L.  19.)    4  N.  &  M.  46. 

*Ex  parU  Fra&s,  7  Bing.  769.  (90  Eng.  C.  L.  393.)  1  Moore  &  S.  1.  (98 
Eng.  C.  L.  949.) 

fjBullpin  V.  Clarke,  17  Ves.  366.  ^  Hulme  v.  Tenant,  11  Yes.  909. 

<  Stewart «.  Ld.  Kirkwall,  3  Madd.  387. 

J  Bingham  v.  Jones,  C  bitty,  791. 

k  Baxter  v.  Lord  Portsmouth,  5  B.  &  C.  170.  (11  Eng.  C.  L.  190.)  Beyerly^i 
case,  4  Co.  193.    Brown  v.  JoddreU,  3  C.  &  P.  30.    (14  Eng.  C.  L.  196.) 

1  Sentance  v.  Poole,  3  C.  &  P.  1.  (14  Eng.  C.  L.  179.)  Pitt  v.  Smith,  3  Camp. 
33.    Gregory  v.  Eraser,  id.  454.    B.  N.  P.  179. 
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tute  of  Anne  as  persons  who  can  make  or  indorse  notes,  and  to 
whom  notes  may  be  payable.    The  inference  from  the  provi- 
sions of  that  statute  is,  that  by  the  custom  of  merchants  they 
might,  in  some  cases  at  least,  become  parties  to,  and  sue  upon 
bills  of  exchange.    But  if  the  being  parties  to  bills  or  notes 
were  inconsistent  with  the  purpose  for  which  which  they  were 
incorporated,  that  inconsistency  might  be  a  bar  to  any  remedy 
by  or  through  or  against  them,  on  a  bill  or  note.    And  where  Power  to 
a  corporation  is  empowered  by  statute  to  raise  money  by  notes  i0«ie 
for  a  special  purpose,  if  it  issue  notes  without  stating  thereon  "<>*«  fo' » 
that  they  were  given  for  that  purpose;  the  corporation  may  Smose. 
resist  payment  on  the  ground  that  they  were  given  for  an-      ^^* 
other  purpose,  and  this  will  be  a  defence  even  against  an  inno- 
cent indorsee.* 

By  several  statutes  passed  for  the  protection  of  the  mono-  Statutes 
•poly  of  the  Bank  of  England,*  corporations,  companies,  socio-  for  the 
ties,  or  partnerships,  consisting  of  more  than  six  persons,  aro  PJ^J^^on 
prohibited  under  a  penalty  of  50/.  for  each  offence,  from  issuing  nopoly  of 
any  bill  or  note  payable  on  demand,  within  sixty-five  miles  of  the  Bank 
London,  and  from  borrowing,  owing  and  taking  up,  any  sum  of  of  Eng- 
money  on  any  bill  or  promissory  note  of  theirs  payable  at  any  ^'J^- 
less  time  than  six  months,  within  sixty-five  miles  of  London,      f^^ 
But  this  restriction  does  not  extend  to  companies  or  corpora- 
tions, transacting  banking  business,  at  a  greater  distance  than 
sixty-five  miles  from  London,  and  not  having  any  house  of 
business  in  London  or  within  sixty-five  miles  thereof    And 
it  is  provided  by  the   act  that  such  companies  may  have 
agents  in  London,  or  at  any  other  place  at  which  such  bills 
or  notes  shall  be  made  payaole,  for  the  purpose  of  payment 
only,  but  no  such  bills  or  notes  shall  be  for  any  less  sum 
than  five  pounds;  provided,  also,  that  any  banking   com- 
pany qr  corporation  or  partnership,  though  consisting  of  more 
than  six  persons,  may  carry  on  banking  business  in  London,  or 
at  any  other  place  if  they  do  not  borrow,  owe  or  take  up  in 
England,  any  sum  or  sums  of  money  on  their  bills  or  notes 
payable  on  demand,  or  at  any  less  time  than  six  months  from 
the  borrowing  thereof,  during  the  continuance  of  the  privilege 
granted  to  the  Bank  of  England.* 

The  7  Creo.  IV,  c.  46,  s.  2,  permitted  banking-companies 
carrying  on  business  more  than  sixty-five  miles  from  London, 
though  exceeding  six  in  number  to  draw  bills  amounting  to 
50/.  or  upwards,  payable  in  London,  or  elsewhere,  at  any  pe- 
riod after  date  or  sight;  and  this  privilege  has  been  extended* 
by  3  &  4  W.  IV,  c  83,  which  allows  such  banking  companies 
to  make  a  bill  of  exchange  or  promissory  note  of  sudi  company, 
&c,  payable  in  London,  by  any  agent,  of  theirs,  or  to  draw  on 


*  Bayley,  S8.    Slark  v.  Higfagate  Archway  Gompany«  5  TmnU  79d.    (1  Eng.  C. 

'k  39  &  40  6.  m,  c.  98,  a.  15.    7  O.  IV,  c.  46.    3  &  4  W.  IV,  c.  38. 
«  3  &  4  W.  IV,  e.  38,  8.  3. 
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•an  agent  in  London,  payable  on  demand,  or  otherwise,  for  any 
less  sum  than  50//  .  The  exclusive  privileges  conferred  on  the 
Bank  of  England  by  these  acts,  are  to  be  determined  by  a 
'  year's  notice,  given  after  the  1st  of  August,  1844,  and  upon  re- 
payment by  parliament  to  them  of  all  the  debt  due  from  the 
*346    public  at  the  *time  of  the  expiration  of  such  notice,  and  in  the 
event  of  such  notice  being  deferred  until  after  the  first  day  of 
August,  1855,  the  said  exclusive  privileges  shall  cease  and  de- 
termine at  the  expiration  of  a  year  after  such  notice.^ 
The  pro-       It  has  been  determined  that  the  protection  meant  to  be  giv- 
tecdon  is   en  by  these  acts  to  the  Bank  of  England,  was  only  against 
affunat      corparaiions  and  banking  companies^  and  that  a  commercial 
^2^nff    <^n)pany  consisting  of  more  than  six  partners  were  not  theie- 
companieft  by  ^ohibited  from  issuing  promissory  notes  payable  at  a 
and  corpo-  shorter  time  than  six  months.*    But  where  a  corporation  ae- 
rations,    cepted  a  bill  payable  at  three  months  after  date,  it  was  held  to 
be  within  the  prohibition;  and  it  was  distinguished  from  the 
preceding  case,  because  there  it  did  not  appear  on  the  face  of 
the  instrument  that  the  security  was  made  by  more  than  six 
persons,  whereas  in  this  case  the  bill  was  accepted  by  a  eorpo- 
ration^  and,  therefore,  within  the  words  of  the  prohibitory 
A  banking  enactment.^    And  in  a  recent  case,  the  court  of  conunon  pleas 
panoer-     decided,  on  an  issue  sent  by  the  Master  of  the  Rolls,  that  a  co- 
ahip,  con-  partnership  consisting  of  more  than^six  persons,  and  carrying 
more  ^^un  ^^  ^^  business  of  bankers  within  sixty-five  miles  of  London, 
aix  pep-    cannot  in  the  course  of  their  trade  or  business  as  bankers,  ac- 
«on8,  can-  cept  a  bill  of  exchange  payable  at  less  than  six  months  from 
"viT*!?^^  the  time  of  such  acceptance;  for  acceptance  by  a  banker  came 
exobanM  *^*'^''*  ^^^  terms  borrow,  owe,. or  take  up,  used  in  the  statutes. 
withbe5  **  A  bin  of  exchange  so  accepted,"  said  Tindal,  C.  J.,  in  deliv- 
milea  of    ering  the  judgment  of  the  court,  *'  cannot  lawfully  be  issued ;  it 
London,    falls  within  the  prohibition  contained  in  the  statute  3&4  Will. 
IV,  c.  98,  and  within  the  mischief  which  the  statute  of  Ann, 
and  all  the  subsequent  statutes  intended  to  provide  against, 
viz.,  the  permitting  any  qther  body  corporate,  or  any  partner- 
ship consisting  of  a  large  number  of  persons  to  enter  into  com- 
petition with  the  Bank  of  England.* 

5. — Jlf^enf]  Any  party  competent  to  bind  himself  by  a  ne- 
gotiable instrument,  may  draw,  accept,  or  indorse  a  bill  by  his 
*d47    *agent,  as  well  as  by  himself;  and  in  these  cases  he  is  said 
Anasent  to  draw,  accept,  or  indorse  hy  procuration.    No  particular 
may  bo     fonn  of  appointment  is  necessary  to  enable  an  agent  to  charge 

•  3  A;  4  W.  IV,  c.  88,  a.  9.  ^  3  ft  4  W.  IV,  c.  98,  a.  5. 

•  Wigan  V.  Fowler,  1  Stark.  459.    (9  Enff.  C.  L.  468.)    Perrinr  «.  Dunaton,  R. 
&  M.  496.     (91  Eng.  C.  L.  481.) 

'  Broagfaton  v.  The  Manchester  Waterwoika  Company,  3  B.  ft  A.  1.    (5  Eng.  C. 
L.  915.) 

•  The  Bank  of  England  v.  Anderson  and  others,  3  Bing.  N.  C.  590.    (39  C.  L.) 
3  Hodges. 
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his  prindpal,  by  signing  iiis  name  to  a  negotiable  instrument;  appointed 
such  authority  may,  and  indeed  genemlly  is  given  by  parot;  a  ^7  ?^^^* 
party  may  derive  an  authority  to  accept,  drawyor  indorse  bills 
of  exchange,  from  having  been  appointed  a  general  agent,  as 
in  the  case  of  a  faetor  for  a  merchant  residing  abroad,  the  prin-^ 
cipal  is  bound  by  all  his  acts,^  or  he  may  derive  such  authority 
from  a  sptedal  appointment  for  that  purpose. 

It  is  a  general  rule,  that  if  an  agent  exceeds  his  authority  in  An  ap- 
signing  negotiable  instruments,  he  does  not  thereby  bind  the  pointment 
principal    Greneral  authorities  must  be  construed  with  refer*  j^^^^l^ 
ence  to  their  expressed  particular  object    Therefore  it  has  p^ip^B 
been  decided,  that  where  ^.  gave  a  power  of  attorney  to  J3.,  does  not 
to  demand  and  receive  ail  moneys  due  to  •/?•  on  any  account  neceasari- 
whatsoever,  and  to  use  all  means  for  the  recovery  thereof,  and  ^7  ^^^?^ 
to  appoint  attorneys  for  the  purpose  of  bringing  actions,  and  to  ^^  ^^ 
do  ail  olher  btisines3;4he  latter  words  must  be  construed  with  bills. 
reference  to  the  former,  as  meaning  all  business  appertaining 
thereto,  and  that  ialthough  the  attorney  might  receive  moneys 
due  to  the  principal  in  autre  droits  yet  he  could  not,  under 
this  power,  indorse  a  bill  for  him  which  came  to  his  hands.^ 
So  a  power  of  attorney  given  by  an  executrix  to  i?.  to  act.  for 
her,  as  an  executrix,  does  not  authorise  B.  to  accept  biUs^  to 
charge  the  executrix  in  her  own  right,  though  for  debts  due 
from  her  testator.  *  So  a  power  given  to  B.  to  receive  all  sala-* 
ries  and  money  with  authority  to  recover,  compound,  .dis« 
charge,  and  give  releases,  does  not  authorise  B,  to  negotiate 
bills  received  in  payment,  nor  to  indorse  ihem  in  his  own 
name.^    So  where  •f  .,  who  carried  on  business  on  his  own  ac- 
count, and  also  in  partnership,  went  abroad,  and  gave  his  wife 
two  powers  of  attorney,  the  one  authorising  her,  among  other 
things,  to  indorse  and  negotiate  bills  for  him  and  in  his  name, 
and  to  his  use,  and  generally  to  act  for  him  as  he  himself  might 
do  if  he  were  present;  the  other  authorising  her  to  pay  and  ac* 
cept  bills  drawn  *by  his  agent,  as  occasion  should  require.    B»    •348 
(who  acted  as  t^.'s  agent,  and  who  was  also  one  of  his  part- 
ners) drew  a  bill  upon  ^.  to  raise  money  for  the  partnership 
concern,  and  the  wife  accepted  the  bilL    In  an  action  by  the 
indorsee  of  the  bill  against  t^.,  the  court  held,  1st,  that  •A.  was 
not  liable;  for  the  authority  given  to  the  wife  to  accept  bills 
drawn  by  the  agent,  did  not  extend  to  all  bills,  but  to  s^ich  only 
as  were  drawn  by  his  agent  in  thai  c/^aracter,  and  B.  did  not 
draw  the  bill  in  question  as  agent^  but  as  partner;  and  2dly, 
that  the  general  words  in  4he  power  of  attorney  were  not  to 
be  construed  at  large,  but  as  giving  general  powers  to  carry 
into  effect  the  special  purposes  for  which  they  were  given, 
and  the  acceptance  importing  to  be  by  procuration,  the  plain- 
tiff ought  to  have  satisfied  himself  it  was  within  the  wife's  au- 
thority."   So  a  power  of  attorney  given  to  B.  to  demand,  sue 

>  Ckiuy,  33.«  ^  Hay  v.  Goldsmidt,  9  Smith,  79. 

•  Gardner  v.  BaiHie,  6  T.  R.  591.  <  Hogg  «.  Snaitb,  i  Taunt.  347. 

•  Attwood  V.  Munnings,  7  B.  &  C.  878.    (U  iSig.  C.  L.  48.) 
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for,  and  receive  all  moneys,  debts,  and  dues,  and  to  give  suffi- 
cient discharges,  does  not  authorise  B.  to  indorse  bills  for  his 
principaL* 
An  ftotho-      An  authority  may  be  implied  from  circumstances,  if  a  per- 
^  °^*7,  son  has  frequently  subscribed  negotiable  instruments  for  ano- 
^^^^  ther,  and  that  other  has  realised  such  acts.    Where,  in  an 
action  against  Jl.  as  the  acceptor  of  a  bill,  the  defence  was  that 
the  acceptance  was  forged  by  A,  and  it  having  appeared  that 
'    t^.  and  i?,  were  connected  in  business,  and  that  mA.  had  seve- 
ral times  previously  paid  bills  so  accepted  by  jff.;  held,  that 
this  was  an  answer  to  the  case  of  forgery;  for  though  «^.  might 
not  have  accepted  the  bill,  he  adopted  the  acceptance.**    And 
if  a  person  has  frequently  subscribed  instruments  in  the  name 
of  another,  it  will  authorise  a  jury  to  presume  that  he  had  au- 
thority from  such  other  to  do  so.*  Where  the  defendants'  con- 
fidential clerk  had  been  accustomed  to  ^raw  diecks  for  them, 
and  in  one  instance  they  authorised  him  to  indorse,  luid  in  two 
other  instances  they  received  money  obtained  by  h^  indorsing 
*349    *in  their  name;  held,  that  a  jury  was  warranted  in  inferring 
that  the  clerk  had  a  general  authority  to  indorse.'    If  A.  per- 
mits B.  to  draw  bills  in  his,  name,  he  is  liable  as  drawer  to  ig- 
norant indorsers,  though  he  had  no  interest,  nor  knew  of  the 
Earticulhr  bills  bding  drawn;  but  he  is  not  liable  to  a  payee 
aving  knowledge  of  the  transaqtion/   Where  by  a  resolution 
of  a  mining  company,  four  directors  were  necessary  for  the 
doing  of  any  act  binding  on  the  company;  three  of  the  direct- 
ors who  were  appointed  trustees  gave  a  power  of  attorney  to 
the  agent  of  the  company  to  draw  bills;  held,  that  the  other 
members  of  Uie  company  were  not  bound  by  bills  so  drawn, 
as  the  power  was  not  executed  by  four  directors.' 
An  agent       As  the  authority  of  an  agent  b  not  coupled  with  an  interest, 
cwnot  d&-  he  cannot  delegate  it,  so  as  to  enable  another  person  to  act  for 
th^'tl*  tus  principal,  unless  an  express  authority  be  given  for  that 

Conse-  If  a  bill  be  drawn,  accepted,  or  indorsed  by  proeuraiion^  it 

qaeaoes  of  ^in  qq^  bind  the  principal,  (as  has  beeu  already  observed,)  un- 
excMdLaff  ^®^  ^^^  ^^  ^^^  within  the  scope  of  tlie  agent's  authority; 
his  authcH  consequently  the  party  taking  such  an  instrument  should  satisfy 
ritj.  himself  that  the  act  of  the  agent  was  within  bis  authority;  for 

otherwise  he  may  not  be  able  to  enforce  payment;  or  he  may 

*  Mamy  «.  East  India  Company,  5  B.  &  A.  204.    (7  Bng.  C.  L.  66.)    If  J* 
authorises  B,  to  draw  bills  on  him,  and  B.  does  so,  thta  will  not  constitute  ji*  the 
drawer^  nor  snbieet  him  to  the  liabili^  to  b»  sued  at  tiicA.    Ducairy  a.  Gill,  M.  &  M. ' 
450.    4  C.  4c  P.  131.    (19  Eng.  C.  L.  309.) 

^  Barber  «•  Gingell,  3  Eap.  60. 

•  See  Neal  v.  Irving,  1  Esp.  61.    Hawton  v.  Ewbank,  4  Campb.  188.    Watkins  «. 
Tince,  8  Stark.  368.     (3  Eng.  0.  L,  386.) 

*  Preaeott  e.  Flynn,  9  Bing.  19.    (93  Eng.  C.  L.  946.)    9  M.  ft  Scott,  18. 

•  Smith  V.  Stanser,  Peake,  Add.  116,  119,  S.  P. 

'  Ducairy  e.  GiU,  4  C.  &  P.  191.    (19  Eng.  C.  L.  303.)    M.  &  M.  450« 
f  Coombe's  Case,  9  Co.  75.    Palliaer  v.  Ord,  Bunb.  166. 
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eyen  be  liable  to  xefmidy  if  payment  has  been  made  to  him^  or 
to  any  subseqaent  bolder.  Bat  it  seems  that  a  defect  in  the 
power  of  the  agent  will  not  subject  an  innocent  holder  to  re* 
fund  if  he  has  obtained  payment,  especially  if  the  person  pay- 
ing inspected  the  power  before  he  paid,  and  the  holder  had  no 
opportunity  of  domg  so.*  If  an  agent  indorse  without  autho- 
rity a  bill  payable  io  order j  such  indorsement  conveys  no  right 
of  action,  except  against  the  party  indorsing;  but  the  unautho- 
rised delivery  of  a  bUl  or  note  payable  to  hearer j  gives  a  fair 
band  fide  holder  a  claim  on  the  other  parties.^ 

*An  agent  authorised  to  draw,  accept,  or  indorse  bills  for    *d50 
the  principal,  should  execute  his  authority  in  the  name  of  the  Mode  in 
priiicipal,  or  if  he  signs  his  own  name,  he  should  state  ii^  the  ^hich  an 
instrument,  that  he  did  so  as  agent,  or  by  procuration  of  •&.  *f^^ 
JB.  (the  principal,)  otherwise  he  may  render  himself  responsi-  ^nw,  ao- 
ble,  and  exempt  the  principal  from  liability;  for,  ^  it  is  a  uni-  cept,orin- 
Teisal  rule  that  a  man  who  puts  his  name  to  a  bill  of  exchange  don«. 
thereby  makes  himself  personally  liable,  unless  he  stated  upon 
the  ftos  of  the  bill  that  he  subscribes  \ifor  another^  or  by  ;9ro- 
curation  of  another,  which  are  wonis  of  exclusion;  unless  he 
says  plainly,  ^  lam  the  mere  scribe,*  he  becomes  liable. *'• 
Mnhere  a  broker  sold  goods  and  drew  upon  the  buyer  in  favor  Cases 
of  his  principal,  the  bill  having  been  dishonored;  held,  that  where par- 
the  broker  was  liable  to  his  principal  on  it,  as  he  had  put  his  ^^Vy^ 
name  thereon*^    So  where  tne  plaintiff  employed  the  defend-  |^  capa/ 
ant  to  procure  him  bills  on  Portugal,  the  defendant  did  so,  and  city  of 
indorsed  the  biUs  without  any  qualification  to  the  plaintiff  at  agents 
Paris;  held,  that  he  was  liable  to  the  plaintiff  on  the  indorse-  ^^ 
ment,  and  that  he  could  not  give  any  evidence  to  show  that  he  ^^J^ 
acted  as  agent  to  the  plaintiff  in  so  doing.®    So  where  a  bill  of  sponsible. 
exchange  was  drawn  m  these  words,  <'  At  thirty  days  sight  pay 
to  t/l  S.  ox  order,  200/.  value  received  of  him,  and  place  the 
same  to  account  of  as  per  advice,  from  Charles  Mildmay.    To 
Mr.  Humphrey  Bishop,  cashier  of  the  York  Buildings  Com- 
pany,^' Ac.    This  bill  was  accepted  by'H.  Bishop  without  any 
qnaUfication,  and  in  an  action  by  the  indorsee  against  him  tV, 
appeared  that  the  Ijtter  oj  advice  %oa»  addressed  to  the  Com- 
pany j  and  that  the  defendant  had  accepted  the  bill  in  the  same 
manner  as  he  had  accepted  other  bills;  held,  notwithstanding, 
that  he  was  liable;  for  on  the  face  of  the  bill  it  imported  to  be 

-  -  ■  '  — 

•  Attwood  «.  Manainsa,  7  B.  A;  C.  S78,  (14  Eng.  C.  L.  49,)  onfe,  348.  Eaat  India 
Companj  o.  Tritton,  3  fi.  ^  C.  980.    (tO  Eng.  C.  L.  79.)    Bayley,  73.    Cbitty,  39. 

^  Bayley,  199, 130.   Jntnu  Lord  Raym«  738.    MUler  ••  Race,  Bnrr.  469.    Grant  a. 
Vanffhan,  tU  1516. 
<  Per  Lord  Ellenborongh,  in  Leadbitter  r.  Farrow,  5  M.  ^  S.  349. 
'  Lefime  «.  Llord,  5  Taank  749.    (1  Eng.  C.  L.  960.) 

•  Goupy  V.  Harden,  7  Taunt.  159.  ?9  Ehiff.  C.  L.  58.)  9  Marah,  454.  Where  an 
agent  for  an  aaaociation  waa  authoriaea  by  toem  to  draw  biHa;  held,  tliat  the  aasoeia- 
tion  were  not  liable  to  pay  billa  drawn  by  him  in  hia  own  name,  and  not  aa  agent. 
Dimny  «.  Gill,  M.  &  M.  450.    (19  Eng.  0.  L.  309.) 
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drawn  upon  the  dofendant,  aad  it  was  accepted  by  him  gene- 
rally,  and  not  as  a  senrant  to  the  company.  A  bill  of  exchange 
was  a  contract  by  the  custom  of  meithants,  and  the  whole  of 
*351  that  contract  must  appear  in  writing.  In  this  *ca8e  there  was 
nothing  in  writing  to  bind  the  company ,  nor  could  any  action 
be  maintained  against  them  on  it.  For  the  addition  of  cashier 
to  the  defendant's  nam^  was  only  to  denote  the  pason  with 
certainty.  The  direction  was  only  to  the  use  of  the  drawee^ 
and  the  letter  of  advice  could  not  vary  the  case  as  against  the 
indorsee,  because  the  indorser  would  only  look  to  the  bill  itself.* 
But  if  a  man  employed  to  get  a  bill  discounted,  be  unable  to 
effect  it  without  indorsing  it,  thou^  he  bind  himself  to  the  in- 
dorsee, he  will  be  entitled  to  be  indemnified  by  his  employer, 
though  his  employer's  name  be  not  on  the  bilL^ 

A  broker  at  N.  shipped  a  cargo  of  coals,  and  drew  a  bill  of 
exchange  on  the  consignees  in  favor  of  the  vendors.  The 
bill  being  returned  by  the  accepters,  in  consequence  of  the 
shortness  of  the  date,  the  vendors,  by  the  direction  of  the 
broker,  drew  another  bill  at  a  longer  date.  It  was  taken  to  the 
broker's  counting-house  for  signature;  but  the  broker  having 
left  N.  in  consequence  of  embarrassment,  the  fl^fendant,  who 
had  come  there  to  investigate  his  affairs,  at  the  request  of  the 
vendors,  and  for  their  convenience,  signed  the  second  bill  gene- 
rally; held,  that  he  was  personally  liable  on  the  biU;  though 
if  he  had  stated  that  he  drew  it  as  agent,  and  had  asked  for  a 
written  acknowledgment,  that  he  diould  only  be  liable  as 
agent,  he  would  have  got  rid  of  the  personal  obligation  to 
which  by  signmg  generally  a  party  is  liable.*  Yet  where 
•^.  and  Ja.  signed  a  formal  promissory  note,  by  which  tbe7 
promised  ^^as  churchwardens  and  overseers,"  to  pay  to  0. 
or  order  a  sum  of  money,  with  interest  which  sum  was  in 
fact  the  amount  of  a  loan  made  by  C.  for  the  use  of  the 
parish;  held,  that  they  were  personally  liable  upon  such  note, 
for  they  could  not  buid  themselves  as  parish  officers;  they 
contracted,  therefore,  as  individuals,  the  addition  of  their  titles 
to  their  signaturesi  could  not  destroy  their  individual  liability.^ 
*352  *If  a  person  accept  a  bill  as  agents  without  any  authority  to 
Signing  do  SO,  neither  he  nor  the  supposed  principal  is  liable  on  the 
".H«n!»  bill.  The  principal  is  not,  because  he  gave  no  authority;  nor 
anti^odty.  ^  *®  pcwon  SO  accepting  it,  because  no  one  can  be  hable  as 
acceptor,  except  the  person  to  whom  the  bill  is  addressed,  un- 
less he  be  an  accepUMr  for  honor;  but  he  will  be  liable  to  a 
specif  action  on  the  case  for  falsely  representing  that  he  had 
authority.    As  where  a  bill  was  presented  for  acceptance  at 

•  Thomas  «.  Bishop,  Stn.  955.    See  Eaton  «.  Bell,  5  B.  &  A.,  37.    (7  Eng.  C.  L. 
13.} 

^  Sxpmrte  Robinson,  Back.  1 13.    Bayley,  73. 

•  Sowerby  v.  Butcher,  3  C.  &  M.  368,  pot^. 

'  Crew  V.  FeUt,  3  Ner.  &  M.  466;  S.  G.  nom.  Raw  «.  Pellet,  IJAidol.  &  ElUs,  19a 
(38  Eng.  C.  L.  66.) 
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Ihe  office  of  the  drawee  in  his  absence,  and  w^.,  who  resided 
there,  accepted  it  by  procuration  for  the  drawee  without  any 
aatbority,  beUeving  ^t  the  latter  would  sanction  the  accept- 
ance and  pay  the  bill.  The  indorsee  having  brought  an  action 
against  the  drawee,  on  proof  of  the  above  facts,  was  nonsuited. 
The  nidorsee  then  sued  w^.  for  ftilsely  and  fraudulently  repre- 
senting that  he  had  authority  to  accept  the  bill  as  agent.  At 
the  tnal,  tiie  jury  negatived  all  Jraud  in  fact;  but  the  court 
held,  notwithstanding,  that  Ji.  was  liable,  because  the  making 
of  a  representation  which  the  party  knows  to  be  untrue,  and 
which  IS  intended  and  calculated  to  induce  another  to  act  on 
the  £uth  of  it,  so  that  he  may  incur  damages,  is  a  fravd  in 
law  J  and  Ji.  must  be  taken  to  have  intended  to  make  such  re- 
presentation to  all  who  received  the  bill  in  the  course  of  cir- 
culation; held,  also,  for  the  reason  above  stated,  that  Ji.  was 
not  liable  as  acceptor.* 

Where  a  clerk  in  a  firm,  after  the  death  of  two  of  the  part- 
ners, being  employed  by  a  surviving  partner  to  wind  up  the 
partnership  affitirs,  drew  and  indorsed  a  bill  of  exchange  in 
the  name  of  the  firm;  held,  that  he  was  not  liable  on  the  bill, 
at  least  without  some  evidence  that  he  had  used  the  name  of 
his  principal  without  authority.^ 

6. — Partners.']  By  the  custom  of  merchants,  if  one  part-  Liability 
ner  in. trade  draw,  accept,  or  indorse  a  bill,  check  or  note, of partnexs 
in  the  name  and  seemingly  on  behalf  of  the  firm,  such  act 
will  render  aU  parties  liable  to  a  bond  fide  holder^  though 
the  instrument  had  no  relation  to  the  joint  trade,  and  the 
other  partners  were  wholly  ignorant  of  the  transaction,  and 
were  even  intentionally  defrauded  by  their  partner.^  ^  But 
to  SQbiect  a  person  to  responsibUity  as  a  partner,  for  the 
acts  of  another  done  without  his  express  concurrence,  he 
must  stand  in  one  or  other  of  these  two  situations;  first,  he 
*mast  at  the  time  of  making  the  contract,  whether  biU,  note,  or  '353 
other  instrument,  have  been  actually  a  partner  in  a  joint  con- 
cern; or  secondly,  admitting  that  he  was  not,  he  must  have  re- 
presented or  permitted  himself  to  be  represented  as  such,  before 
or  at  the  time  of  making  the  contract,  either  generally  to  all  the 
world,  or  to  several  individuals,  or  to  the  plaintiff  in  particular 
or  to  some  person  through  whom  he  claims."*^ 

If  one  partner  give  a  partnership  bill  or  note  for  his  own  Bill  for  a 
private  debt  without  the  knowledge  of  the  partnership,  it  is  a  fty**® 
fraud  upon  his  partners;  notwithstanding  which  they  will  be   ^  ^ 
liable  on  such  bill  to  a  bond  fide  holder,  but  not  to  a  holder  who 
was  cognisant  of  *the  firaud  at  the  time  that  he  took  the  bill  or 

•  PoMiIll  V.  Walter,  3  B^  ft  Ad.  114.    (93  Ekigr.  C.  L.  38.) 
^  Wilson  «•  Barthorpe,  1  Mur.  &  Hur.  81. 

«  Swan  V.  Steel,  7  East,  310.    Ridley  v.  Taylor,  13  East,  175.    Harrison  «.  Jadk- 
aoo,  7  T.  R.  907.    Sutton  v.  OregcHry,  Feak's  Add.  160. 
<  Per  TindaU  C.  J.,  in  Fox  «.  Clihon,  6  Bing:.  795.    (19  Eng.  G.  L.  938.) 
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Dote.^  The  disdnctioii  is  well  setded,  that  if  a  creditor  of  one 
of  the  partners  collude  with  him  to  take  payment  or  seenritf, 
for  his  indiTidiial  debt,  out  of  the  partDership  fuDds,  knowing 
at  the  same  time  that  it  is  without  tfie  consent  of  the  other 
partner,  it  is  fraudulent  and  void;  but  if  it  be  taken  band  fide 
without  such  knowledge  at  the  time,  no  subsequently  acquired 
knowledge  of  the  mismiduct  of  the  partner  in  giving  euch  se* 
curity  can  disaffirm  the  act^  When  a  parmership  name  is 
pledged,  the  partnership,  of  whomsoever  it  may  consist,  whe- 
ther the  partners  are  named  in  the  firm  or  not,  and  whedier 
they  are  known  or  secret  partners,  will  be  bound,  unless  the 
conduct  or  title  of  the  person  who  seeks  to  charge  them  can  be 
impeached.* 
Signttaie  It  may  be  here  observed,  that  if  a  negotiable  instrument  be 
by  a  put-  signed  by  a  partner  in  his  own  name,  it  will  not  bind  the  firm, 
wt  b  his  even  though  the  proceeds  be  applied  to  partnership  pivposes, 
^^354^  ^unless  the  name  of  that  partner  be  also  the  name  of  the  firm.^ 
But  if  a  partnerriiip  business  be  carried  on  in  the  name  of  one 
member  only,  a  biU  or  note  signed  by  him  will  render  the  other 
partners  liable,  if  such  instrument  was  given  upon  a  partner- 
ship transaction;  but  if  such  bill  be  issued,  and  the  proceeds  be 
applied  to  the  separate  use  only  of  the  partner  so  signing  it, 
the  other  partners  will  not  be  liable  on  it,  because  no  partner- 
ship firm  was  pledged.®  It  has  been  held,  that  if  a  bill  bt 
drawn  upon  ajirm^  and  one  of  the  partners  accept  it  in  his 
own  name,  the  partnership  is  thereby  bound;  for  he  must  be 
understood  to  exercise  his  power  to  bind  his  copartners,  and  to 
accept  the  bill  according  to  the  terms  in  which  it  js  drawn;' so 
where  .df.,  B.  and  C.  were  partners,  and  Jl.  drew  a  bill  in 

these  words:  sixty-one  days  after  date,  /  pay  Lord  6 

or  order,  200/.  for  •^.,  3.  and  C;  held,  sufficient  to  bind  the 
firm.i^  In  such  a  case  the  holder  of  the  notes  may  sue  the  indi- 
vidual member  signing  it,  or  the  whole  firm,  for  the  word  / 
creates  a  several  promise  by  each  party  that  signs.^  Where 
•d.  was  member  of  a  firm  known  by  the  name  of  J3.  and  C:, 

•  Lotd  Galway  v,  Mathew,  10  East,  364.  In  this  case  the  plaintiff  knew  before  he 
took  the  note  that  the  defendant  would  not  be  liable  for  drafts  drawn  by  his  other 
partnen  on  the  partnership  account.  This  action  was  for  a  draft  drawn  by  one  of  the 
psrtntts.    The  plaintiff  was  nonsuited. 

^  Per  Lord  EUenboroogh,  in  Swan  o.  Steel,  7  East,  313.  And  see  Arden  «•  Shaipe, 
3  £sp.  533.  If  a  new  partner  be  introduced  into  a  firm,  and  there  be  an  acceptance 
by  die  old  partners,  in  ttie  name  of  the  new  firm,  for  a  debt  due  from  the  old  firm,  the 
new  partner  will  not  be  liable  on  the  bill,  in  the  hands  of  a  person  who  was  cognisant 
of  the  circumstances  before  he  took  it.    Shirreff  «.  Wilks,  1  East,  48. 

•  Per  Bayley,  Baron,  in  Wintle  «.  Crowther,  1  C.  &  J.  310.    1  Tyr.  814. 
'  Emly  «.  Lye,  15  East,  7.    Ex  parte  Emly,  1  Rose,  61. 

•  Ex  parU  fiolitho,  1  Buck.  100.  South  Carolina  Bank  v.  Case,  8  B.  &  C.  427. 
(15  Engr.  C.  L.  356.)    Bayley,  54.    Wintle  «.  Crowther,  1  C.  &  J.  310. 

'  Mason  v.  Rumsey,  1  Camp.  384. 

c  Lord  Galway  v.  Mathew,  id.  403.    S.  C.  but  not  S.  P.    10  East,  364. 
k  Hall  V.  Smith,  1  B.  &  C.  407.    (8  Eng.  C.  L.  113.)    March  «.  Ward,  1  Peake, 
130.  Clark  V.  Blackstock,  Holt,  474.  (3  Eng.  C.  L.*159.)  WUlso.  Bari^  3  £ast»364. 
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and  B.  and  C.  traded  as  partners  alone  in  other  business  by 
the  same  name;  held,  that  a  bill  given  by  B.  and  C,  in  the 
common  name  of  both  firms,  was  binding  on  Jl.j  though  given 
without  his  knowledge,  and  for  the  benefit  of  the  firm,  in 
which  he  was  not  interested,  and  the  bolder  may  sue  either 
firm.* 

Where  one  of  two  partners,  having  authority  to  bind  the 
other  by  drawing  or  indorsing  bills  of  exchange,  raised  money 
by  bills  in  fictitious  names,  indorsed  by  him  in  the  partnership 
name,  and  the  money  was  afterwards  applied  to  the  partner- 
ship purposes;  held,  that  the  other  partner  was  lit^ble.^    One 
partner  may  act  for  the  whole  firm  by  procuraiion^  and  if  he 
indorses  bills  for  the  firm  in  a  name  different  from  that  imd^ 
*which  they  carry  on  business,  the  partnership  is  liable/    If  a    *355 
party  takes  a  bill  or  note  of  the  firm,  from  any  of  its  members, 
knowing  at  the  same  time  that  it  was  given  .without  the  con- 
sent of  the  other  partners,  he  cannot  sue  the  firm  on  it,  as  under 
such  circumstances  he  cannot  be  considered  to  have  trusted  tfie 
partnership;*^  and  taking  a  partnership  security  for  a  separate  Tddng  a 
debt  raises  a  presumption  tliat  the  creditor  knew  that  it  w^  partner- 
given  without  the  concurrence  of  the  other  partners;  and  "?J!J*/^^* 
throws  upon  him  the  onus  of  showing  that  his  debtor  had  au-  Mpaimts^ 
thority  to  give  him  the  joint  security  of  the  firm;  for  primd  debt. 
facie,  the  transaction,  is  fraudulent^    But  to  deprive  the  credi- 
tor of  his  remedy  against  the  partnership  under  such  circum- 
stances, it  must  appear  that  he  was  guilty  of  crassa  negligen* 
Ha,  in  not  inquiring  beforehand  whether  the  debtor  was  au- 
thorised to  give  him  the  security/  In  an  aotion  by  an  indorsee 
against  three  acceptors,  it  appeared  that  the  defendants  were 
partners  in  the  tea  trade,  and  that  the  drawer  was  a  wine  mer- 
chant, who  drew  in  payment  for  wine  delivered  to  one  of  the 
partners.    Abbott,  C.  J.,  left  it  to  the  jury  to  say  if  the  bill  was 
so  drawn  without  the  consent  of  the  other  partners,  for  if  so, 
they  were  not  liable.    Verdict  for  the  defendanti^ 
'  If  a  bill  or  note  be  payable  to  several  persons  who  are  not  Where  a 
in  partnership,  the  right  to  transfer  it  is  in  all  collectively,  and  bill  U  pay- 
not  in  one  individually;  as  where  a  bill  was  drawn  on  a  father  ^^  ^  ^' 

•  Swan  «•  Steel,  7  East,  SIO.    Baker  «.  Charlton,  Peake,  80. 
^  Thickoeeae  v.  Brownlow,  S  C.  &  J.  495. 

«  WilliaaMoa  v.  Johnson,  1  B.  ft  C.  146.    (8  Eng.  C.  L.  44.) 
<  Aiden  v.  Sharp,  3  Etp.  693. 

*  Green  v.  Deakin,  9  Stark.  347.  (3  Ehff.  C.  L.  377.)  Ex  parte  Bonbonns,  8  Vee, 
544.  Sheriff  V.  Wilkes,  1  East,  48.  Baytey,  59.  ExparU  Gonldingr,  9  G.  &  J.  118. 
Hope  V.  Cast,  cited  1  East,  53. 

'  Ridley  v.  Taylor,  13  East,  175. 

s  Wood  V.  Holbeck,  Chitty,  56.    Coram,  Abbott,  C.  J.,  Gmldhall,  1896. 

(1)  (irone  partner  ipves  a  note  in  the  name  of  the  firm  tor  a  porpose  distinct  from  the  part* 
nerthip  bosineat,  the  law  doet  not  presume  tliat  he  acted  honestly,  and  with  the  ssMnt  or  his 
eo-partners;  hot  such  apparent  miiiise  of  tlie  partnership  name  is  prima  fuU  evidence  that 
he  acted  witboot  aathwity,  and  in  fraod  of  his  co-partners.  Eattman  TrC«»er,  15  Pick.  967. 
mUmms  T.  WmUridgt,  3  Wead.  415.) 
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aooepted    and  flon,  not'  partners,  payable  to  Aeir  order,  the  son  alone  in* 

by  seTenl  dorsed  it;  in  an  action  by  the  indorsee  against  the  acceptor, 

P^?^^||^^  held,  that  the  £Bither  and  son  ought  to  hiaTe  indorsed  it,  and 

neiship.     ^^^  ^®  indorsement  by  the  son  did  not  give  the  indorsee  a 

right  to  sue.*    So,  if  a  bill  be  drawn  on  several  persons  not 

*356    ^"  partnership,  an  acceptance  by  one  will  bind  him  only.^    So 

Joint  own-  ^^^'®  ^^  hjoini  ownerMhip  inproperiy  only,  and  no  part- 

ership,  or  nership  in  trade,  one  party  cannot  bind  the  other  by  a  bill  or 

particular  note  issued  without  express  auihorityy  or  inconsistent  with 

transac-     the  situation  of  each;  as  where  a  bill  was  addressed  to  the  Iwo 

^1^^^^    owners  qfa  ship  for  necessaries  supplied  for  the  same,  and  one 

2^1^^     of  them  accepted  it  in  the  name  of  both;  held,  that  the  other 

was  not  liable  to  a  bond  fide  holder,  tbe  acceptance  having 

been  given  on  account  of  one  of  theip  only,  and  for  an  account 

unconneeied  with  the  ship.^    So  where  two  persons  agreed  to 

take  a  farm  and  to  pay  for  certain  articles  by  bills  at  three 

months,  and  one  of  them  accepted  the  bills  at  six  and  twelve 

months  in  the  name  of  both,  without  the  consent  of  the  other; 

held,  that  as  they  were  not  partners,  the  other  was  not  liable 

to  be  sued  upon  them,  as  he  had  given  no  authority  to  accept 

such  bills.^  In  Barker  v.  Charlton,"  it  was  decided,  that  where 

persons  are  partners  in  particular  and  single  transactions  only, 

and  not  general  partners,  they  are  not  liable,  even  to  a  bona 

fide  holder,  on  a  bill  if  sued  by  one  of  them  in  relation  to  a 

Partner-    different  concern/    It  has  been  held,  that  a  shareholder  in  a 

Mf  must  mining  company  was  not  liable  on  a  bill  of  exchange  drawn 

^^  ^    and  accepted  by  order  of  the  directors  of  the  company,  it  not 

concern     having  appeared  that  the  directors  had  authority  to  bind  the 

wherein     Other  members  by  negotiable  instruments,  nor  that  such  a 

useofbilla  power  was  necessary  for  carrying  on  the  concern,  for  it  was 

necl^tfy'  not  like  a  regular  trading  company.* 

JoL^^*     ^  member  of  a  joint  stock  company  has  no  authority  im- 

atockcom-  plied  by  taw  to  accept  bills  of  exchange  for  the  company,  so  as 

panj.        to  make  the  other  members  liable;  for  such  company  is  not 

like  an  ordinary  partnership  in  trade.^ 
Where  To  render  a  party  liable  for  a  partnership  debt,  he  must  have 

partner-  been  a  partner,  or  have  appeared  to  be  so,  at  the  time  the  con- 
U  fe^Bd  ^'^^^  ^^  entered  into.  *<  The  general  rule  is,  that  where  a 
3lf  lijQ*^'  partnership  name  is  pledged,  any  person  who  i$  either  an  ac- 
partners  tual  partner,  or  has  allowed  himself  to  be  held  out  to  others 
are  liable,  as  a  partner,  is  liable,  unless  the  party  to  whom  the  partnership 
credit  is  pledged,  is  privy  to  an  intent  to  misapply  the  rooney."i 

•  Carrick  v.  Vickery,  Doug.  663,  n.  *  B.  N.  P.  979.    Bayley,  53. 
«  Williams  v.  Thomas,  6  Esp.  18. 

<  Greenalade  v.  Dower,  7  B.  &  C.  635.    (U  Eng.  C.  L.  106.) 

*  Peake,  80. 

'  P&t  Bayley,  J.,  in  Vere  v.  Ashby,  10  B.  &  C.  S94.    (31  Eng.  C.  L.  83.) 
I  Dickinson  v.  Valpy,  10  B.  &  C.  138.     (31  Enjr.  C.  t.  41.) 
k  Bramah  v.  Roberto,  3  Bing.  N.  C.  963.    (33  Eng.  C.  L.)   Dickenson  o.  Yalpyi 
10  B«  &  C.  138,  ante,  356. 
i  Per  Bayley,  J.,  in  Vere  9.  Ashby,  10  B.  &  C.  896.    (31  Eng.  C.  L.  83,) 
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Therefore,  where,  by  a  private  agreement  between  partners, 
they  stipulated  that  their  partnership  should  be  considered  as 
commencing  *froin.an  antecedent  period^  the  court  held,  that    *357 
one  of  the  partners  was  not  liable  on  a  bill  issued  subsequent 
to  such  period,  but  before  the  partnership  was  actually  fonned.* 

The  holder  of  a  bill  of  exchange  on  which  a  firm  is  liable  Holder  of 
may  sue  only  those  who  are  Imown ,  to  him  to  be  partners  at  a  l>ill  d««1 
the  time  that  he  takes  the  bill.    ^  If  I  deal  with  ^.  he  cannot  J^J^^^*^ 
with  reference  to  that  transaction  say  there  is  a  contract  be-  or^ret 
tween  him  and  B.,  of  whom  I  know  nothing,  thus  compelling  partner. 
me  to  be  a  joint  creditor  of  those  two  whose  joint  property  may 
be  scajcely  any  thing,  and  not  the  sole  creditor  of  the  only 
man  I  know.    A  man  purchaang  from  or  selling  to  ^/f  .,  not 
knowing  of  any  partner,  may  consider  Ji.  as  the  sole  vendor 
or  vendee;  he  may,  finding  that  B,  has  taken  a  share  of  the 
profits,  elect  to  go  against  him  also,  but  cannot  be  compelled 
certainly.''*    Where  a  person  has  a  sleeping  or  secret  partner 
unknown  at  the  time,  the  circumstance  of  a  holder  afterwards 
discovering  that  he  has  a  partner,  does  not  deprive  him  of  his 
option  to  sue  or  proceed  against  him  jointly,  or  omit  him 
as  a  defendant;  and  in  the  latter  case  the  non-joinder  cannot 
be  pleaded  in  abatement.*    So  in  an  action  on  a  bill  of  ex- 
change against  two  partners  who  pleaded  that  the  contract  was 
made  with  them  jointly  with  two  others,  on  which  issue  was 
taken,  and  it  appeared  that  the  defendants  had  two  other  part- 
ners residing  abroad,  when  the  bill  was  drawn,  but  the  jury 
having  found  that  the  plaintiff  had  reason  to  consider  that  the 
defendants  alone  constituted  the  firm;  the  court  held,  that  the 
plaintiff  was  entitled  to  a  verdict^ 

It  is  a  general  rule  that  one  partner  cannot  sue  a  co-partner  One  part- 
for  any  debt  or  demand  towaids  which  he  himself  must  uiti-  ne^  cannot 
mately  contribute.  Therefore,  where  a  member  of  a  joint  stock  ^  ^^ 
company,  for  the  purposes  thereof,  drew  a  bill  in  his  own  name 
on  a  debtor  of  the  company  and  indorsed  it  to  an  agent  of 
the  company,  who  indorsed  it  to   another  member  of  the 
company;  held,  that  the  latter  could  not  sue  the  drawer, 
•because,  both  being  partners,  the  latter  would  be  liable  to    *35S 
contribution,  as  the  sum  taken  by  the  drawer,  was  received 
by  him  in  his  character  of  a  member  of  the  company  and 
not  on  his  own  account.^    So  where  Ji.  sued  B.  on  a  note, 
and  B,  pleaded  that  the  note  was  made  by  •ff.  and  others 
jointly  with  A;  held,  a  good  plea  in  bar.*"    So  where  the 
plkintiff,  a  holder  of  shares  in  a  washing  company,  drew  bilb 


^  Per  Lord  Eldon,  in  ex  parte  Norfolk,  19  Yes,  455. 

'  Per  Lord  Tenterden,  in  MulleU  «.  Hook,  M.  &  M.  88,  (23  Eng.  C«  L.  959,}  over- 
roling  Dubois  v.  Ludert,  6  Tannt.  609.    (1  Eng.  C.  L.  S07.) 
<  De  Mautort  v.  Saunders,  1  B.  &  Ad.  398.    (30  Eng.  C.  L.  410.) 
•  Teague  V.  Hubbard,  8  B.  &  C.  346.    (16  Eng.  C.  L.  834.)    3  M.  &  R.  369. 
'  Mofiatt «.  Van  Mullingen,  3  B.  &  P.  134.    A&nwaring  v.  Newman,  id.  190,  S.  P. 
Vol.  L— 19 
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on  the  directors  of  the  company  for  goods  foinished  by  him 
and  his  brothery  which  bills  were  accepted  for  the  directors, 
by  the  secretary  of  the  company,  who  had  authority  to  accept 
bills  for  the  plaintiff's  brother;  held,  that  the  plaintiff  could 
not  recover;  first,  because  the  secretary  had  no  authority  to 
accept  bills  for  the  plaintiff,  but  for  his  brother  only;  and 
secondly,  because  the  plaintiff  was  a  member  of  the  oun- 
pany.  Best,  C.  J.:  ''It  may  be  admitted,  that  if  one  part- 
ner were  to  draw  on  other  partners  by  name,  and  they  were 
ihdividually  to  accept,  he  might  recover  against  them,  because 
by  such  acceptance  a  separate  right  is  acknowledged  to  exist 
But  that  is  not  the  case  here,  bemuse  the  bills  are  drawn  on 
the  directors  of  the  company  and  accepted  for  the  directors. 
The  case,  therefore,  is  that  of  one  partner  drawing  on  the 
whole  firm  including  himself.  There  is  no  principle  by  which 
a  man  can  at  the  same  time  be  plaintiff  and  defendant.* 
Notice  If  a  person  has  been  osiensibly  a  partner  in  a  firm,  he 

should  be  continues  to  be  bound  by  the  act  of  his  co-partners,  even 
^^^        after  a  dissokition  of  the  partnership,  unless  such  dissolution 
^^gf^     be  duly  notified.     It  is  a  clear  rule,  that  whelre  there  has 
ship  is  die-  been  a  partnership,  and  any  change  is  made  in  the  parties 
solved.      to  it,  and  no  notice  given  thereof^  any  person  dealing  with 
the  partnership,  either  before  or  after  the  change,  has  a  right 
to  call  on  all  the  partners  who  first  composed  the  firm.^ 
Where  after  a  dissolution  of  partnership  one  of  the  members 
accepted  a  bill  in  the  name  ojf  the  firm,  and  the  payee  had  no 
*359    *notice  of  the  dissolution,  but  the  indorsee  had;  held,  that  the 
indorsee,  though  he  had  notice,  was  entitled  to  recover  on  the 
bill  against  the  firm,  as  he  had  a  right  to  avail  himself  of  any 
circumstance  which  could  operate  in  favor  of  the  payee.* 
Mode  of        The  ordinary  mode  of  giving  notice  is  by  sending  letters  an- 
l|[iWiigr  no-  nouncing  the  dissolution  to  the  parties  with  whom  they  bad 
ttce.         carried  on  business,  and  by  advertising  it  in  the  gazette  and 
newspapers.    It  has  been  held,  that  an  advertisement  in  the 
gazette  is  not  sufficient  notice  of  a  dissolution  to  a  former 
dealer,  unless  it  be  shown  that  he  was  in  the  habit  of  reading 
the  gazette."^    But  it  is  sufficient  against  all  persons  who  had 
not  previous  transactions  with  the  nrm.*    If  a  firm  of  three  be 
dissolved  by  the  retirement  of  one,  and  after  the  dissolution  a 
creditor  of  the  three  draw  on  the  three,  and  the  two  accept  in 
the  style  of  the  three,  the  two  are  liable.' 
A  dormant  partner  whose  name  had  never  been  announced 

•  Neele  o.  Turton,  4  Bing.  149.     (13  Eng.  C.  L.  301^) 

b  Per  Le  Blanc,  J.,  in  Parkin  o.  Carruthers,  3  Esp.  248.  Fox  «.  Hanbury,  Cowp. 
449.    Stables  v.  Eley,  1  C.  &  P.  614.    (U  Eng.  C.  L.  497.) 

«  Booth  «.  Qain,  7  Price,  193,  n. 

'  Leeson  «.  Holt,  1  Stark.  186.  (2  Eng.  C.  L.  349.)  Williams  «.  Keats,  8  id. 
290.    (3  Eng.  C.  L.  351.) 

•  Wnghtson  v.  PuUan,  1  Stark.  376.  (2  Eng.  C.  L.  433.)  Newsome  v.  Coles,  2 
Camp.  617. 

'  £x  parte  Liddiard,  2  Mont.  &  Ayr.  87. 
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as  comiected  with  the  fina,  will  not  be  liable  on  bills  drawn  R«tire> 
accepted*  or  indorsed  by  the  firm,  after  his  retirement,  even  ™®"^  o^* 
though  he  has  given  no  notice  of  the  dissolution;  for  as  he  had  ^^[|^^ 
not  been  known  as  a  partner,  no  (Contract  could  have  been  1*"""' 
made  with  him  as  such.* 

When  a  partnership  is  dissolved,  the  partners  become  distinct 
persons,  and  tenants  in  common  of  the  partnership  effects  un- 
disposed of;  and  if  a  bill  belonging  to  the  firm  be  afterwards 
sent  into  circulation,  they  must  all  join  in  endorsing  it,  other- 
wise no  title  will  be  conveyed  to  the  transferree,  for  they  are 
to  be  considered  as  if  they  were  not  partners  at  all.** 
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I 

PAOB 

]  •  The  form  of  a  bill  or  note. 

2.  Most  be  for  the  payment  of 

money.     •        .        .        36S 

3.  Payment  of,' must  not  de- 

pend on  a  c<MitiDgency.     363 

4.  The  payee.  .        .        367 

1. — The  form  pf  a  bill  or  noteJ]  A  bill  of  exchange  or  A  bill  or 
promissory  note  must  be  in  writing,  but  the  writing  need  not  note  must 
be  made  with  ink  or  auy  specific  materials;  an  indorsement  on  ^  ^n  wnt- 
a  promissory  note  written  with  a  pencil,  has  been  held  valid.*  "^' 
No  particular  form  is  necessary  to  make  a  bill  or  note,  but  it 
must  be  dn  order  or  promise  to  pay  money.    An  order  or 
promise  to  deliver  money ^  or  a  promise  to  be  accountable  or 
responsible,  OT  that  «/9.  B.  shall  receive  money,  is  a  good  bill  or 
iiote,«>(l) 

But  a  mere  acknowledgement  of  a  debt,  without  a  promise 
to  pay  is  not  sufficient.(2)  Where  the  instrument  was  in  the 
following  words:  ^  Mr.  L. — ^please  to  let  the  bearer  have  seven 
pounds  and  place  it  to  my  account,  and  you  will  oblige  your 


•  Garter  «.  Whalley,  1  B.  &  Ad.  13.  (90  Eng.  C.  L.  333.)  Ertos  «.  Drammond, 
4  Eep.  89.  Newmaiah  «•  Clay,  14  East,  339.  Heath  «.  Sanaom,  4  B.  dc  Ad,  178. 
(34  Enff.  C.  L.  44.) 

»  Abeil  V.  Sutton,  3  Esp.  118.  Kilgonr  v.  Finlayson,  1  H.  Bl.  155.  Carrick  v. 
Yickery,  Douff.  653,  ante,  356. 

•  Geary  0.  Physic,  5  B.  &  C.  934.    (11  Eng.  C.  L.  913.) 

•  Moms  0.  Lea,  Lord  Ray.  1396.    8  Mod.  369.    Bayley,  5. 

(1)  {HUekeoek  t.  CUMiUr,  7  Verm.  99.) 
^     (9)  (A  note  in  this  form,  **  Due  A,  B.  three  hundred  and  twenty-five  dollan,  payable  on 
dBDWDd,'^  it  a  promiwory  note:  the  acknowledgment  of  indeUedneM  on  it«  fiioe,  implies  a 
promise  to  pay.  JlRwibaU  t.  Brnnting^M^  10  Wend.  675.) 
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humble  servant,  S.  £"  Lord  Tenterden  hekL,  that  it  was 
not  a  bill;  for  it  did  not  purport  to  be  a  demand  made  by  a 
party  having  a  right  to  call  on  the  other  party  to  pay.  The 
fair  meaning  of  it  was,  you  will  oblige  me  by  doing  it.*  These 
words, «'  I.  0.  U.  8/./'  were  held  not  to  be  a  note  or  a  bill,  and 
therefore  admissible  in  evidence  without  a  stamp*^  Where  the 
words  were  ^  borrowed  of  «/.  S.  50/.,  which  I  promise  not  to 
pay;  held,  to  be  a  note,  and  that  the  word  noi  should  be  re- 
jected, for  a  man  shall  not  be  permitted  to  say,  ^  I  am  acheat, 
and  have  defrauded  ''* 

Where  the  instrument  was  in  these  words,,^  I  Ji.  B.^  do  this 
*d6l  *day  bargain  and  agree  with  fV.  E.j  to  give  him  5/.  for  a  cart, 
and  do  hereby  promise  and  agree  to  pay  him,  without  foil,  in 
three  weeks  nrom  the  date  hereof;"  held,  to  be  an  agreement 
and  not  a  promissory  note.*  Where  the  words  were,  «  Mr.  T. 
has  left  in  my  hands  200/.;"  held,  not  a  promissory  note  or  a 
receipt,  and  that  it  was  admissible  in  evidence  without  a  stamp.' 
Where  the  instrument  was  in  these  words  *<  received  and  bor- 
rowed of  V?.  B,  30/.,  which  I  promise  to  pay  with  interest  I 
also  promise  to  pay  the  demands  of  the  sick  club  at  /T.,  in 
part  of  interest,  and  the  remaining  stock  and  interest  to  be 
paid  on  demand  to  the  said  J^.  B.;  witness,  my  hand;"  held, 
not  to  be  a  promissory  note;  it  was  an  agreement  engrafted  on 
a  note.  The  amount  of  the  sick  club  charges  was  uncertain^ 
and  the  time  for  payment  was  not  fixed/ 

The  words  of  an  instrument  are  to  be  tak^n  most  strongly 
against  the  party  using  them.  Therefore,  if  an  instrument  be 
so  ambiguoi^s  in  its  terms  as  to  make  it  doubtful,  whether  it 
be  a  bill  or  note,  the  party  holding  it  has  an  option  to  treat  it 
as  either,  as  against  the  person  who  framed  the  instrument, 
and  if  he  proceed  upon  it  as  a  promissory  note  against  the 
maker,  he  need  not  prove  notice  of  dishonor."?  Where  the 
words  were, "  on  demand,  I  promise  to  pay,"  &c.,  and  the  in- 
strument was  addressed  to  the  defendant,  who  wrote  across 
it,  "  accepted,  J.  <B;"  held,  by  Lord  Lyndhurst,  a  promissory 
note,  as  it  contained  a  promise  to  pay,  and  the  signature  of  the 
defendant  adopted  that  promise.^  Where  the  words  were 
<*  two  months  after  date,  pay  to  the  order  of  J,  J,  70/.  value 
received,  T.  *?.,  at  Messrs.  J.  &  Co;"  held,  that  it  was  pro- 

^  Litae  «•  Slackford,  M.  &  M.  171.  (29  Eng.  C.  L.  980.)  Yet  wher^  the  words 
were  '*  Mr.  JV.  will  oblige  Mr  FT,  by  paying  to  /.  Jl.,  or  order,  90  guineas  on  hie  ac- 
count,*' Lord  Kenyon  held  it  to  be  a  bill.    Ruff  v.  Webb,  1  Esp.  199. 

^  Fisher  v.  Liahe,  1  Eap.  496.    Ghilders  fF.  Boolnois,  1  Dowl.  N.  P.  8  S.  P. 

«  Bayley,  6. 

d  Ellis  V.  Ellis,  Gow.  216. 

•  Tomkina  v.  Ashby,  6  B.  &  C.  541.    (13  Eng.  C.  L«  949.^ 

f  Bolton  V.  Dugdale,  4  B.  &  Ad.  619.    (94  Eng.  C.  L.  195.) 

K  Edia  V.  Bury,  6  B.  &  C.  433.    (13  Ei^.  C.  L.  297.) 

k  Block  V.  Bell,  1  M.  &  Rob.  149.  In  mia  v.  Bury,  Litdedale,  Jh  said  ''  If  it  was 
OBce  a  promissory  note,  G.,  ^the  party  to  whom  it  was  addressed,)  by  putting  his  name 
to  it  could  not  make  it  a  bill  of  exolliange*" 
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perly  declared  upon  as  a  bill  of  exchange^  though  the  word  at 
was  used  instead  of /o.*    So  where  the  word  al  was  fraudu- 
lently written  in  small  letters  to  escape  detection  in  a  similar 
instrument.^    *If  a  person  draw  a  bill  upon  himself,  it  may  be    *362 
declared  upon  as  a  promissory  note/ 

A  note  whereby  a  party  promises  "  to  pay  or  cause  to  be 
paid  1 30/."  is  a  promissory  note,  and  may  be  declared  on  as 
such.* 

**  I  promise  to  pay  to  M.  %S,  >Z).,  or  bearer,  on  demand,  16/. 
at  sight,  by  giving  up  clothes  and  papers,"  &c.  was  sued  on  as 
a  promissory  note;  held,  that  if  the  jury  thought  that  the 
dothes,&c.  had  been  previously  given  up  by  the  payee  to  the 
maker,  it  was  a  good  promissory  note,  as  the  words  in  that 
case  would  only  import  the  value  received.^ 

2- — It  tnuat  btfor  payment  ofmonty^  A  bill  or  note  must 
be  for  the  payment  of  money  in  specie  only,  and  it  must  specify 
the  amount. 

A  written  promise  <^to  deliver  up  horses  and  a  wharf,  and 
io  pay  money  at  a  particular  day,"  is  not  a  note/  nor  is  a 
written  promise  to  pay  300/.  to  B.^  or  order,  ^  in  three  good 
East  India  bonds;"i^  nor  to  pay  ^  in  cash  or  Bank  of  England 
notes;"  because  they  were  not  absolutely  and  at  all  events  for 
payment  of  money  in  specie.i'  Where  a  person  was  indicted 
for  foi^ng  and  uttering  a  promissory  note,  the  note  was  to  pay 
the  bearer,  on  demand^  one  guinea  in  cash,  or  Bank  of  Eng- 
land note:  held,  on  a  case  reserved,  not  a  note  within  the  sta-  . 
iute,  and  the  prisoner  was  pardoned.'(l)  * 

llie  sum  must  be  named;  therefore,  where  the  words  were,  It  must  be 
^  I  promise  to  pay  J.  E.  65/.,  with  lawful  interest  for  the  same,  for  the 
three  months  after  date,  with  all  other  sums  that  may  be  P«y™«»^ 
due  to  him ;^^  held,  that  it  was  not  a  note,  but  an  agreement  ^n  ^de- 
which  required  an  agVeement  stamp  to  be  admissible  in  evi-  finite  sum. 
dence^J    So  where  the  note  was  ^  to  pay  400/*,  first  deducting 
thereout  any  interest  or  money  J.  S.  might  owe  to  the  defend- 

*  Shottleworth  tr.  Stevens,  1  Camp.  407. 

^  Allan  «•  Mawaon,  4  Camp.  116. 

«  Roach  V.  Oatler,  1  M.  &  R.  120.    (17  Eng.  L.  C.  886.) 

'  Lovell  9.  Hill,  6  C.  &  P.  238.    (25  Enff.  C.  L.  376.) 

'  Dixon  V.  Nottall,  6  C.  &  P.  320.     (25  Enff.  C.  L.  418.)    Bolland. 

'  Martin  v.  Chantry,  8  Stra.  1871.  (  B.  N.  P.  878. 

^  Ex  parte  Imeson,  8  Roee,  285.  >  R.  v.  Wilcox,  Bayley,  11. 

i  Smith  V.  Nightingale,  8  Stark.  375.    (3  Eng.  C.  L.  390.) 

(1)  (In  10016  of  the  States  a  note  to  pay  in  Bank  Notes,  has  been  held  a  good  negotiable 
note  on  the  ground,  that  bank  notes,  though  not  strictly  money,  understanding  by  that  term 
the  lawful  eurrency  of  the  country,  that  which  may  be  tendered  and  roust  be  received  in  dis- 
charge of  a  subsisting  debt,  yet  fbr  erery  purpose,  in  the  ordinary  transaction  of  business, 
are  considered  as  money.  See  KeUk  ▼.  Joneg^  9  Johns.  120.  Juimk  v.  Barri$^  19  Johns. 
144.  MorrU  r,  Edwardt^  1  Ohio,  80.  The  principle  of  the  text  has  however  been  adhered 
to  in  Penniylvania.  BtCormiek  v.  TVotler,  10  Serg.  Sl  R.  94.  Oray  ▼.  i!>ofiaAoe,  4  WatU, 
10.  Chancellor  Kent  is  of  opinion  that  the  weight  of  the  argument  is  in  fkvor  of  the  English 
role.    3  Kent  Com.  75.) 
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anty"  held,  that  die  instrament  resting  entirely  in  contingency, 
*363    it  could  not  *be  considered  as  a  promissory  note  to  pay  a  cer- 
tain or  definite  sum  at  all  events,- though,  being  stamped  as  a 
note,  it  might  between  the  original  parties  be  read  as  evidence 
of  a  debt  under  the  account  stated/    A  promise  to  pay  ten 
pound  J  is  a  note;  as  where  a  prisoner  was  charged  with  forge- 
ry for  altering  a  note  from  one  pound  to  ten,  by  substituting 
ten  for  one  before  the  word  pound;  held,  on  a  case  reserved, 
that  he  was  properly  convicted.^    But  a  promise  to  pay  72/. 
on  demand  or  render  the  body  of  ^.  B.  to  the  Fleet  before 
such  a  day,  is  not  a  note;*  nor  is  a  promise  ^  to  pay  ^.  or  B. 
and  C  250/.,"  value  received,  for  it  is  a  conditional  promise.' 
Must  not       Negotiable  notes  and  bills  of  exchange  for  less  than  20^.  are 
be  for  less  absolutely  voidf  and  any  person  issuing  or  negotiating  such 
man  SOi.   notes  is  liable  to  a  penalty  of  20/.;'  and  all  negotiable  notes 
and  bills  issued  in  England,  (except  drafts  or  orders  upon  a 
banker,)  for  20«.  and  less  than  5/.,  must  specify  the  name  and 
place  of  abode  of  the  person  to  whom  or  to  whose  order  they 
^  are  made  payable;  they  must  be  attested  by  one  subscribing 

witness,  and  bear  date  at  or  before  the  time  that  they  are  is* 
sued,  and  be  made  payable  within  twenty-one  days  aner  date, 
otherwise  they  are  void;'  and  any  person  issuing  or  negotia- 
ting such  notes  without  complying  with  the  regulations  pre- 
scribed by  the  act,  is  subject  to  a  penalty  of  20/.^ 

3. — Payment  must  not  depend  on  a  contingency,']  The 
promise  or  order  must  be  to  pay  absolutely;  for  the  payment 
must  not  depend  on  a  contingency  which  may  not  happen,  or 
on  the  sufficiency  of  a  particular  fund  which  may  not  be  pro- 
ductive. 

Therefore,  where  the  defendant  gave  a  note  to  pay  60  guin- 
eas when  he  married  B.\  held  void,  because  it  was  uncertain 
whether  he  would  ever  marry  or  not,  so  time  of  payment 
might  never  come.'  So,  a  promise  to  pay  '<  if  my  brother  does 
*364    not  *pay  by  such  a  time."J    So,  a  promise  to  pay  <<  when  my 
The  order  circimostances  will  admit  without  detriment  to  myself  or  fami- 
ot^wfo^  ly."^    So,  a  promise  to  pay  nine  years  afterdate,  provided  Af. 
™"™^  b,  shall  not  return  to  England,  or  his  death  be  duly  certified 
^ento.      ^  ^^^  mean  time.'    So,  an  order  or  promise  to  pay,  provided 
the  terms  mentioned  in  certain  letters  written  by  the  drawer 
were  complied  with."*    So,  a  promise  to  pay  "  on  sale  or  pro- 
duce inunediately  when  sold  of  the  White  Hart,  St.  Alban's, 

'  Barlow  «.  Broadhurst,  4  Moore,  471.    (16  Eng.  C.  L.  381.) 

^  R.  V.  Post,  Bayley,  11.  «  Snuth  v,  Boehm,  Gib.  93. 

•  Blanckenbagen  o.  Blundell,  3  B.  &  A.  417. 

"  48  6.  Ill,  0.  88,  8.  2.  '  Id.  s.  3. 

«  17  G.  Ill,  c.  30,  8.  I.  h  Id.  8.  d. 

>  Pearson  «.  Garret,  4  Mod.  963,  cited  in  Willes,  397. 

i  Appleby  «.  Biddulpb,  id,  2  Lord  Raym.  1361.* 

k  Ex  parte  Tootle,  4  Yes.  373.  i  Morgan  v.  Jones,  1  C.  &  J.  169. 

■  Kingston  «•  Long,  Bayley,  16, 
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and  the  goods/'  &c.^  So,  an  order  ^  to  pay  a  certain  sum  out 
of  W.  A's  money  as  soon  as  you  shall  have  received  it."^  So, 
an  order  to  pay  at  thirty  days  after  the  arrival  of  the  ship  Pa- 
ragon at  Calcutta,  because  the  ship  may  never  arrive  there.*' 
So,  a  promise  to  pay  when  three  drafts  shall  have  been  paid.' 
So,  a  promise  to  pay  ^  four  years  after  date,  if  I  am  then  liv- 
ing, otherwise  this  bill  to  be  null  and  void,"  is  no  note;  for  ^ 
if  the  maker  should  die  within  four  years  no  payment  should 
be  made.  It  is  not  like  a  note  payable  oh  the  maker's  death, 
which  is  an  event  that  must  happen.®  So,  an  order  <<  to  pay  a 
sum  of  money  in  your  hands,  belonging  to  the  proprietors  of  the 
Devon^ire  Mines,  being  part  of  the  consideration  money  for 
the  purchase  of  the  manor  of  West  Buckland,'  is  not  a  bill  of 
exchange,  because  it  is  only  payable  out  of  a  particular  fund.^ 
So,  an  instrument  in  the  form  of  .a  note,  but  with  a  m^moran- 
dimi  written  upon  it,  stating  that  it  was  taken  <'  for  securing 
the  payment  of  all  such  balances  as  shall  be  due  from  one  of 
the  makers  to  the  payee,  not  exceeding  the  sum  therein  men- 
tioned; but  this  note  to  be  in  force  six  months,  and  no  money  ^ 
liable  to  be  called  for  sooner  in  any  case."  The  note  was 
joint,  and  the  memorandum  was  signed  by  one  of  the  makers; 
held,  not  a  note.  Lord  Eilenborough  said,  that  as  between  the 
original  parties  it  was  an  *agreement.i^  So,  where  a  note  was  *365 
given  with  the  following  memorandum  indorsed  upon  it  before 
it  was  signed,  ^  this  note  is  given  on  condition  that  if  any  dis- 
pute shall  arise  between  Mr.  Hartly  and  Lady  Wray,  respect- 
mg  the  fir,  this  note  to  be  void:  held,  not  a  note,  because  pay- 
ment depended  upon  there  being  no  dispute  between  Mr.  ^ 
Hartly  and  Lady  Wray."''  So,  a  promise  "  to  pay  10/.  out 
of  his  money  that  should  arise  from  his  reversion  of  43/1  when 
sold,  was  held  to  be  no  bill  or  note>  •/?.  having  given  his 
daughter  on  her  marriage,  the  stock  of  a  public-house,  amount- 
ing  in  value  to  1 ,200/.,  she  and  her  husband  signed  the  follow- 
ing instrument,  <<  on  demand  we  promise  to  pay  to  A,  or  his 
Older  1,200/.,  for  value  received  m  stock,  &c.,  this  being  in- 
tended to  stand  against  me,  3/.  (the  daughter)  as  a  set  off  for 
that  sum,  left  me  in  my  father's  will  above  my  sister  Ann's 
share;"  held,  not  a  promissory  note,  as  it  was  not  payable  at 
all  events;  it  was  only  a  memorandum  of  Having  received  a 
certain  sum  as  a  satis&ction  pro  ianto  of  an  intended  legacy  J(  1 ) 

J fi    _      .  — — ■ — 1 ■ — ■ " — ^^-^ 

»  HUl  V.  Halfoid,  2  B.  ft  P.  413. 

^  Dawkes  v.  Deloraine,  Bl.  782.    3  Wils.  207. 

«  Palmer  v.  Pratt,  2  Bing.  185.     (9  Eag.  C.  L.  373.) 

<  Williamson  «.  Bennett,  2  Camp.  418. 

*  Braham  «.  Bubb,  Coram  Abbott,  C.  J.,  Jane,  1836.    Chitt.  155. 

'  Jenney  v.  Herle,  Lord  Raym.  1361.    Stra.  591, 

s  Leeds  «.  Lancashire,  2  Campb.  205. 

k  Hartly  «.  Wilkinson,  4  M.  ft  S.  25.    4  Campb.  127. 

1  Carlos  9.  Fancourt,  5  T.  R.  482. 

^  Clark  «•  Percival,  2  B.  ft  Ad.  660.    (22  Eng.  C.  L.  159.)    Where  the  promise 

(1)  (Aa  order  drawn  by  a  Contractor  on  a  Port-Master  Goaeral  In  the  fbUowinf  words: 
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It  18  no         But  it  is  no  objection  to  the  validity  of  a  noCe  or  bill  of  ex- 
obfectton   change,  that  the  time  of  payment  is  uncertain  or  distant,  pro- 
time  o^     vided  the  event  on  which  it  is  made  payable  must  inevitably 
pajment    happen,  or  be  morally  certain.    As  where  A,  promised  to  pay 
be  nnoer-   50  guineas  ten  days  afler  the  death  qf  his  father,  held,  a  ne- 
tain.         gotiable  instrument,  for  the  event  upon  which  it  was  to  become 
payable,  namely,  the  death  of  the  father,  must  happen  one 
time  or  another,  though,  the  period  was  uncertain/  So,  where  a 
promissory  note  was  given  to  an  infant,  payable  when  he  should 
become  of  age,  namely,  ^'  on  such  a  day  in  such  a  year;''  held 
valid,  forthere  wasno  conditioner  uncertainty.^  So  anote  paya- 
ble, <<  with  interest  twelve  months  after  notice"  is  good,ana  may 
*366    be  proved  under  *a  commission  of  bankruptcy  issued  against 
the  maker  before  notice  had  been  given.^  So,  where  the  order 
was  to  pay  one  month  afler  date  to  A,  B.  or  order,  a  oertaia 
sum  of  money  ^^  as  my  quarterly  half  pay,  to  be  due  from  the 
24th  of  June,  to  the  27th  of  September  next  by  advance;" 
held,  a  valid  bill,  because  it  was  not  payable  out  of  a  particu- 
lar fund,  or  upon  a  contingency;  it  was  made  payable  at  all 
events,  though  the  half  pay  might  never  beoMne  due;  it  w:as 
drawn  on  the  general  credit  of  the  drawer.^    So  a  note  paya- 
ble two  months  after  a  certain  ship  (in  his  Majesty's  service,) 
should  be  paid  off  was  held  good;  the  paying  off  the  ship  be- 
ing a  thing  of  a  public  nature,  it  was  morally  certain  that  it 
would  be  paid  off  one  time  or  another.*    BUls  of  exchange, 
commonly  called  bttlse  nundinales^  were  always  holden  to  be 
good,  because,  though  these  fairs  were  not  always  holden  at  a 
certain  time,  yet  it  was  certain  that  they  would  be  held.^    An 
order  from  the  freighter  of  a  ship  to  pay  money  on  account  of 
freight,  is  good,  because  it  is  an  admission  that  so  much  at 


was  to  pay  SI.<,^bo  ronch  being  to  be  due  from  me  to  C,  D.,  my  landlady,  at  Ladyday 
next,  who  is  indebted  in  that  aum  to  B.  C,"  held  good.  Chitt.  159.  So,  where  the 
promise  was  to  pay  a  sum  **  being  a  portion  of  a  v^ue  aa  under  deposited  ia  security 
for  payment  thereof.*'    HaQSouIi«>r  r.  Hartsink,  7  T.  R.  733. 

•■  Oolehan  v.  Cooke,  Willes,  393.    S  Stra.  1317. 

^  Goaa  V.  Nelson,  1  Burr.  886. 

«  Clayton  v.  Goalingf  5  B.  dc  C.  360.    (II  Eng.  C.  L.  95^.) 

*  M'Cleod  «.  Snee,  Stra.  769.    Lord  Ray.  1481. 

« Andrews  o.  Franklin,  Stra.  34,  cited  in  Willes,  399. 

'  Willes,  399. 

**Sir,  on  the  first  day  of  Jaanary,  1836,  pay  to  my  order  t5,000,  for  Talne  received,  and  eharg« 
the  same  to  my  account,  for  tranaporting  the  U.  S.  Mail,  and  oblige  your  friend,  J.  RV'  was 
hold  not  to  he  a  negotiable  bill  of  exchange,  so  aa  to  entitle  the  bolder  to  pue  in  his  own  naiDC. 
JUende  ▼.  Knox,  9  Wharton,  333.  **  An  indiaponaahle  element  in  the  constitution  of  tbcae 
instruments  is  an  absolute  and  entire  freedom  from  contingency  of  psyment  depending  on  the 
happening  of  an  event  or  the  solvency  of  a  fund.  Bat  in  contemplation  of  law,  is  not  ewrj 
bill  on  government  drawn  on  a  fund,  whether  it  be  so  expressed  or  not?  It  is  a  matter  of  pub- 
lic notoriety  that  government  accepts  for  no  more,  and  is  bound  for  no  more,  whatever  be  the 
form  of  acceptance,  than  it  baa  in  ita  hand*;  and  that  it  treats  s  bill  drawn  on  it  as  no  more 
than  an  assijniment  or  order  of  trnnsfcr.**  **  The  public  offio^  may  doubtless  draw  or  receive 
bills  to  facilitate  the  business  of  their  dcpartmenta;  hot  they  would  transcend  their  power,  did 
they  attempt  to  pledge  the  responsibility  of  the  government  as  a  merchant  or  banker  in  the 
money  market.**    Per  (ri&son,  C. «/«    Jd.) 
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least  is  dae.*  It  has  been  decided,  that  a  ^  note  payable  on 
the  receipt  of  the  payee's  wages  from  his  Majesty's  ship  the 
Suffolk/'  was  good>  But  this  decision  has,  with  good  rea- 
son, been  questioned;  for  though  paying  off  the  ship  was  mo- 
rally certain,  yet  it  was  uncertain  whether  the  maker  would 
receive  the  wages** 

It  is  observable,  that  if  an  instrument  be  made  payable  on  a  When  the 
contingency  which  may  never  happen,  or  out  of  a  particular  acceptor 
fund  which  may  not  be  productive,  it  can  never  be  enforced  ^?    ®  ^** 
either  as  a  bill  of  exchange  or  a  note,  even  though  the  contin-  thonfffathe 
gency  on  which  it  is  made  payable  be  afterwards  reduced  to  instra- 
a  certainty  by  the  happening  of  the  event,  or  by  the  fund  prov-  ment  be   . 
ing  sufficient;  because,  if  it  be  not  a  bill  or  note  when  *drawn,  ^<>J  ^i^* 
no  subsequent  event  can  make  it  so.^    But  though  such  an  in-      ^^'^ 
strument  cannot  b^  made  available  as  a  bill  or  note,  the  payee 
may,  under  such  circumstances,  sue  the  acceptor  for  money 
had  and  received;  as  where  the  bill  was  '^  to  pay  M.  and  K.  ox 
order,  a  certain  sum  out  of  the  producie  of  goods  you  have  of 
mine,  now  lying  at  Gibraltar,  and  as  soon  as  the  same  shall 
come  into  your  hands,  after  discharging  the  present  acceptan- 
ces," and  which  bill  was  accepted  in  these  words,  <<  I  agree  to 
conform  to  this  order,  M.  MJ^  Held,  that  the  payee  was  enti- 
tled to  sue  the  acceptor  for  money  hsid  and  received,  and  that 
the  latter  having  accepted  the  bill,  could  not  show  as  a  defence, 
that  he  was  overdrawn.*    So,  a  bill  payable  out  of  a  particular 
fund,  when  accepted,  operates  as  an  assignment,  and  will  en- 
title the  holder,  at  least  in  bankruptcy,  to  a  claim  on  the  ao- 
ceptor/ 

4. — Payee,']   A  bill  or  note,  unless  made  payable  to  bearer,  A  bill  or 
should  describe  the  party  in  whose  favor  it  is  made,  for  any  ^^^, .  , 
uncertainty  respecting  the  payee  may  prevent  it  being  sued  ^     ji  ^ 
upon  as  a  bill  or  note.     Where  the  promise  in  a  note  was  ^<  to  wLomitis 
pay  P,  2>.,  or  plaintiffs,  or  his  or  their  order;"  held,  not  to  be  made  pay- 
a  note,  because  it  was  not  payable  in  certain  to  P,  i>.,  or  the  able, 
plaintiffs,  but  the  claim  of  either,  or  of  the  indorsee  of  either, 
might  be  defeated  by  payment  to  the  other.'    So,  where  the 
form  was,  ^'  I,  B,  C,  promise  to  pay  E.  F.  the  sum  of  51/.  or 
his  order,  at  six  months,  &c.,  signed  B,  C,  or  else  H,  J9.;" 
held,  not  a  note  by  H.  B.y  for  it  was  an  absolute  undertaking 
on  the  part  of  B.  C.  to  pay,  and  it  was  conditional  only  on  the 
part  of  H.  B.  in  the  event  of  B,  C  not  paying.^  Where  a  bill 

*  Pierson  v.  Denlop,  Cowp..671.  Bot  an  order  from  the  owner  of  the  ship  to  the 
frdfffater»  to  pay  money  on  account  of  freight,  is  not  a  bill,  because  the  quantom  due 
on  the  freight  may  be  open  to  litigation.    Banbury  v.  Ligaett,  8  Stra.  ISll. 

^  Brann  v.  Underwood,  1  Wila.  969.  «  Bayley,  94. 

'  Kingston  v.  LfOng,  Bayley,  16.  Colchan  «.  Cooke,  Willee,  399.  See  a  very  Jud>- 
cioiM  and  learned  note  on  this  point,  in  S.  N.  P.  384. 

•  Maber  r.  Maaaias,  9  Bl.  1079. 

'  Chitty,  795.    ExparU  Kirk,  1  Atk.  108. 

(  Blanckenhagen  v.  Blundell,  9  B.  &  A.  417. 

k  Ferris  v.  Bond,  4  B.  «(  A.  679,    (6  Eng.  C.  L.  563.) 
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\ra8  drawn  on  the'defendant,  payable  to  one  Henry  Davis,  and 
it  got  into  the  hands  of  another  Henry  Davis,  who  indorsed  it 
*36S  to  the  plaintiff;  held,  that  the  indprsement  *wa8  a  fo^ery,  and 
could  convey  no  title  to  the  plaintiff,  for  if  any  stranger  had  in- 
dorsed it  in  the  same  name,  it  would  have  conveyed  no  title, 
and  it  could  make  no  difference  whether  such  stranger  bore 
the  name  of  the  payee  or  not*  If  there  be  a  father  and  son 
of  the  same  name,  it  will  be  intended  to  be  payable  to  the  fa- 
ther until  the  contrary  appear.^  Where  a  bill  was  addressed 
to  a  particular  house,  but  not  to  any  particular  person,  and  it 
was  a(5cepted  by  the  defendant;  held,  that  be  could  not  object 
that  it  was  not  a  bilL^  A  bill  directed  to  w?.,  or  in  his  absence 
to  B.J  being  accepted  by  •^i.y  may  be  declared  on  without  noti- 
cing A* 

Where  a  forged  bill  was  made  payable  to or  order; 

held,  not  8uffi<;ient;  for,  to  constitute  an  order  for  the  payment 
of  money,  there  must  be  a  payee,  and  here  there  was  none,  the 
forger  was  therefore  acquitted.*  But  if  it  can  be  inferred  from 
the  tenor  of  the  instrument  who  the  intended  payee  is,  it  will 
be  sufficient,  though  his  nam^  be  not  mentioned  as  such.  As 
where  the  form  of  the  note  was,  **  Received  of  •**.  A  100/., 
which  I  promise  to  pay  on  demand:''  held,  that  it  sufficiently 
designated*^.  B.  as  the  payee.^  When  a  blank  is  left  for  the 
name  of  the  payee,  a  bond  fide  holder  may  insert  his  own 
name  as  payee,  and  declare  on  the  instrument  as  if  the  name 
h^d  been  originally  inserted.^^  But  until  the  blank  is  filled  np 
it  is  no  note  or  bill.^  A  giving  the  payee  a  wrong  desdription 
is  immaterial  if  there  be  no  doubt  as  to  the  person.' 

If  a  note  be  made  payable  to  wf.  or  bearer,  it  is  payable  to 
the  bearer,  and  the  property  in  it  passes  by  delivery;  as  where 
*369    a  draft  upon  a  banker  was  made  payable  to  ship  *ForiunejOt 
bearer;  held,  to  be  a  negotiable  instrument,  on  which  the  bear- 
er might  recover^ 
Need  not       A  bill  or  note  need  not  be  made  payable  to  order  or  to 
be  made    bearer,  but  if  it  be  not  made  to  either,  it  must  show  who 
pavable  to  jg  ^  jj^  ^^  payee,  and  though  it  is  not  negotiable,  still  it 
^'tobear^  is  a  valid  security  as  between  the  original  parties,  and  the 
er.'^  property  in  it  will  pas»  to  the  personal  representatives  of  the 


•  Mead  «.  Yonngr,  4  T.  R.  98,  ddaenUenU  Lord  Kenyon. 

■»  Sweating  v.  Fowler,  1  Stark.  106.     (3  Eog.  C.  L.  316.) 

«  Graj  V.  Milnor,  8  Taunt.  739.    (4  Eng.  C.  L.  864.) 

^13  Mod.  447.    By  lea,  49. 

«  R.  V.  Richarda,  1  Raaa.  &  Ry.  193.    R.  «.  Randall,  id.  195. 

'  Green  e.  Daviea,  4  B.  &  O.  335.  (10  Eng.  C.  L.  319.)  Chadwiek  v.  Alien, 
Stra.  706,  S.  P. 

«  Cmtchley  «.  Clarence,  3  M.  &  S.  90.  Crotchley  «.  Mann,  5  Taant  539.  (1  Eng. 
C.  L.  179.)    Attwood  fF.  Griffin,  1  R.  &  M.  36.    (1 1  Eng.  C.  L.  851.) 

^  Baylev,  37.    R.  o.  Randall,  9upra. 

i  R.  V.  Box,  6  Taunt  335.    R.  &  R.  300.     (1  Eng.  C.  L.  401.) 

j  Grant «.  Vaughan,  3  Burr.  1516.  If  a  note  be  made  payable  to  Jt,  or  order,  h  is 
negotiable  by  indoraement.    Bayley,  37. 
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payee.*  And  if  the  payee  indorses  it,  he  thereby  renders  him- 
self liable  at  the  suit  of  the  indorsee.^  A  promissory  note 
payable  to  M.  M.  without  the  words  "  order  or  bearer/'  with- 
out any  indication  of  the  time  of  payment,  has  been  held  not 
to  be  a  note  payable  to  bearer  on  demand,  and  therefore  not 
to  require  a  stamp  as  such.®  Declaration  on  a  bill  of  ex- 
change, drawn  by  N.  on  the  defendant,  requiring  the  defend- 
ant to  pay  "to  his  order,?'  the  sum  therein  mentioned,  accepted 
by  the  defendant  and  indorsed  by  N.  to  the  plaintiff;  held,  that 
the  court  could  see  that  the  word  "his,"  referred  to  the 
drawer,  and  that  there  was  no  fatal  ambiguity.^ 

If  a  bill  be  made  payable  to  a  fictitious  person,  and  indorsed  Fictitioiis 
in  the  name  of  the  fictitious  payee,  it  is  in  effect  a  bill  payable  parties, 
to  bearer,  and  a  bond  fide  holder,  ignorant  of  that  fact,  may 
recover  on  it,  against  all  prior  parties  who  were  privy  to  the 
fictitious  transaction.^     But  if  the  holder,  being   cognisant 
that  the  payee  was  a  fictitious  person,  discounted  the  bill  for 
*the  drawer,  he  cannot  afterwards  recover  on  it  against  the    *970 
acceptor.' 

If  the  drawer  and  the  payee  be  fictitious  persons,  the  ac- 
ceptor is  liable  to  a  bond  fidt  holder,  even  though  he  was 
ignorant  of  the  transaction  being  fictitious;  for  he  ought  to  ^ 
know  the  handwriting  of  the  drawer,  and  therefore  is  pre- 
cluded from  disputing  it;  and  though  he  might  dispute  the 
indorsement,  where  the  drawer  is  a  real  person,  yet  the  fair 
construction  of  his  undertaking  is,  that  he  will  pay  for  the 
signature  of  the  same  person  that  signed  for  the  drawer.  As 
where  a  bill  was  drawn  in  the  name  of  a  fictitious  person,  pay- 
able to  the  order  of  the  drawer;  held,  that  the -acceptor  was 
liable  on  it  to  a  bond  fide  indorsee,  and  that  the  plaintiff  might 
adduce  evidence  to  show  that  the  signature  of  the  supposed 
drawer  to  the  bill,  and  to  the  first  indorsement,  were  in  the/ 
same  hand-writing.s 

5. — The  drawer^]  The  name  of  the  drawer  or  maker  of  a  The  draw- 
bill  or  note  should  be  inserted  in  the  body  of  it,  or  subscribed  e^s  mme 

*  Smith  V.  Kendall,  6  T.  R.  123.  R.  v.  Box,  6  Taunt.  3*25.  (1  En^.  C.  L.  401.) 
Bayley.  34. 

^  Hill  V.  Lewis,  Salk.  133. 

*  Cheetam  v.  Butler,  d  Ner.  He  M.  463.    (28  Eng.  C.  L.  371.) 

'  ^7®'  ^'  '^b^l^^llt  9  C.  M.  &  R.  699.    1  Gale,  348. 

*  Tola  point  was  strongrly  contested  some  years  ago  in  several  actions  broogfat  on 
bills  negotiated  with  fictitious  names,  to  the  amount  of  one  million  sterling  a-year,  by 
the  houses  of  Li?esy  &  Co.  and  Gibson  &  Co.;  the  particulars  of  which  will  be  found 
in  the  following  cases:— Gibson  v.  Hunter,  9  H.  Bl.  178-988.  Minet  v.  Gibson,  3  T. 
R.  481.  Totlocfc  p.  Harris,  3  T.  R.  174.  Vera  v.  Lewis,  3  T.  R.  189.  BxparUXhft 
Royal  Burghs  of  Scotland,  19  Yes.  311.  Bennett  v.  Farnell,  1  Campb.  130.  Ex 
parte  Clarke,  3  Bro.  C.  C.  938.  Stone  v.  Freeland,  cited  1  H.  Bl.  316.  It  seems 
that  fraudulently  indoraing  a  fictitious  name  on  a  bill,  to  give  it  currency,  is  forgery. 
See  the  preceding  cases,'  and  Chitty  on  Bills,  180. 

'  Hunter  v.  Jeffeiy,  Peake,  Add.  146. 

i  Cooper  V.  Meyer,  10  B.  &  C.  468.    (91  Eng.  C.  L.  116.) 
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should  ap-  at  the  bottom.  If  the  drawer  writes  it,  his  subscription  to  it  is 
P^v*  unnecessary;  it  is  sufficient  if  his  name  appear  in  any  part. 
**  I,  B.  C.y  promise  to  pay/'  is  as  good  as  "  I  promise  to  pay," 
subscribed  B.  C.^  The  maker's  name  must  be  written  by 
himself,  or  by  some  person  authorised  by  hioL  Where  a  de- 
claration alleged  that  the  defendant  made  the  note,  and  it  was 
demurred  to  on  the  groimd  that  it  did  not  state  that  he  signed 
it;  but  by  the  court,  <<  if  he  did  nqt  either  write  or  sign  it,  he 
did  not  make  it,  for  making  implies  signing,  -and  making  is 
alleged."^  The  signature  of  a  clerk  who  signs  notes  for  the 
Bank  of  England,  may  be  impressed  by  machinery.^ 

If  a  person  sign  his  name  to  a  paper  having  a  bill  stamp,  and 
deliver  it  in  blank  to  be  filled  up,  he  will  be  liable  as  drawer 
*371    *for  any  sum  afterwards  inserted,  to  which  the  stamp  is  appli- 
Sobsciib-  cable/    Negotiable  bills  or  notes  under  5/.,  aiid  the  indorse-^ 
ing  wit-     ment  thereof  must  be  attested  by  a  subscribing  wimess.*    And 
"*•••         whenever  any  bill  or  note  is  so  attested,  the  subscribing  wit- 
ness must  be  called  at  the  trial,  or  his  absence  must  be  duly  ac- 
counted for. 


place. 


Paymeat  6. — Place  qf  pay  ment. "]  If  the  drawer  wishes  to  have  the 
at  a  parti-  bill  payable  in  any  particular  place,  be  may  insert  that  place, 
»u^  either  in  the  body  of  the  bill  or  as  a  memorandum;  if  it  be  in- 
corporated in  the  bill  he  cannot  be  charged,  unless  the  bill  be 
presented  at  such  place/  But  to  render  the  acceptor  liable  it 
IS  not  necessary,  though  it  is  suffipieut  to  present  the  bill  at  the 
place  directed  by  the  drawer,  unless  the  words  *^  only  and  not 
otherwise  or  elsewhere,"  be  appended  to.  it 

For  the  1  and  2  Greo.  IV,  c  78,  enacts,  ^  that  if  any  person 
shall  accept  a  bill  payable  at  the  house  of  a  banker,  or  other 
place,  without  further  expression  in  his  acceptance,  such  ac- 
ceptance shall  be  taken  to  be  to  all  intents  and  purposes  a 
general  acceptance;  but  if  the  acceptor  shall  in  his  acceptance 
express  that  he  accepts  the  bill  payable  at  a  banker's  or  other 
place  only  J  and  not  otherwise  or  elsewhere^  it  shall  be  a  quali- 
Jied  acceptance^  and  he  shall  not  be  liable  to  pay  it,  except  in 
default  of  payment  after  it  shall  have  been  duly  demanded  at 
such  banker's  house  or  other  place." 

This  provision  is  confined  to  acceptances  and  does  not  apply 
to  promissory  notes.  Therefore,  if  any  place  of  payment  be 
mentioned  in  the  body  of  the  note,  it  is  part  of  the  contract, 
and  a  presentment  in  sudi  place  is  necessary,  in  order  to  charge 

*  Taylor  v.  Dobbins,  Stnu  399.  A  man  who  eanDot  write  may  aign  a  bill  by  his 
mark,  Highmore  v.  Primroao,  5  M.  &  S.  65. 

^  Elliott.  V.  Cowper,  Stia.  609.  Loid  Raym.  1376.  Smith  «•  Jarria,  id,  1484. 
Erakin  «.  Muiray,  id.  154S. 

« 1  G.  IV,  c.  93,  a.  3. 

'  Collia  «.  Emett,  1  H.  Bl.  313.  Ruaaell  o.  Laagstaffe,  Doug.  496.  Snaith  «.  Min- 
gay,  1  M.  &  S.  87.    Pot/,  384. 

»  17  6.  Ill,  c.  30,  ante,  363. 

'  Gibba  «.  Mather,  8  Biog.  914.    (31  Eng.  C.  L.  977.)    2  C.  It  J.  954,iNMf. 
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any  party  to  it*  But  if  the  place  of  payment  be  stated  in  a 
memorandum  only,  presentment  to  such  place  is  unnecessary, 
as  it  is  no  part  of  the  contract^  Yet  where  the  place  of  pay- 
ment vraa  printed  at  the  bottom,  Lord  Ellenborough  held,  that  ^372 
a  special  presentment  at  that  place  was  necessaiy.'  If  the 
drawer  of  a  bill  Inakes  it  payable  at  his  own^house,it  is  primd 
facie  evidence  of  it  being  an  accommodation  bill.^  This  sub- 
ject will  be  found  more  fully  considered  undeir  the  head  ^^  Ac- 
cepfances"  and  "  Presentment  for  Payment" 

Notes  payable  to  bearer  on  demand,  if  for  less  than  dO/. 
must  be  made  payable  at  the  bank  or  place  where  issued,  but 
they  may  be  made  payable  at  other  places  also.* 

7. — Value  received,']  It  jvas  for  some  time  a  matter  of  con-  a  bill  or 
trorersy ,  whether  it  was  not  necessary  that  a  bill  or  note  should  note  need 
import  to  be  for  value  received;  it  is  now,  however,  settled,  not  con- 
that  it  need  not'  Mr.  Chitty  in  his  treatise  on  bills^  states,  that  ^^^® 
to  entitle  the  holder  of  an  inland  bill  or  note  for  the  payment  m  value  re- 
ef 20/.  or  upwards,  to  recover  interest  and  damages  against  ceived.*' 
the  drawer  and  indorser  in  default  of  acceptance  or  payment, 
it  should  contain  the  words  <^  value  received."    But  this  doc- 
trine is  questioned  by  a  very  acute  writer  on  the  same  subject^ 
It  seems,  however^  that  debt  will  not  lie  on  a  bill  or  note,  un- 
less the  consideration  be  expressed.^     Where  a  declaration 
in  debt  on  a  promissory  note  wa's  demurred  to  on  the  ground 
of  the, omission  of  the  words  <<  value  received"  in  the  note, 
the  court  refused  to  set  aside  the  demurrer  as  ^  frivolous.''^ 
The  expression  <<  value  received,"  is  capable  of  two  interpreta- 
tions, but  the  more  natural  one  is,  that  the  party  who  draws  the 
bill  would  inform  the  drawee  of  a  fact  ^hich  he  does  not  know 
than  one  of  which  he  must  be  well  aware,  i.  e.  that  he  dmws 
on  him  in  favor  of  t)ie  payee,  because  he  has  received  value 
of  the  payee.'' 

*But  the  words  ^  value  received"  in  a  bill  made  payable  to    *d73 
the  order  of  the  drawer,  imply  value  received  by  the  acceptor.' 

*  Roche  V,  Campbell,  3  Campb.  247.  Hodge  «.  Fillis,  id,  463.  Sanderson  «.  Bowes, 
14  East,  500. 

b  WUliams  «.  Warinf,  10  B.  ft  C.  9.  (81  Eng.  C.  L.  11.)  Ezoa  «.  Russell,  4 
M.  A;  S.  505. 

«  Treeothick  v.  Edwin,  1  Stark.  468,  (3  Eng.  C.  L.  470.)  But.  this  seems  to  have 
been  ovemiled  by  the  preceding  case.    Mr.  Chitty  pnts  a  qumrt  to  iU    Chitty,*  175. 

<  Sharp  V.  Bailey,  9  B.  &  C.  44.    (17  Eng.  C.  1.  389.) 

•  7  Geo.  IV,  c.  6,  s.  10. 

'Bayley,40.  White  v.  Ledwich,  i&.  4  Doug.  847.  (84  Eng.  C.  L.  335.)  Grant 
r.  I>e  Costa,  3  M.  &  S.  351. 


«  P.  183.  »»  Byles,  47. 

u  H 
u    (16  Eng.  4 
J  Creewell  v.  Crisp,  3  Dowl.  P.  C.  635. 


Bishop  V,  Yonng,  3  B.  &  P.  78.    Priddy  v.  Henbrey,  1  B.  &  C.  674.    (8  Eng. 
C.  L.  179.)    3  D.  &  R.  165.    (16  Eng.  C.  L.  160.) 


k  Per  Lord  Ellenborough,  in  Grant  v,  De  Costa,  3  M.  &  S.  35L 
I  Highmoie  v.  Primrose,  5  M.  &  S.  65. 
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The  expressioD  ''value  received/'  in  a  note,  imports  value  re* 

,  oeived  by  the  payee.^ 
Plftoe  to        The  direction  to  place  a  bill  to  account  is  unnecessary.^   The 
aoconnu    words  ^'as  per  advice/'  are  sometimes  used  in  a  biU;  wbea 

they  are,  tlie  drawee  is  not  justified  in  paying  before  he  has 

received  advice.* 

The  date  8. — Date,"]  It  is  usual  to  insert  the  date,  but  it  is  not  essen- 
is  not  es-  tial  to  the  validity  of  a  bill  or  note,  unless  it  be  for  between  20*. 
sentul.  j^^  ^^  j^jjj  made  in  Elngland.^  Notes  payable  to  bearer  on 
demand,  shall  not  have  printed  dates  under  a  penalty  of  50/.^ 
A  bill  or  note  vaprtmdjacie  made  on  the  day  it  bears  date;  at 
least,  as  between  the  original  parties  to  it.^  It  is  no  objection, 
to  a  bill  or  note  that  it  is  dated  on  a  Sunday.*  A  bill  or  note 
may  be  post  dated  ;^(1)  but  if  done  to  evade  the  higher  scale 
of  stamp  duties,  by  postponing  the  time  of  payment  for  more 
than  two  months,  or  sixty  days  from  the  time  it  is  issued,  it 
will  subject  the  party  to  a  penalty  of  100/.' 

Effect  of  a     9. — Memorandum.']    A  memorandum  made  on  a  bill  or 
inamoran-  note,  before  the  instrument  \b  completed,  is  sometimes  construed 
dQm  on  a  ^3  p^^^^  ^f  ^^  contract,  so  as  to  control  its  oneration.(2) 
bdl  ornote     j^^  ^^^„  ^  memor^dum  was  indorsed  on  a  note  before  it 
was  signed  in  these  words:  <<  This  note  is  given  on  condition 
that  if  any  dispute  shall  arise  between  Mr.  H.  and  Lady  W., 
respecting  the  fir,  this  note  to  be  void:''  held,  to  control  the 
operation  of  the  note,  and  as  the  payment  was  thereby  rendered 
contingent,  the  note  was  voidw^    But  where  there  was  a  me- 
morandum at  the  bottom  of  the  note,  making  it  payable  ^  at 
Messrs.  Brown  and  Co.,  bankers,  London;"  held,  that  it  was 
*374    no  *part  of  the  note,  and  that  it  was  a  misdescription  to  state  it 
in  the  declaration  as  part  of  the  legal  effect  of  the  note.^    So 
where  the  memorandum  merely  intimated  a  desire  that  if  the 
defendant  wished  for  more  time  he  should  have  it  without  suit 
at  law,  until  three  years  after  the  payee's  death*    This  was 
indorsed,  on  the  note,  and  Lord  Ellenborough  said,  that  even 
if  incorporated,  they  were  words  of  mere  indulgence  and  favor.^ 

*  Clayton  «.  Gosling,  5  B.  &  C.  360.     (11  Eng.  C.  L.  259.)  * 
^  Laing  «.  Barclay,  1  B.  &  C.  398.    (8  Eng.  C.  L.  108.) 

«  Chitty,  185.  '  17  Geo.  Ill,  c.  30,  anU^  363. 

•  56  Geo.  Ill,  c.  184,  8.  18. 

^  Taylor  «.  Kinloch,  1  Stark.  175.    See  WiUiams  o.  Janett,  jmmI,  386. 
s  Begiiie  v.  Levr,  1  C.  &  J.  180.     1  Tyr.  130,  anU^  16. 
k  Pasamore  v.  North,  13  East,  517.  <  55  Geo.  Ill,  e.  184,  s.  13. 

i  Hartley  v.  Wilkinson,  4  Camp.  137,  anU^  366. 
k  Ezon  V.  Rnasell.  4  M.  &  S.  505. 

1  Stone  «.  Metcalf;  4  Camp.  317.    1  Stark.  53.    (3  Eng.  C.  L.  393.)    See  Wise 
V.  Charlelon,  3  Har.  &  W.  49.    6  N.  He  M.  364,  pod. 

<1)  {Uokawk  Bank  v.  Bfdenek,  10  Wend.  304.    13  Wend.  133.    Brtwfer  t.  BFCurdtU, 
8  Wend.  478.    Oaugh  ▼.  Stoote,  13  Wend.  549.) 
(3)  (IfeyiMMd  ▼.  JPemn,  10  Pick.  33&) 
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So  where  the  memorandum  in  the  margin  was  ^  accepted  on 
myselfy  payable  every  where;"  held,  that  they  constituted  no 
part  of  the  original  instrument;  they  were  merely  an  acknow- 
ledgment of  the  dight  of  the  note,  and  though  they  were  con- 
tempoxaneocis  with  the  note,  their  effect  was  in  point  of  law 
subsequent/  If  the  memorandum  be  written  after  the  instru- 
ment is  completed,  it  forms  no  part  of  the  instrument,  even 
though  it  be  on  the  same  paper,  and  it  cannot  be  admitted  in 
evidence  without  an  agreement  stamp.^ 

A  memorandum,  though  on  a  separate  piece  of  paper,  if  Effect  of  a 
made  contemporaneous  with  the  bill  or  note,  is  admissible  be-  d»tiiict 
tween  the  original  parties  and  their  representatives;  as  where  j^^JT** 
there  was  an  agreement  to  renew  written  on  a  separate  piece  i^ting  to  a 
of  paper,  it  was  held  to  qualify  the  liability.^    But  parol  evi-  billornoto 
dence  of  an  agreement  that  the  note. was  not  to  be  put  in  suit 
until  a  given  event  happened,  is  not  admissible,  for  the  effect 
of  it  would  be  to  contradict  by  parol  the  note  itself.<'(l) 

Where  an  agreement  was  entered  into  in  writing  between 
Ji.  and  B ,  that  Jl.  should  do  certain  acts,  and  that  B,  should 
give  a  promissory  note,  payable  on  demand,  by  way  of  security 
for  the  payment  of  a  certain  sum  in  a  certain  event.  The  note 
having  been  given,  a  memorandum  was  indorsed  on  it  after  it 
had  been  signed,  stating  that  the  note  was  given  upon  the  con- 
dition mentioned  in  the  agreement;  held,  that  this  indorsement 
was  to  be  ^considered  as  merely  marking  the  note  for  the  pur- .  *375 
pose  of  satisfaction,  and  not  as  incorporating  the  agreement  so 
as  to  render  the  note  an  agreement  or  a  conditioned  promise.** 

10. — The  usual  forma,']  The  following  are  the  usual  forms 
of  a  foreign  and  inland  bill  of  exchange  and  promissory  note, 
as  given  in  Chitty  on  bills: — 

VOBU  OF  A  FORSXGK  BILL. 

London,  Ist  Janaarj,  1837. 

Exchange  for  10,000  livres  toumoises. 

fSiamp.) 

At  two  usances  \pr  at  —  after  sight,  or  after  date, 
or  at  sight,  at  Versailles,]  pay  this  my  first  bill  of  exchange, 

*  Splitgerber  v.  Kohn,  1  Stark.  186.    (3  Enff.  C.  L.  333.) 
^  rer  Lord  Ellenboroogh,  in  Stone  «.  MetcaK  mnpnu 

*  Bowerbank  v.  Montetro,  4  Tannt.  844. 

'  MoMley  ••  Hanfofd,  10  B.  &  O.  739,  ^31  Eng.  C.  L.  156,)  poti.  Erery  bill  or 
note  imports  two  things,  yalue  receiTed  and  an  ensagement  to  |my  the  amonnt  on  eer* 
tain  specified  terms.  Evidence  is  admissible  to  deny  the  receipt  of  value,  bat  not  to 
itmrj  the  engagement.    Per  Parke,  J.,  t^ 

«  Brill  V.  Cock,  1  Mees.  &  W.  333.    1  Gale,  441.  nom.  Brill  e.  Crick. 

(1)  (Nor  that  tbo  note  was  to  be  given  op  on  the  happening  of  a  certoin  event.  Sfrimg  ▼« 
Ij9^Hi^  11  Pick.  430.  An  indonement  cannot  be  ibown  br  parole  evidence  to  have  been  in* 
t0i»ded  as  a  guarantee.    AUer  v.  VtDvmld^  8  GreenlMi^  313.) 
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(second  and  third  of  the  same  tenor  and  date  not  paid,)  to 
Messrs. or  order,  (or  bearer,)  ten  thousand  livres  tour- 
noises,  value  received  of  them,  and  place  the  same  to  aooonnt 
as  per  advice  from 

Jam£s  Oatlaitd. 

To  Messrs. -,  in  Paris, 

payable  at  Versailles. 

Au  besoin  chez  Messrs. reiaur  sans  profit. 

Re-exchange,  interest  and  expenses,  not  to  exceed 

(Wittiess)  James  Atkinson. 

FORM  or  AN  INLA  ND  BILL. 

London,  Ist  Jaanary,  1837. 

£100. 
(Stamp.)        Two  pcionths  after  date,  [or  at  sight,  or  on  de- 
mand,] pay  Mr. j  or  order,  one  hundred  pounds  for 

value  received. 

Samttbl  Skinner. 

To  Mr. ,  Merchant,  > 

Bristol,  payable  at .  3 

*376  *FORM  OF  A  FROMISSORT  NOTE. 

London,  1st  January,  1837. 

jeioo. 

(Stamp.)        Two  months  after  date,  I  promise  to  pay  Mr. 

-^ or  order,  one  hundred  pounds  for  value  received. 

Henry  Jones. 

form  of  a  bill  under  five  pounds. 

[Here  insert  the  place,  day  of  the  month  and  year,  when  and 
where  made.] 

Two  months  after  date,  pay  to  ^.  J?.,  of j  or  his  order, 

the  sum  of ^  value  received  by 

G.H. 

To  E.F.,  of y\ 

Witness,  X.  S.     ,         J 


SSCIV;] 
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376 


SECTION  IV. 
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1.  Tbe  Stamp  acts.^ 

3.  Stamp  on  a  ibreiffa  bill     •  383 

3.  What  aball  be  deemed  a 
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foreign  bill  .  .  .  384 
4,  Construction  of  the  act  .  385 
6.  Effect  of  want  of  stamp    .  387 


1. — The  Stamp  ads,]  The  paper,  TeUum,  or  parchment  on 
which  a  bill  or  note  is  written  must,  with  a  few  exceptions 
which  shall  be  noticed  hereafter,  be  duly  stamped,  be/are  the 
bill  or  note  is  written^  otherwise  it  will  not  be  available,  either 
in  a  court  of  law  or  equity.*  The  scale  of  duties  is  at  present 
fixed  by  the  55  Geo.  Ill,  c.  184,  as  follows: 

Inland  bill  of  exchange,  draft,  or  order  to  the  bearer,  or  to 

order,  either  on  demand  or  otherwise,  not  exceding   two 

'^months  after  date,  or  sixty  days  after  sight,  of  any  sum  of   *377 

money —  £  s.    d. 

Amountingto  40tf .,  and  not  exceeding  5/;  5^.   0    1    0 

Exceeding  5/.  5^.,  not  exceeding  20/.  ..016 

Exceeding  20/.,  not  exceeding  30/.       '.020 

Exceeding  30/.,  not  exceeding  50/.       ..026 

Exceeding  50/.,  not  exceeding  100/.     ..036 

Exceeding  100/.,  not  exceeding  200/.       .046 

Exceeding  200/.,  hot  exceeding  300/.        .050 

Exceeding  300/.,  not  exceeding  500/.        .060 

Exceeding  500/.,  not  exceeding  1 ,000/.     .086 

Ebcceeding  1,000/.,  not  exceeding  2,000/.       0  12    6 

Exceeding  2,000/.,  not  exceeding  3,000/.       0  15    0 

Exceeding  3,000/. 15    0 

Inland  bill  of  exchange,  draft,  or  order  for  the  payment  to 
the  bearer,  or  to  order,  at  any  time  exceeding  two  months  after 
date,  or  sixty  ^ys  aftier  sight,  of  any  sum  of  money — 
Amounting  to  40^.,  and  not  exceeding  5/»  5ip.  0    16 
Exceeding  5/.  5«.,  not  exceeding  20/.  ..020 
Exceeding  20/.,  not  exceeding  SQL       ..026 
Exceeding  30/.,  not  exceeding  50/.      ..036 
Exceeding  50/.,  not  exceeding  100/.     ..046 
Exceeding  100/.,  not  exceeding  200/.        .050 
Exceeding  200/.,  not  exceeding  300/.        .060 
Exceeding  300/.,  not  exceeding  500/.        .086 
Exceeding  500/.,  not  exceeding  1,000/.     .    0  12    6 
Exceeding  1,000/.,  not  exceeding  2,000/.       0  15    0 
Exceeding  2,000/.,  not  exceeding  3,000/.       15    0 
Exceeding  3,000/. 1  10    0 
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•  31  Geo.  m,  c.  85,  8. 19. 
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Inland  bill,  draft,  or  order  for  tbe  payment  of  any  sum  of 
money,  though  not  made  payable  to  the  bearer,  or  to  order,  if 
the  same  shall  be  delivered  to  the  payee,  or  some  person  on 
his  or  her  behalf — ^the  same  duty  as  on  a  bill  of  exchange  for 
the  like  sum,  payable  to  bearer  or  order. 

Inland  bill,  draft,  or  order  for  the  payment  of  any  sum  of 
money,  weekly,  monthly,  or  at  any  other  stated  periods,  if 
made  payable  to  the  bearer,  or  to  order,  or  if  delivered  to  the 
payee,  or  some  person  on  his  or  her  behalf,  where  the  total 
*378  amount  of  *the  money  thereby  made  payable  shall  be.  specified 
therein,  or  can  be  ascertained  therefrom — ^the  same  duty  as  on 
a  bill  payable  to  bearer  or  order  on  demand,  for  a  sum  equal 
to  such  total  amount 

And,  where  the  total  amount  of  the  money  thereby  made 
payable  shall  be  indefinite — ^the  same  duty  as  on  a  bill  on  de- 
mand, for  the  sum  therein  expressed  only. 

And  the  following  instruments  shall  be  deemed  and  taken  to 
be  inland  bills,  drafts,  or  orders,  for  the  payment  of  money, 
within  the  intent  and  meaning  of  this  schedule;  viz: — 

All  drafts  or  orders  for  the  payment  of  any  sum  of  money, 
by  a  bill  or  promissory  note,  or  for  the  delivery  of  any  such 
bill  or  note,  m  payment  or  satisfaction  of  any  sum  of  money, 
'  where  such  drafts  or  orders  shall  require  the  payment  or  deli- 
very to  be  made  to  the  bearer,  or  to  order,  or  shall  be  deliv- 
ered to  the  payee,  or  some  person  on  his  or  her  behalf. 

All  receipts  given  by  any  banker  or  bankers,  or  other  person 
or  persons,  for  money  received,  which  shall  entitle,  or  be  in- 
tended to  entitle,  the  person  or  persons  paying  the  money,  or 
the  bearer  of  such  receipts,  to  receive  the  like  sum  from  any 
third  person  or  persons. 

And  all  bills,  drafts,  oi  orders,  for  the  payment  of  any  sum 
of  money  out  of  any  particular  fund,  which  may  or  may  not 
be  available,  or  upon  any  condition  or  contingency  which  may 
or  may  not  be  be  performed  or  happen,  if  the  same  shall  be 
made  payable  to  the  bearer,  or  to  order,  or  if  the  same  shall  be 
delivered  to  the  payee,  or  some  person  on  his  or  her  behalf. 

Foreign  bills  of  exchange,  (or  bill  of  exchange  drawn  in  but 
payable  out  of  Great  Britain,)  ifdrawnsingly,andnot  in  aset — 
the  same  duty  as  on  an  inland  bill  of  the  same  amount  and  tenor. 
Foreign  bills  of  exchange,  drawn  in  sets,  according 

to  the  custom  of  merchants,  for  everv  bill  of  each 

set,  where  the  sum  made  payable  thereby  shall  not  £   s,  a. 

exceed  100/. 0     16 

And  where  it  shall  exceed  100/.,  and  not  exceed  200/.  0  3  0 
Where  it  shall  exceed  200/.,  and  not  exceed  500/.  .040 
Where  it  shall  exceed  500/.,  and  not  exceed  1,000/.  0  5  0 
Where  it  shall  exceed  1,000/.,  and  not  exceed  2,000/.  0  7  6 
»379  *Where  it  shall  exceed  2000/.,  and  not  exceed  3000/.  0  10  0 
Where  it  shall  exceed  3000/. 0150 

Exemptions  from  the  preceding  and  all  other  stamp  du- 
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ties,]  All  bills  of  exchange,  or  bank-post  bills,  issued  by  the 
governor  and  company  of  the  Bank  of  England. 

All  bills,  orders,  remittance-bills,  and  remittance  certificates.  Bills 
drawn  by  commissioned  officers,  masters,  and  surgeons  in  the  drawn  by 
navy,  or  by  any  commissioner  or  commissioners  of  the  navy,  certM  n«- 
imder  the  authority  of  the  act  passed  in  the  thirty-fifth  year  of  ^  ^  ^^ 
his  majesty's  reign  for  the  more  expeditious  payment  of  the 
virages  and  pay  of  certain  officers  belonging  to  the  navy. 

All  bills  drawn  pursuant  to  any  former  act  or  acts  of  parlia- 
ment, by  the  commissioners  of  the  navy,  or  by  the  commis- 
sioners tor  victualling  the  navy,  or  by  the  conunissioners  for 
managing  the  transport  service,  and  for  taking  care  of  sick 
and  wounded  seamen,  upon,  and  payable  by,  the  treasurer  of 
the  navy. 

All  drafts  or  orders  for  the  payment  of  any  sum  of  money  to  CheckB  on 
the  bearer  on  demand^  and  drawn  upon  any  banker  or  bankers  bankers. 
or  any  person  or  persons  acting  as  a  banker,  who  shall  reside, 
or  transact  the  business  of  a  banker,  within  ten  miles^  of  the 
place  where  such  drafts  or  orders  shall  be  issued,  provided  such 
place  shall  be  specified  in  such  drafts  or  orders,  and  provided 
the  same  shall  bear  date  on  or  before  the  day  on  which  the 
same  shall  be  issued,  and  provided  the  same  do  not  direct  the 
payment  to  be  made  by  bills  or  promissory  notes. 

All  bills  for  the  pay  and  allowances  ot  his  majesty's  land  Arnij 
forces,  or  for  other  expendityres  liable  to  be  charged  in  the  l>ill«' 
public  regimental  or  district  accounts,  which  shall  be  drawn 
according  to  the  forms  now  prescribed,  or  hereafter  to  be  pre- 
scribed, by  his  majesty's  orders,  by  the  paymasters  of  regiments 
or  corps,  or  by  the  chief  paymaster,  or  deputy  pain^aster,  and 
accountant  of  the  army  depot,  or  by  the  paymasters  of  recruit- 
ing districts,  or  by  the  paymasters  of  detachments,  or  by  the 
♦officer  or  officers  authorised  to  perform  the  duties  of  the  pay-  *380 
mastership  during  a  vacancy,  or  the  absence,  suspension,  or  in- 
capacity, of  any  such  paymaster,  as  aforesaid;  save  and  except 
such  bills  as  shall  be  drawn  in  favor  of  contractors,  or  others^ 
who  furnish  bread  or  forage  to  his  majesty's  troops,  and  who, 
by  their  contracts  or  agreements,  shall  be  liable  to  pay  the 
stamp  duties  on  the  bills  given  in  payment  for  the  articles  sup- 
plied by  them. 

Promissory  note,  for  the  payment,  to  the  bearer  on  demand 
of  any  sum  of  money — 

Not  exceeding  \l.  Is 0    0    5 

Exceeding  1/.  1^.,  not  exceeding  2/.  2.9.  .  0  0  10 
Exceeding  2/.  29.,  not  exceeding  5/.  5s,  .  0  I  S 
Exceeding  5/.  5s,j  not  exceeding  10/.  ..019 
Exceeding  10/,  not  e^eeding  20/.  ...  0  2  0 
Exceeding  20/.,  not  exceeding  30/. ...    0    3    0 


*  Extended  to  15  miles  by  9  Geo.  IV,  c.  49,  s.  15.  To  bring  «  cbeck  within  Uie 
exemption,  it  must  be  drawn  on  a  hanker^  CasUeman  v.  Ray,  3  B.  &  P.  383,  and 
speciiy  the  place  where  drawn,  Waters  v.  Brogden,  1  Y.  &  J.  457. 
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Exceeding  30/.,  not  exceeding  50/.  •    •    ,    0    5    0 
Exceeding  50/.,  not  exceeding  100/.    ..086 
Which  said  notes  may  be  le-issued,  after  payment  tbeieof, 
as  often  as  shall  be  thought  fit. 

Promissory  note  for  the  payment,  in  any  other  maoner  than 
to  the  bearer  on  demand,  but  not  exceeding  two  m<mtha  after 
date^  or  sixty  days  after  sight,  of  any  sum  of  money — 
Amounting  to  40^.,  and  not  exceeding  5/.  5«.  0    1    0 
Exceeding  5/.  5«.,  not  exceeding  20^  ..016 
Exceeding  20/.,  not  exceeding  30/.  ...    0    2    0 
Exceeding  30/,,  not  exceeding  50/.  ...    0    2    6 
Exceeding  50/.,  not  exceeding  lOOiL    ..036 
These  notes  are  not  to  be  re-issued  after  being  once  paid. 
Promissory  note  for  the  payment,  either  to  the  bearer  on  de- 
mand, or  in  any  other  manner  than  to  the  bearer  on  demand, 
but  not  exceeding  two  months  after  date,  or  sixty  days  after 
sight,  of  any  sum  of  money — 

Exceeding  100/.,  not  exceeding  200/.  .  • 
Exceeding  200/.,  not  exceeding  300/.  .  . 
Exceeding  300/.,  not  exceeding  500/.  •  . 
Exceeding  500/,  not  exceeding  1000/. 
Exceeding  1000/.,  not  exceeding  2000/1  . 
*381  ^Exceeding  2000/L,  not  exceeding  3000/.  • 

Exceeding  3000/L 

These  notes  are  not  to  be  re-issued  after  being  onoe  paid. 
Promissory  note  for  the  payment,  to  the  bearer  or  otherwise 
at  any  time  exceeding  two  months  after  date,  or  sixty  days 
after  sight,  of  any  sum  of  money — 

Amounting  to  40«.,  and  not  exceedii^  51.  5s.  0  I  6 
Exceeding  5/.  5s.,  not  exceeding  20/.  ..020 
Exceeding  20/.  not  exceeding  30/.  ...  0  2  6 
Exceeding  30/.,  not  exceeding  50/.  ...  0  3  6 
Exceeding  50/,,  not  exceeding  100/.  ..046 
Exceeding  100/.,  not  exceeding  200/.  ..050 
Exceeding  200/.,  not  exceeding  300/.  ..060 
Exceeding  300/.,  not  exceeding  500iL  ..086 
Exceeding  500/.,  not  exoeedmg  1000/.  •  0  12  6 
Exceeding  1000/1,  not  exceeding  2000/L  •  0  15  0 
Exceeding  2000/.,  not  exceeding  3000/1    .15    0 

Exceeding  3000/. 1  10    0 

These  notes  are  not  to  be  re-issued  after  being  once  paid. 
Promissory  note  for  the  payment  of  any  sum  of  money  by 
instalments,  or  for  the  payment  of  several  sums  of  money  at 
different  days  or  times,  so  that  the  whole  of  the  money  to  be 
paid  shall  be  definite  and  certain — the  same  dutv  as  on  a  pro- 
missory note  payable  in  less  than  two  months  alter  date,  for  a 
sum  equal  to  the  whole  amount  of^he  money  to  be  paid. 

And  the  following  instniments  shall  be  deemed  and  taken 
to  be  promissory  notes,  within  the  intent  of  this  schedule; 
vi«: — 
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All  notes  promising  the  payment  of  any  sum  or  sums  of 
money  out  of  any  particular  fund,  which  may  or  may  not  be 
available;  or  upon  any  condition  or  contingency,  which  may 
or  may  not  be  performed  or  happen;  if  the  same  shall  be  made* 
payable  to  the  bearer  or  to  order,  and  if  the  same  shall  be  defi- 
nite and  certain,  and  not  amount  in  the  whole  to  20/. 

And  all  receipts  for  money  deposited  in  any  bank,  or  in  the 
hands  of  any  banker  or  bankers,  which  shall  contain  any 
agreement  or  memorandum,  importing  that  interest  shall  be 
paid  for  the  money  so  deposited. 

Exemptions  Jrom  the  duties  on  promissory  notesJ]  All 
notes,  promising  the  payment  of  any  sum  or  sums  of  money, 
out  of  any  particular  fund  which  may  or  may  not  be  available ; 
or  *upon  any  condition  or  contingency,  which  may  or  may  not  *382 
be  performed  or  happen;  where  the  same  shall  not  be  made  . 
payable  to  the  bearer  or  to  order,  and  also  where  the  same 
shall  be  made  payable  to  the  bearer  or  to  order,  if  the  same 
shall  amount  to  20/.,  or  be  indefinite. 

And  all  other  instruments,  bearing  in  any  degree  the  form  or 
style  of  promissory  notes,  but  which  in  law  shall  be  deemed 
special  agreements  except  those  hereby  expressly  directed  to 
be  deemed  promissory  notes. 

But  such  of  the  notes  and  instruments  here  exempted  firom 
the  duty  on  promissory  notes  shall  nevertheless  be  liable  to 
the  duty  which  may  attach  thereon,  as  agreements  or  other- 
wise. 

A  bill  or  note  stamped  with  a  stamp  of  a  wrong  denomina-  Stamp  of 
tion  may,  if  the  same  be  of  equal  or  superior  value  to  the  »  wnmj^ 
stamp  required,  be  stamped  with  the  proper  stamp,  by  the  ^^^^n**^*" 
commissioners  on  payment  of  the  proper  duty,  and  40^.  if  the 
bill  be  not  due,  or  10/.  if  due.*    Every  instrument  bearing  a 
stamp  of  greater  value  than  the  stamp  required  by  law  is  valid 
if  the  stamp  be  of  the  proper  denomination.^ 

Every  instrument  impressed  with  a  stamp  of  an  improper 
denomination  but  of  equal  or  greater  value  than  the  proper 
stamp,  is  valid,  unless  such  stamp  shall  have  been  specially  ap- 
propriated to  some  other  instrument,  by  having  its  name  on 
the  face.* 

Penalties,']  If  any  person  shall  make  or  issue  any  check  or  Penalty 
draft  on  a  banker  payable  to  bearer  on  demand,  and  not  duly  «» «"|-^ 
stamped,  and  not  Ifalling  in  every  respect  within  the  exception,  JJJJJJ; 
the  drawer  shall  forfeit  100/.,  the  banker  knowingly  paying  it  ments* 
100/.,  and  any  person  knowingly  taking  it  20/.     And  the 
banker  shall  not  be  allowed  it  in  account  against  any  person 
by  whom  or  for  whom  it  is  drawn.^ 


»  37  Geo.  Ill,  c.  136,  s.  5,  **  This  is  a  clear  ledslatiye  declaiation,  that  it  is  not 
sufficient  that  a  certain  sum  of  money  be  paid  on  the  instmments  which  are  the  sub- 
ject of  taxation,  but  the  stamp  used  must  be  of  the  nroper  denomination***  Per  Sir 
James  Mansfield,  C,  J.,  in  Chamberlain  v.  Porter,  1  N.  R.  33. 

»  43  Geo.  Ill,  c.  137,  s.  6.  •  55  Geo.  m,  c.  184,  s.  10. 

<  55  Geo.  Ill,  0. 184,  s.  13. 
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Where  the  holder  of  a  check,  which  he  knew  to  be  pwi 
daiedy  and  who  also  knew  that  the  drawer  was  insolvent  ob- 
*383  tained  ^payment  from  the  banker,  who  had  no  funds  of  the 
drawer's  in  his  hands  at  the  time;  held,  that  the  banker 
might  recover  the  sum  paid  from  the  person  so  presenting  the 
check.* 

Any  person  making,  issuing,  accepting,  or  paying  any  bill  of 
exchange  or  promissory  note,  liable  to  any  of  the  daties  im- 
posed by  the  above  act,  without  the  same  being  duly  stamped, 
is  liable  to  a  penalty  of  50/.^ 

Issuing  re-issuable  notes  without  a  license  subjects  the  party 
to  the  penalty  of  100/.* 

S. — Stamp  on  a  foreign  billJ]  Bills  or  notes  made  in  any 
part  of  the  dominions  of  the  crown  of  England^  <;annot  be 
made  available  in  any  court  in  this  country,  unless  stamped 
according  to  the  law  of  the  place  where  they  were  made.'  But 
bills  or  notes  drawn  or  made  in  a  foreign  independent  state, 
(except  notes  payable  to  bearer  on  demand,)  do  not  require 
any  stamp  in  order  to  their  validity  in  this  country,  for  no 
country  ever  takes  notice  of  the  revenue  laws  of  another  coun- 
try. There  is  no  reciprocity  between  nations  in  this  respect. 
"It  would/'  said  Abbott,  C.  J.,  **be  productive  of  prodigious 
inconvenience  if,  in  every  case  in  which  an  instrument  was  ex- 
ecuted in  a  foreign  country,  we  were  to  receive  in  evidence 
what  the  law  of  that  country  was,  in  order  to  ascertain  whe- 
ther the  instrument  was  or  was  not  valid.* 

A  note  payable  to  bearer  on  demand  made  out  of  Great 
Britain  (except  where  made  and  payable  in  Ireland  only)  can- 
not be  negotiated,  taken  or  offered  in  payment,  or  paid  in  this 
country,  imless  it  be  stamped  in  like  manner  as  notes  of  the 
same  tenor  and  value  made  in  Great  Britain,  under  a  penalty 
of  20/.^ 

*  384  *  3. —  What  shall  he  deemed  a  foreign  bill.']  "Where  partners 
Bill  siffn-  residing  in  Ireland,  signed  and  indorsed  a  copper-plate  impres- 
fld  in  Ire-  gion  of  a  bill  of  exchange  having  an  Irish 'stamp  on  it,  leaving 
**""•         blanks  for  the  date,  sum,  time  when  payable,  and  the  name  of 

the  drawee,  and  transmitted  it  to  a  member  of  their  firm,  who 
carried  on  business  in  England,  to  be  used  by  bim,  and  he 
filled  it  up  and  used  it  accordingly;  held,  that  it  did  not  require 
an  English  stamp,  for  it  was  bond  fide  signed  in  Ireland;  it 
therefore  was  to  be  considered  as  made  there.K    So  where  a 

'  Martin  v.  Morgan,  Gow.  133.    (5  Eng.  C.  L.  484.)    3  Moore,  635.    See  Allen 
9,  Keeret,  1  East,  435,    Whitwell  «.  Bennett,  3  B.  &;  P.  359. 
^  55  Geo.  Ill,  c.  184,  a.  11.  •  Id.  a.  97. 

'  Alrea  «•  Hodgaon,  7  T.  R.  341.    Clegg  v.  Levy,  3  Campb.  166. 

*  Jamea  v.  Catherwood,  3  D.  &  R.  190.  (16  Ene.  C.  L.  165.)  Holman  «.  John- 
aon,  Cowp.  341.  Boucher  «.  Lawrence,  Caa.  temp.  Hard,  198.  Clugaa  a.  Penalana, 
4  T.  R.  466.    Pellecat «.  Angell,  3  C.  M.  &  R.  311,  anU,  17. 

'  55  Geo.  m,  0. 184,  a.  39.  k  Snaith  v.  Mingay,  1  M.  &  S.  87. 
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bill,  of  which  a  person  residing  at  Antwerp  was  intended  to  be  Signed  by- 
drawer,  was  sketched  out  and  accepted  in  this  country,  and  *®  ^™^" 
then  transmitted  to  Antwerp  to  be  signed  by  the  drawer;  held,  ^erp.    *" 
to  be  a  foreign  bill,  which  did  not  require  an  English  stamp; 
for  it  was  to  be  considered  as  made  where  it  was  drawn,  and 
that  was  at  Antwerp,  where  the  drawer  signed  it.»    So  where  Dmwn  m 
a  bill  was  drawn  in  Jamaica  on  a  stamp  of  that  island  only,  Jan»M»« 
and  a  blank  was  left  for  the  payee^s  name;  held,  that  an  En- 
glish stamp  was  not  necessary  to  enable  a  bond  fide  holder, 
who  inserted  his  own  name  as  payee,  to  sue  upon  it  in  England.^ 

Where  in  an  action  on  a  bill  of  exchange,  purporting  to  be 
drawn  by  A,  abroad,  on  B.  resident  in  England,  a  witness 
proved  that  he  saw  the  drawer  with  the  bill  in  his  possession 
abroad,  the  day  after  the  date  of  it;  held,  sufficient  evidence  of 
its  being  a  foreign  bill,  without  showing  that  it  was  abroad  in 
an  unaccepted  state.® 

If  in  an  action  on  a  bill  purporting  to  be  made  abroad,  and 
not  having  an  English  stamp,  the  defence  be,  that  it  was  made 
in  England,  there  ought  to  be  clear  and  distinct  evidence  of 
that  fact;  for  drawing  in  England  with  a  foreign  date  to  evade 
the  stamp  duty  is  a  very  serious  offence.  In  an  action  on  a  bill 
of  exchange,  dated  Paris,  1st  March,  in  support  of  a  defence 
that  it  was  drawn  in  London,  evidence  was  given  to  show  that 
the  drawer  was  in  London  on  the  3d  of  March;  held,  not  suffi- 
cient, for  it  might  possibly  have  been  drawn  in  Paris  on  the 
1st  of  March,  and  even  if  it  was  proved  not  to  have  been 
drawn  on  that  day,  it  did  not  folldw  that  it  was  not  drawn 
there  at  some  other  time,  or  that  it  was  drawn  in  England.^ 
But  if  the  fact  of  it  being  made  in  England  be  distinctly  proved, 
it  will  prevent  even  a  bond  fide  holder  from  recovering  on  \\f 
and  evidence  *is  admissible  to  show  that  such  a  bill  was  in  *385 
fact  drawn  in  England.'  A  bill  of  exchange  drawn  in  England 
upon  a  person  abroad,  but  accepted  by  him,  payable  in  Eng- 
land, is  an  inland  bill,  and  requires  a  stamp  as  such.«^ 

4. — Conslniction  qftht  Stamp  Act."]  The  stamp  duty  is 
to  be  imposed  on  the  principal  sum  mentioned  in  the  note,  and 
not  on  a  sum  compounded  of  principal  and  interest.^  A  bill 
payable  at  sight  is  not  to  be  considered  as  a  bill  payable  on 
demandy  so  as  to  be  exempt  from  duty  under  the  stamp  act, 
23  Geo.  Ill,  c.  49,  s.  4,  in  favor  of  bills  payable  on  demand, 

>  Boehm  v.  Campbell,  Gow.  56.  (5  Eng.  C.  L,  460.)  8  Taunt  679.  (4  Eng.  C. 
L.  345.) 

^  Crutchley  v.  Mann,  5  Taunt.  529.     (1  Eng.  C.  L.  179.) 

«  Dempilliero  v.  Holden,  2  Gale,  394. 

'  Abraham  V.  Dubois,  4  Camp.  269.  Bire  v.  Monrean,  2  C.  &  P.  376.  (12  Eng.  C. 
L.  180.) 

*  Ex  parte  Manners,  1  Rose,  68.  '  Jordaine  v,  Lashbrooke,  7  T.  R.  301. 

t  Amner  v.  Clarke,  2  C.  M.  &  R.  468.    1  Gale,  191. 

^  Pruessing  v.  Ing,  4  B.  &  A  204.  (6  Eng.  C.  L.  402.)  Wills  «.  Nott,  4  Tjr. 
726. 
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three  dB^s  of  grace  being  allowed/     A  note  payable  two 
months  after  sightj  requires  the  same  stamp  as  a  bOl  exceed- 
ing sixty  days  after  sight,  if  those  two  months,  exchisire  of  the 
What  in-   days  of  grace,  exceed  sixty  days  after  sights    A  note  payable 
stiument    to  the  payee  or  order  on  demand,  is  within  the  description  in 
theiiMaod  ^®  Second  class  of  notes  mentioned  in  the  schedule  of  a  note 
class  in     payable  in  another  manner  than  to  bearer  on  demand,  and 
the  sche-   &lso  not  exceeding  two  months  after  date,  ox  sixty  days  after 
dule.         sight.   It  being  objected  that  it  might  or  might  not  be  payable 
two  months  after  date,  the  court  answered,  that  it  could  not  be 
said  when  it  was  given,  that  it  would  exceed  two  months,  &&; 
and  the  higher  rate  of  duty  was  conl&ned  to  those  notes  tDkich 
necessarily  exceeded  two  months.    The  rate  of  duty  was  to 
be  fixed  at  the  time  of  giving  the  note,  and  the  subject  could 
not  be  charged  beyond  what  would  then  be  the  correct  rate. 
The  payee  might  demand  the  money  as  soon  as  the  note  was 
given.*    So  where  a  joint  note  was  made  payable  to  J.  G.  or 
order y  on  demand;  held,  to  be  within  this  class.^ 
*386        *A  note  payable  to  bearer  on  demand  is  within  the  first 
Firat class  class,  (see  schedule.)    It  has  been  held,  that  a  note  payable  to 
fFi  or  bearer,  without  the  words  on  demand^  was  in  law  pay- 
able on  demand  J  and,  therefore,  within  the  first  class.®    But  a 
note  payable  to  Ji,  B.  generally,  is  not  one  payable  to  t>earer 
on  demand,  and,  therefore,  not  within  ihe  firsts  but  within  the 
second  class.^ 
Dats.  The  word  <*  date"  in  the  schedule,  part  1,»  was  intended  to 

denote  the  period  of  payment  expre^ed  on  the  face  of  the  bill 
itself,  not  the  time  when  the  bill  actually  issued.  Therefore, 
where  a  bill  was  post  dated,  so  as  in  fact  not  to  be  payable 
until  upwards  of  two  months  after  it  was  issued,  though  it  pur- 
ported to  be  payable  in  two  months,  and  bore  the  inferior 
stamp  corresponding  with  the  purport  of  the  bill;  held,  that  a 
bond  fide  holder  might  ^recover  on  it  against  the  drawer, 
though  the  party  so  post  dating  it  was  liable  to  a  penalty  of 
100/.  ^  If  a  bill  bears  no  date,"  said  Lord  Denman,  <^  we  must 
ascertain,  by  evidence,  the  day  when  it  issued;  but  where  there 
is  a  date,  that  must  be  considered  as  the  time  to  which  the 
schedule  refers."''    A  note  for  200/.,  with  lawful  interest  le- 

*  Anson  v.  Thomas,  Baylev,  98. 

'  ^  Sturdy  v.  Henderson,  4  B.  &  A.  593.  (6  Eng.  C.  L.  530.) 
«  Moyser  «.  Whittaker,  9  B.  &  C.  409.  (17  Enff.  C.  L.  408.) 
'  Annitage  v.  Berry,  5  Bing.  501.  (15  Eng.  C.  L.  518.)  It  was  decided  in  Keates 
V.  Whieldon,  8  B.  &  C.  7,  (15  Eng.  C.  L.  144,)  that  a  note  payable  on  demand  to  /. 
/f.,  (omitting  or  order  or  bearer,)  was  not  within  the  second  class;  bat  the  validity  of 
that  decision  was  questioned  in  Moyer  v.  Whittaker;  there  is  a  quere  to  it  in  Bayley, 
99;  and  it  has  been  expressly  overruled  in  Cheetham  v.  Butler,  tn^ra,  386. 

•  Whitloek  «,  Underwood,  3  B.  &  C.  157.    (9  Eng.  C.  L.  51.) 

f  Cheethftm  «.  Butler,  5  B.  &  Ad.  837.  (37  Eng.  C.  L.  306.)  3  Nev.  &  M.  453. 
Dizon  V,  Chambers,  I  Gale,  14.    1  C.  M.  &  R,  845. 

K  AnU^  377. 

k  Williams  v.  Jarrett,  5  B.  &  Ad.  33.  (37  Eng.  C.  L.  36.)  3  N.  &  M.  49.  Up- 
stone  0.  Maichant,  3  B.  &  C.  10.   (9  Eng.  C.  L.  7.)    Peacock  v.  Murrell,  3  Stark. 
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senred  from  a  day  prior  to  the  date,  requires  a  stamp  applica- 
ble to  a  note  for  200/.  only.^ 

The  31  Geo.  Ill,  c.  25,  s.  19,  prohibits  the  commissioners  Effect  of 
from  stamping  any  bUl  or  note  after  it  has  been  made;  siibse-  P<»^  . 
quent  enactments  authorised  the  commissioners  to  stamp  such  8**"^P"*?- 
instruments  after  they  haye  been  made  under  certain  circum- 
stances which  have  been  already  noticed.^  If,  however,  the 
commissioners  stamp  bills  which  by  law  they  are  not  author- 
ised to  stamp,  the  circumstance  of  those  officers  having  trans- 
gressed their  duty  will  not  prevent  a  subsequent  indorsee  from 
recovering  on  it,  provided  there  be  nothing  on  the  face  of  it  to 
show  that  it  was  not  duly  stamped  at  the  time  that  it  was  is- 
sued.* Instruments  payable  on  a  contingency,  or  out  of  a  par- 
ticular *fund,  which  may  not  be  productive,  and  which,  there-  ♦387 
fore,  cannot  be  deemed  bills  or  notes,^  must  nevertheless  have 
the  stamps  appropriated  to  bills  or  notes,  in  order  to  be  availa- 
ble in  a  court  of  justice.*  As  where  •^.  directed  -B.,  by  letter, 
to  pay  C.  1,500/.  out  of  the  proceeds  of  certain  unsold  goods 
of  «^.  in  JS.'s  hands,  and  B.  in  letters  to  C.  agreed  to  do  so, 
which  letter  had  an  agreement  stamp;  held,  that  it  was  not  an 
agreement,  and  that  .^.'s  letter  should  have  a  bill  stamp,  as 
ordering  money  to  be  paid  out  of  a  particular  fundS  But 
where  A.  ordered  B.  to  pay  to  C  "  the  proceeds  of  a  shipment 
of  goods  value  about  2,000/.,  cons^edby  me  to  you,''  and  C 
consented  in  writing;  held,  that  neither  of  these  letters  required 
a  bill  stamp,  for  the  order  was  not  for  a  specific  amount.* 

5. — Effect  of  want  of  a  stamp.}  The  31  6.  Ill,  c.  25,  s.  19,  AbUl  or 
enacts,  that  "  no  bill  or  note  liable  to  the  stamp  duties  shall  be  note  not 
pleaded  or  given  in  evidence  in  any  court,  or  admitted  in  any  gZjjp^ 
court  to  be  good,  useful,  or  available  in  law  or  equity,  unless  cwmotbe 
duly  stamped."    Therefore  where  the  defendant  had  indorsed  receiyed 
a  bill  to  the  plaintiff,  on  an  insufficient  stamp,  for  goods  sold,  in  evi- 
and  the  plaintiff  had  neglected  to  present  it  for  payment;  and  ^®nce. 
the  defendant  proved  that  it  would  have  been  paid  by  the  ac- 
ceptor, if  it  had  been  presented;  held;  that  th^  plaintiff's  laches 
did  not  discharge  the  defendant,  as  the  defect  in  the  stamp  pre- 
cluded the  defendant  from  having  the  bill  considered  as  pay- 
ment^   The  rule  respecting  the  inadmissibility  in  evidence  of 
a  note  or  bill  not  duly  stamped,  is  so  strictly  observed,  that  even 

558.     (3  Eng.  C.  L.  474.)    Johnson  v.  Qannett,  S  €hh^,  Rep.  122.    (18  Eng.  C. 
L.  272.)    And  see  Doe  v.  Lewis,  10  B.  &  C.  673.    (21  Eng.  C.  L.  146.) 

•  WillB.  V.  Nott,  4  Tyr.  726. 
^  jSnie,  382. 

«  Wright  V.  Riley,  Peake,  173.    Green  v,  Davies,  4  B.  &  C.  235.    (10  Eng.  C. 
L.  319.) 

*  See  ante^  363.  •  See  aohedule,  part  I,  mile,  378. 

'  Faiihank  v.  Bell,  1  B.  &  A.  36.    Butts  v.  Swann,  2  B.  &  B.  78.    (6  Eng.  C.  L. 
28.)    See  Wise  v.  Charlton,  ante,  374. 
ff  Jones  V.  Simpson,  2  B.  &  C.  318.    (9  Eng.  C.  L.  99.) 
k  Wilson  V.  Vysar,  4  TViant  288. 
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the  jury  is  not  allowed  to  look  at  soch  an  instrament,  with  a 

view  to  enable  them  to  form  an  opinion  respecting  the  claim 

of  the  party  suing  on  it    As  where  it  was  agreed  between  the 

drawer  and  acceptor  of  a  bill,  that  the  former  should  take  a 

second  acceptance  at  six  months  in  lieu  of  payment,  and  the 

second  bill  was  drawn  on  the  back  of  the  first,  the  latter  having 

been  cancelled;  held,  in  an  action  on  the  first,  that  the  jury 

could  not  look  at  the  second,  to  judge  whether  the  first  had 

*388    been  cancelled  with  *the  consent  of  the  drawer,  because  it  was 

not  stamped;*  and  in  a  subsequent  case,  where  the  question 

was,  whether  the  jury  could  look  at  the  indorsement  of  a  bill 

to  ascertain  whether  the  plaintiff  was  the  indorsee.  Lord  Ten- 

terden,  in  delivering  the  judgment  of  the  court,  said,  that  an 

unstamped  bill,  or  one  improperly  stamped,  cannot  be  read  to 

the  jury  as  evidence  of  the  contract,  or  any  part  of  it,  in  respect 

of  which  the  plaintiff  sues.    Such  an  instrument  may  be  looked 

at  by  the  court,  for  the  purpose  of  seeing  whether  it  requires  a 

stamp,  or  is  properly  stamped;  that  being  part  of  the  duty  of 

judges,  with  which  the  jury  have  nothing  to  do,  and  of  which 

they  are  supposed  to  take  no  cognizance.^ 

Want  of  a      Where  an  unstamped  check  was  read  in  evidence,  without 

proper       objection,  and  it  afterwards  appeared  to  have  been  post  dated; 

?^P        held,  that  the  evidence  should  be  struck  out  of  the  judge's 

be  pleaded  ^^^^  ^^  defect  not  visible;  and  that  there  was  no  occasion  to 

plead  the  want  of  stamp.* 
A  bill  not  But  though  a  note  not  duly  stamped  cannot  be  looked  at  by 
^'^y  the  jury  as  evidence  of  the  contract  in  respect  of  which  the 
iMT  ?e  P'^i^^^iff  sues,  it  may  be  looked  at  by  them  for  a  collateral  ob- 
looked  at  j^^-  As  where  in  an  action  for  money  lent,  it  was  proved  on 
for  a  col-  behalf  of  the  plaintiff,  that  he  advanced  ten  pounds  to  the  de- 
lateral  ob-  fendant,  who  gave  him  a  note  on  unstamped  paper;  and  the 
i^^  defence  was  that  the  defendant  was  drunk  at  the  time,  and 

imposed  upon  by  the  plaintiff,  and  the  handwriting  to  the  note 
was  vouched  as  a  proof  of  that  fact;  Lord  Ellenborough  per- 
mitted the  jury  to  look  at  the  note  as  a  contemporary  writing, 
to  enable  them  to  judge  whether  the  defendant  was  imposed 
upon;  and  the  note  having  the  appearance  of  having  been 
written  by  a  drunken  man,  the  defendant  had  a  verdict.^ 

•  l^weeting  «.  Halae,  9  B.  &  C.  365.  (17  Eng.  C.  L,  394.)  See  Reed  e.  Deeie,  7 
B.  &  C.  261.    (U  Eng.  C.  L.  41.) 

^  Jardine  v.  Payne,  1  B.  &  Ad.  663.  (SO  Eng.  C.  L.  463.)  Lord  Tenterden  ob- 
senred,  that  this  decision  in  effect  overmled  the  case  of  Bishop  v.  Chambre,  1  Danson 
&  Lloyd,  83,  which  the  court  thoajgrht  could  not  be  supported. 

<  Field  V.  Woods,  9  N.  &  P.  117.  M'Dowall  «.  Lystir,  S  M.  &-W.  6S-56.  See 
ofi^  130. 

d  Gregory  v,  Fraser,  3  Camp.  454.  It  is  no  defence  to  a  charge  of  forcing  a  bill 
of  exchange,  that  the  bill  was  on  unstamped  paper,  for  what  was  forgery  before  the 
stamp  acts  were  introduced  is  forgery  stilt    R.  «.  Haleswood,  Bayley,  80. 


SSC.  y.]  ALTSEATIOVS  IN  STAMPS.  S88 


SECTION  V. 

ALTERATION. 

Ant  material  alteration  made  in  a  bill  or  note,  such  as  in  At  corn- 
date,  place  of  payment,  sum,  time  when  payable,  or  in  the  state-  ^^^  1*^» 
ment  *of  the  consideration  after  it  has  been  completed,  without  i  ™^^™ 
the  consent  of  the  parties  thereto,  will,  independently  of  the  ^3,1^  in  a 
stamp  laws,  make  it  void,  for  it  ceases  to  be  the  same  instru-  bill  or 
ment(l)    As  where  after  the  acceptance  of  a  bill,  the  word  note, with- 
«date"  was  inserted  in  place  of  "sight;"  held,   that  the^'^***^®    - 
acceptor  was  thereby  discharged  from  all  liability  to  the  indor-  ^e^^-^ 
see,  and  that  the  latter  could  not  recover  even  on  the  com-  ties,  will 
mon  counts;  for  the  acceptor  was  liable  only  by  virtue  of  the  vitiate  it. 
instrument,  which  being  vitiated,  his  liabiUty  was  at  an  end.*    *389 
So  where  the  date  of  a  bill  was  altered  from  the  26th  of  March 
to  the  20th,  after  it  had  been  accepted,  without  the  knowledge 
of  the  defendant,  the  acceptor,  and  by  some  persons  unknown 
to  the  jury,  and  after  such  alteration  it  was  indorsed  for  a  valu- 
table  consideration  to  the  plaintiff;  held,  that  the  alteration, 
though  by  a  stranger,  vacated  the  bill.^    So  where  an  altera- 
tion was  made  in  the  name  of  the  banking-house,  where  the 
bill  was  payable.*    So  where  the  drawer  added  the  words 
"  payable  at  Mr.  B.'s  Chis well-street:"  held,  that  it  discharged 
the  acceptor;**  for  if  a  bill  so  altered  was  indorsed  to  a  person 
ignorant  of  the  alteration,  his  right  to  sue  the  indorser,  would, 
as  the  bill  appeared,  be  complete  on  default  made  at  the  bank- 
er's, where  the  bill  was  payable,  whereas  in  truth,  the  accept- 
or, not  having  in  reality  undertaken  to  pay  there^  would  have 
committed  no  default  by  such  non-payment.*    So  an  altera- 
tion in  the  statement  of  the  consideration  will  avoid  the  instru- 
ment, as  where  a  note  expressed  to  be  for  value  received,  and 
after  it  was  delivered  to  the  payee,  the  following  words  were 
added,  "for  the  good  will  of  a  lease  and  trade;"  held  to  be 
material,  and  to  vitiate  the  note,  because  it  afforded  evidence 

-~ 

*  Long  V.  Moore,  3  Esp.  155. 

^  Master  v.  Miller,  4  T.  R.  330.    3  H.  Bl.  141. 

<  Tidmarsb  v.  Grover,  1  M.  &;  S.  735.    And  if  such  an  alteration  be  made  with  a 
frauduUni  intent,  it  will  amount  to  forgery.    R.  r.  Trebble,  3  Taunt.  339, 

<  Cowie  V.  Halsall,  4  B.  &  A.  197.  (6  Eng.  C.  L.  399.)  Jacobs  v.  Hart,  3  Stark. 
45.     (3  Enff.  C,  L.  337.) 

•  Pet  Lord  Teoterden,  m  MUntosb  v.  Haydon,  R.  &  M.  363.  (31  Eng.  C.  L.  456.) 
Desbrow  v.  Weatberley,  6  C.  &  P.  758.  (35  Eng.  C.  L.  636.)  And  this  was  after 
the  1  &  3  G.  IV,  e.  7&,  whereby  the  place  of  payment  operated  only  as  a  general  ac- 
ceptance. But  it  seems  that  if  a  place  of  payment  be  stated  by  the  drawer,  with  the 
consent  of  the  acceptor,  after  acceptance,  it  will  not  avoid  the  bill.  Jacobs  v.  Hart,  3 
Stark.  45.    (3  Eng.  C.  L.  337.) 

(1)  (On  the  aobject  of  alteration  ace  Baehdhr  t.  Priett,  13  Pick.  399.  Whttloeh  t.  Ftti- 
SMS,  13  Pick.  165.    GraniU  Co.  t.  Boewi^  15  Pick  239.    Bo^  v.  BrtAerim^  10  Wend  93.) 
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of  a  fact  which  otherwise  must  have  been  'proved  aliunde^ 
and  pointed  out  to  the  holder  to  inquire  whether  the  consider- 
ation  had  really  passed/ 

But  if  the  alteration  be  immaterial  it  will  not  affect  the  valid- 
ity of  the  instrument,  even  as  against  a  party  not  consenting, 
as  where  a  bill  was  addressed  to  a^.,  J9.  and  Co.,  and  the  ac- 
ceptance was  by  .4.  and  J9.,  and  the  address  was  afterwards 
altered  by  striking  out  ^^  and  Co/'  so  as  to  correspond  with  the 
acceptance;  held,  that  the  alteration  was  immaterial,  and  that 
the  acceptors  were  not  thereby  dischai^ed,  as  they  would  be 
liable  either  way.*  So  the  insertion  of  a  word  omitted  by 
mistake,  will  not  exempt  any  of  the  parties  from  liability  on  it 
as' where  the  words  ^  or  order"  were  omitted  in  a  bill  which 
was  intended  to  be  negotiable;  held,  that  their  insertion  did 
not  discharge  the  payee,  as  it  was  merely  the  correction  of  a 
mistake.®  A  new  stamp  is  necessary  to  render  the  indorser  of 
a  bill  or  note  not  n^otiable,  liable  thereon^  to  the  indorsee.' 

But  though  at  common  law  any  alteration  made  in  a  bill 
with  the  consent  of  all  the  parties,  does  not  affect  its  validity, 
yet  by  the  stamp  acts,  any  material  alteration  made  in  a  bill 
or  note  after  it  has  been  completed^  will  render  it  wholly  in- 
operative, even  though  made  with  the  consent  of  all  parties. 
Such  alteration  creates  a  new  contract,  requires  a  new  stamp, 
and,  as  has  been  already  noticed,  such  stamp  cannot  be  affixed 
after  the  instrument  is  completed.* 

If  any  alteration  be  made  before  a  bill  is  issued^  a  fresh 
stamp  is  not  necessary;  and  a  bill  is  issued  as  soon  as  there  is 
any  person  who  can  make  a  valid  claim  upon  it,  but  if  it  re- 
mains *in  the  hands  of  the  original  drawer,  ^en  with  names 
upon  it,  under  such  circumstances  as  that  he  oannot  have  any 
legal  claim  upon  those  persons,  the  bill  is  not  issuedL^  Where 
M.  drew  a  bill  on  N.  payable  to  M.^s  order  at  three  months, 
and  A\  requested  that  it  should  be  at  four  months  instead  of 
three,  and  M,  consented  to  have  it  so  altered,  after  which  N. 
accepted  it;  held,  that  as  the  alteration  was  made  before  the  bill 
was  completed,  or  an  available  instrument  against  any  party,  a 
new  stamp  was  not  necessary .»    So  where  three  persons  joined 


*  Knill  9.  Williams,  10  East,  431. 

*  Farqnhat  v.  Southey,  M.  &.  M.  14.  (33  Eng.  C.  L.  334.)  3  C.  &  P.  497.  Re- 
cognised in  Knill  v,  Williams,  supra, 

*  Kershaw  v.  Cox,  3  Esp.  246.  See  also  Robinson  r.  Tourays,  1  M.  ft  S.  217. 
The  utmost  extent  of  the  principle  established  by  Kershaw  v.  Cox,  and  Cole  v.  Per- 
kin,  13  East,  471,  is  that  where  an  instrument  on  stamped  paper  bas  at  first  been 
drawn  by  mistake,  in  a  form  not  according  to  tbe  intention  of  the  parties,  it  may  be  cor- 
rected without  a  new  stamp;  but  if  the  parties  have  altered  their  original  intention, 
and  make  a  new  instrument  different  from  that  which  they  originally  contemplated, 
then  a  new  stamp  is  necessary.    Per  Bayley,  J.,  in  Bathe  v.  Taylor,  15  East,  418. 

*  Plimley  r.  Westley,  3  Bing.  N.  C.  349.  (39  Ehg.  C.  L.  333.)  1  Hodges,  324, 
potty  404.    See  Penny  «•  Innes,  1  C.  M.  &  R.  439,  pott^  405,  n. 

*  Jnte^  386. 

'  Per  Bayley,  J.,  in  Downes  v.  Richardson,  5  B.  &  A.  680.    (7  Eng.  C.  L.  330.) 
K^nnerley  v.  Nash,  1  Stark.  453.    (3  Eng.  C.  L.  466.)    A  bill  is  not  to  be  con- 
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as  drawer,  aoceptor,  and  first  indorser  of  an  aoconunodation 
bill,  and  before  it  was  issued  ^br  value  an  alteration  had  been 
made  in  the  date  of  it;  held,  that  a  new  stamp  was  not  neces- 
sary, the  alteration  having  been  made  before  it  was  issued  in 
point  of  latp;  for  an  accommodation  bill  is  not  issued  until  it 
is  in  the  hands  of  some  person  who  is  entitled  to  treat  it  as  a 
security  available  in  law;  held  also,  that  as  the  acceptor  had 
assented  to  the  alteration  after  he  had  been  informed  of  it,  he 
was  liable  on  it  to  an  indorsee  for  a  valuable  consideration. 
Abbott,  C.  J.,  said,  ^  that  until  it  was  negotiated,  it  was  an  un- 
available instrument;  and  that  it  first  became  a  bill  of  exchange 
when  it  was  issued  to  the  indorsee  for  a  valuable  considera- 
tion/' «  The  alteration,"  (said  Bayley,  J.,)  "  had  vacated  the 
acceptance,  and  gave  the  acceptor  a  right  to  say, '  my  name  is 
off  the  bill,'  but  he  may  waive  the  benefit  of  such  an  objec- 
tion, and  I  think  he  has  done  so,  for  I  consider  his  assent  as 
equivalent  to  a  new  acceptance.* 

It  appears  then  that  any  material  alteration  made  in  a  bill  or  An  alten- 
note  even  with  the  consent  of  the  parties  after  it  is  issued,  that  tion  mtuie, 
is,  after  it  has  got  into  the  hands  of  a  person  who  can  enforce  ^^^^  ^^ 
payment  firom  any  other  party  thereto,  renders  it  void;  but  if  ^f^eT^ 
made  before  it  gets  into  the  hands  of  a  party  who  cannot  sue  bill  is  is- 
upon  it,  it  is  binding  on  all  parties  assenting  thereto;  therefore  sued,  will 
where  a  bill  was  indorsed  by  the  drawer  to  the  payee  before  vitiate  it. 
acceptance,  and  the  drawee  altered  the  date  before  he  accepted  -  *^^^ 
it;  held  void,  because  the  payee  had,  before  the  alteration,  ac- 
quired a  right  to  sue  the  drawer  on  it;^.  and  on  the  same  prin- 
ciple, where  the  date  of  a  bill  was  altered  by  the  payee,  at  the 
request  of  the  acceptor,  before  acceptance,  but  after  it  had  been 
delivered  to  him  for  a  debt;  held,  that  it  was  thereby  rendered 
void,  and  that  the  payee  would  not  recover  on  it,  even  against 
the  acceptor.®    An  exchange  of  acceptances  is  a  sufficient  ne* 
gotiation  to  render  a  new  stamp  necessary.^    Where  a  promis- 
sory note  payable  on  demand  with  interest j  had  been  written 
by  the  payee,  and  signed  by  the  maker,  aiter  which  it  was 
handed  to  another  person  to  attest,  but  before  it  was  returned 
to  the  payee,  it  was  by  consent  of  all  parties  altered  by  substi- 
tuting the  words,  ^<  one  month  after  date,"  for  the  words,  ^'on 
demand  with  interest;"  held,  that  it  was  all  one  transaction, 
and  that  it  could  not  be  considered  as  issued  at  the  time  of  the 


aidered  as  iaaned  ao  aa  to  make  a  new  atamp  neceaaary  until  it  is  in  the  hands  of  some 
one  entitled  to  make  a  claim  thereon.    Baylej,  116. 

*  Downea  «.  Richaidaon,  5  B,  &  A.  674.  (7  En;.  C.  L.  237.)  If  the  assent  was 
a  new  acceptance,  could  the  plaintiff  recoyer  since  1  &  2  O.  IV,  c  79,  a.  2,  which 
requires  the  acceptance  to  be  in  writing! 

^  Onthwaite  v.  Lnntley,  4  Camp.  179. 

«  Walton  V.  Hastings,  4  Camp.  223.  1  Stark.  215.  (2  Eng.  C.  L.  362.)  A  note 
of  nine  months  after  date,  was  by  conaent  of  ail  the  partiea,  a  fortnight  afVer  it  had 
been  deliyered  to  the  payee,  altered  to  ten  montha  after  date;  held,  that  a  new  atamp 
was  neeeasary*    Wilaon  v.  Justice,  Peake,  Add.  96.    Bayley,  110. 

'  Cardwell  v.  Martin,  1  Camp.  79.    9  East,  190. 
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Alteifttion 
apparent 
on  the  face 
of  the  in- 
Btrument. ' 


alteration.*  But  where  a  bill  dated  the  1st  of  August,  was 
drawi^  at  two  months  payable  to  the  order  of  the  drawer,  and 
after  the  drawer  had  kept  it  twenty  days,  the  date  was  altered 
to  the  21st,  by  the  consent  of  the  acceptor,  and  before  it  was 
indorsed;  held^  that  by  the  alteration  it  was  made  TOid,  since 
the  bill  had  been  an  available  instrument  in  the  hands  of  the 
drawer,  and  had  been  drawn  according  to  the  original  inten- 
tion of  the  parties.^ 

But  an  alteration  made  to  correct  a  mistake  will  not  vitiate 
an  instrument*  Where  a  bill  was  dated  by  mistake,  in  1822, 
instead  of  1823,  and  the  agent  of  the  drawer  and  acceptor, 
without  their  knowledge  or  consent,  corrected  the  mistake;  held 
not  to  render  the  bill  void.^  We  have  already  seen  that  if  a 
blank  ^be  left  in  a  bill  for  the  name  of  a  payee,  a  bond  fide 
holder  may  insert  his  own  name  as  payee,  and  a  new  stamp  is 
not  necessary  to  give  validity  to  such  an  instrument.*  Where 
a  joint  and  several  promissory  note  was  made  by  several  par- 
ties concerned  in  a  joint  undertaking  for  the  purpose  of  secur- 
ing the  repayment  of  a  loan  of  money,  and  one  of  the  parties 
signed  it,  some  days  after  the  party  who  borrowed  the  money, 
held,  that  the  note  did  not  require  an  additional  stamp,  if  the 
last  signature  was  put,  or  if  the  party  had  promised  to  sign 
tlie  note  before  the  money  was  advanced,  notwithstanding  it 
might  not  haive  been  signed  until  afterwards.'  Where  a  bill 
had  been  made  payable  by  the  acceptor  at  his  own  house  at 
Chelsea,  and  six  weeks  after  it  had  been  delivered  to  the  payee 
the  acceptor,  at  the  request  of  the  payee,  altered  the  place  of 
payment,  by  making  it  payable  "  at  Bland's  Great  Surrey- 
street;"  held,  that  the  alteration  was  immateriaL^    . 

It  has  been  held  that  if  an  alteration  be  apparent  on  the 
face  of  the  bill  or  note,  it  is  incumbent  on  the  holder  to 
prove  that  it  was  made  under  such  circumstances  as  will 
make  the  bill  available,  and  where  an  action  had  been 
brought  on  a  note  which  presented  an  appearance  of  an 
alteration,  Lord  Tenterden  told  the  jury,  that  it  was  the  duty 
of  the  plaintiff  to  account  for  the  suspicious  form  of  the 
instrument,  and  as  the  plaintiff  had  adduced  no  evidence  \o 
explain  the  alteration,  he  advised  the  jury  to  find  a  verdict 
for  the  defendant;  and  the  jury  found  accordingly.*  But 
where  in  an  action  by  the  indorsee  against  the  acceptor, 
the  note  had  the  appearance  of  having  been  altered  in  the 
amount;  and  after  the  acceptance,  were  the  words  "  at  Cock- 


■  Shfirrinffton  v.  Jermyn,  3  C.  &  P.  374.    (14  Eng.  C.  L.  356.) 

^  Bath  V.  Taylor,  15  Kast,  419  «  Kershaw  o.  Cox,  autt^  390. 

<>  Bnitt  o.  Pickard,  R.  &  M.  37.     (31  En^.  C.  L.  376.)    Peake,  Add.  97. 

•  Attwood  v.  Griffin,  1  R.  &  M.  435,  (11  Eng.  C.  L.  351,)  atUe^  368. 

'  Ex  parte  White,  2  Dea.  &  Chitty,  334. 

t  Wdter  V.  Cubley,  2  C.  &  M.  151.    4  Tyr.  87. 

k  Bishop  V.  Ohambre,  M.  &  M.  116.  3  C.  &  P.  55.  (14  Eng.  C.  L.  307.)  Soe 
also  Johnson  «.  The  Duke  of  Marlborough,  2  Stark.  313.  (3  Eng.  C.  L.  360.)  Hen- 
man  «.  Dickenson.    5  Bing.  183.    (15  Eng.  C.  L.  409.) 
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burn's,"  not  in  the  acceptor's  handwriting;  neither  of  the  par- 
ties having  given  any  evidence  respecting  the  alteration;  Lord 
Lyndhurst  left  it  to  the  jury  to  say,  whether  the  bill  had  been 
altered  after  the  acceptance,  for  if  they  thought  so,  the  •plain-  '394 
tiff  could  not  recover.*  In  an  action  by  the  indorsee  against  i 
the  acceptor,  who  denied  the  acceptance  in  manner  and  form, 
&C.;  held,  that  the  defendant  might  prove  under  that  plea,  that 
a  material  alteration  had  been  made  in  the  bill  after  he  had 
accepted  it;  without  pleading  that  fact  specially, for  the  altera- 
tion made  it  a  different  bill;  consequently,  the  defendant  did 
not  accept  the  bill  set  out  in  the  declaration.^ 

Where  in  an  action  against  the  indorser  of  a  bill  of  exchange, 
the  defendant  by  his  plea  denied  the  presentment  at  maturity 
and  notice  of  dishonor;  wjien  the  bill  was  produced  at  the 
trial,  an  alteration  appeared  on  the  face  of  it;  held,  that  as  the 
pleadings  admitted  the  acceptance,  the  plaintiff  was  not  bound 
to  explain  the  alteration.* 

A  bill  or  note  vitiated  by  alteration,  like  an  instrument  not  Conse- 
duly  stamped,  is  inadmissible  in  evidence,  for  any  available  ^'i????"'^ 
purpose  in  favor  of  the  holder.*    It  is  void  as  a  security,  and  ^^^^JJi^ 
the  alteration  takes  away  the  remedy  against  every  party  be-  ^t^  hj  al- 
tween  whom  and  the  holder  there  is  no  privity;  but  it  does  not  teration. 
operate  as  an  extinguishment  of  the  debt  or  consideration, 
which  may  be  recovered  if  proved  aliunde^  unless  the  altera- 
tion be  made  by  the  creditor,  and  the  rights  of  the  debtor 
might  be  thereby  prejudiced. 

As  where  the  indorsee  sued  the  acceptor  on  a  bill  which  was 
rendered  void  by*  a  material  alteration,  whereby  the  defendant 
was  discharged,  and  the  plaintiff,  proposed  to  give  evidence  in 
support  of  the  common  counts;  Lord  Kenyon  ruled  that  it 
could  not  be  done,  nor  could  the  plaintiff  recover  at  all  against 
the  acceptor,  who  was  liable  only  by  virtue  of  the  instrument, 
which  being  vitiated,  his  liabUity  was  at  an  end.  There  was 
no  privity  between  the  parties.*  But  where  the  plaintiff  depo- 
sited a  sum  of  money  with  his  bankers,  who  gave  him  a  note 
promising  to  pay  the  principal  with  3  per  cent,  interest,  and  at 
a  subsequent  period  the  banker  altered  the  3  per  cent,  to  2i, 
with  the  consent  of  the  plaintiff;  held,  that  though  the  instru- 
ment thereby  became  void  as  a  security,  the  alteration  did  not 
extinguish  the  debt,  or  avoid  the  terms  on  which  the  loan  was 
made;  and  that  the  note  might  be  given  in  evidence  to  prove 
the  terms  on  which  the  money  was  deposited;  (there  being 
other  evidence  to  show  that  the  money  was  deposited  on 
*terms  which  were  contained  in  the  note.')    So,  where  the    *395 


•  Taylor  v.  Mosely,  6  C.  &  P.  273.    (35  Eng.  C.  L.  393.) 
»  Cock  «.  Coxwefl,  1  Gale,  177.    2  C.  M.  &  R.  291. 

<  Sibley  v.  Fisher,  Q.  B.  MS.  M.  T.  1837. 
f  See  mnte^  387. 

*  Long  V.  Moore,  cited  3  Esp.  155.    See  Bales  v.  Dickes,  M.  &  M.  334.    (33  £ng. 
C.  L.  333.) 

'  Satton  V.  Toomer,  7  B.  &  C.  416.    (14  Eng.  C.  L.  66.) 
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buyer  of  goods  paid  for  them  by  his  own  aooeptanoe,  and  the 
seller  altered  the  date  of  the  bill,  whereby  it  was  vitiated;  held, 
that  he  did  not  thereby  preclude  himself  from  suing  the  ac- 
ceptor for  the  original  debt,  and  that  he  mig^t  recover  for 
go^xis  sold' 

But  where  the  vendee  of  goods  paid  for  them  by  a  bill  of 
exchange,  which  he  drew  on  a  third  person,  and  the  vendor 
altered  the  time  of  payment  whereby  the  bill  was  vitiated; 
held,  that  by  so  doing  he  made  the  bill  his  own  and  caused  it 
to  operate  as  a  satisfaction  of  the  original  debt;  and,  conse-. 
quently,  that  he  could  not  recover  the  price  of  the  goods  from 
Uie  vendee.  Lord  Tenterden,  in  delivering  the  judgment  of  the 
court,  said,  ^  It  is  perfectly  dear  that  a  bill  of  exchange  will 
operate  as  a  satisfaction  of  a  preceding  debt,  if  the  holder  make 
it  bis  own  by  laches,  as  by  not  presenting  it  for  payment  when 
due.  Here  the  plaintiff,  by  altering  the  bill  in  a  material  part, 
made  it  his  own,  as  against  the  defendant,  and  caused  it  to 
operate  as  a  satisfaction  of  the  debt  for  which  it  was  originally 
given;  allowing  the  plaintiff  to  recover  the  value  of  the  goods 
in  this  action,  and  the  defendant  to  bring  a  cross  action  for  the 
special  damage  sustained  by  reason  of  the  destniction  of  the 
bill,  would  lead  to  a  multiplicity  of  actions,  which  is  against 
the  policy  of  the  law."^ 
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1. — How  a  bill  or  note  is  transferable,']  A  bill  or  note 
payable  to  order  is  transferable  by  indorsement  only;  if  paya- 
*396  ble  to  *bearer  it  is  transferable  by  mere  delivery."  On  a  trans- 
fer by  delivery  only  without  indorsement,  the  person  making 
it  ceases  to  be  a  party  to  the  instrument^  and  is  not  liable  to 
be  sued  on  it.^ 


•  AtiuDSon  V.  Hawdon,  1  Harr.  &  Wool.  77.    2  Ad.  &  Ell.  628.     (29  Eng.  C.  L. 
169.)    4  N.  &  M.  409.    See  Sloman  v.  Cox,  1  C.  IMT.  &  R.  471.    5  Tyr.  174. 

^  Alderson  v.  Langdale,  3  B.  &  Ad.  660.    (23  Eng.  C.  L.  155.) 
<  Jni€^  368. 

*  The  Bank  of  England  «.  Newman,  1  Lord  Raym.  442.    Comyn,  57.    Fydell  v. 
Clarke,  1  Esp.  447. 
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No  imarticiilar  Ibnii  of  words  is  essential  to  an  indorsement,  Transfer 
the  mere  signature  of  the  iudorser  is  sufficient ;( 1 )  if  it  mentions  ^7  "^ 
the  name  of  the  person  in  whose  &vor  it  is  madoy  it  is  termed  <lo™«™«^* 
bl/uU  or  a  special  indorsement;  if  mode  merely  by  writing  the 
indorser's  name  on  the  bill,  it  is  termed  a  blank  indorsement, 
the  effect  of  which  is  to  make  the  biU  or  note  payable  to  the 
bearer;  and  it  is  immaterial  whether  the  indorsement  be  on  the 
&ce  or  on  the  bSck  of  the  instrument* 

The  effect  of  a  spedal  indorsement  is  to  restrain  the  negotia-  Effect  of 
bility  of  the  bill  or  note;  as  if  A  indorse  a  bill  thus,  "pay  A  •Facial  in- 
or  order,"  and  sign  his  name;  the  instrument  thereby  is  paya-  «<>"®™®"^* 
ble  to  B,  only  or  his  order,  and  cannot  be  transferr^  without 
the  indorsement  of  B.  But  B.  may  afterwards  indorse  it  in 
blank,  or  to  some  specified  person,  without  adding  "  or  order ;'' 
and  if  such  person  indorse  it,  any  subsequent  indorsee  may 
sue  any  of  the  antecedent  parties  to  the  bilL  As  wliere  the  de* 
fendant  drew  a  bill  made  payable  to  S.  or  order,  and  &  in* 
dorsed  it  to  fF.,  who  indorsed  it  to  the  plaintiff;  it  was  con- 
tended, that  as  there  were  no  words  to  authorise  fV.  to  assign 
it,  he  had  no  such  power;  but  the  court  held,  that  as  the  bill 
was  at  first  assignable  by  jK  as  being  made  payable  to  him  or 
his  order,  and  aJl  SJs  interest  was  transferred  to  W.^  the  right 
of  assigning  it  was  transferred  also,  and  the  indorsee  had  judg* 
ment  against  the  drawer.^ 

Bills  and  notes  are  frequently  indorsed  in  this  manner,  Restrict- 
"  pray  pay  the  money  to  my  uae,"  in  order  to  prevent  their  ive  in- 
being  filled  up  with  such  indorsement  as  passes  the  interest^  dors^ 
This  is  a  restrictive  indorsement,  which  prevents  the  indorsee  ^^^  ' 
from  transferring  the  instrument,  or  of  converting  the  product 
of  it  to  his  own  use. 

""The  plaintiff,  a  merchant  in  America,  remitted  a  bill  to  B.,  ^397 
his  agent  in  London,  indorsed  by  him  in  these  words,  "  Pay  to 
B.  of  London,  or  his  order  for  my  nise."  The  da^  after  B.  re- 
ceived it,  he  discounted  it  with  the  defendants,  his  bankers, 
shortly  after  which  he  fiiiled,  and  the  defendants  having  re- 
ceived the  amount  of  the  bill  from  the  acceptor,  held,  that  the 
plaintiff  was  entitled  to  recover  the  amount  of  the  bill  from  the 
bankers  in  an  action  for  money  had  to  his  use,  for  the  indorse- 
ment on  the  bill  restricted  its  negotiability;  whoever  received 
money  on  it,  received  it  to  the  use  of  the  indorser;  J3«  could 
not,  by  indorsing  it,  confer  a  greater  interest  than  the  indorser 
had  given  him,  which  was  a  mere  trust;  and  which  trust  was 


■  R.  V.  Bigg,  Stra.  18,  recognised  in  Yarborough  v.  The  Bank  of  England,  16  East, 
13. 

»  Moor  v.  Manning,  Comyn,  R.  lU  Acheson  v.  Fountain,  1  Stnu  567.  Edie  v. 
The  East  India  Company,  2  Burr.  1216. 

*  Per  Lord  Hardwicke,  in  Snee  v.  Prescott,  1  Atkin,  249.  And  per  Wilmot,  J.,  3 
Burr.  1237. 

(1)  (His  initials  are  sufficient.    MerehanU  Bank  ▼.  JS^er,  6  Wend  443.) 
Vou  I.— 31 
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apparent  on  the  fiice  of  the  instrument  itsel£*    IVheie  a  bSi, 
payable  to  plaintiff  or  order,  was  indorsed  by  him  in  this  form, 
^  Pay  the  within  to  JS»  or  order,  on  my  being  gazetted  ensign, 
if  within  two  months  from  this  date."    The  bill  was  at  forty- 
five  days  after  date;  the  defendants  accepted  it  after  it  was  so 
indorsed;  B.  indorsed  it  over,  and  after  it  had  passed  through 
several  hands  the  defendants  paid  it,  though  the  plaintiff's 
name  was  not  gazetted;  held,  that  the  plaintiff  might  recover 
the  amount  from  the  defendants,  for  the  indorsement  of  the 
plaintiff  was  a  conditional  transfer  of  his  interest  in  the  bill, 
and  the  defendants  by  aooepting  it,  subsequently  became  par- 
ties to  sach.  conditional  transfer;  and  as  the  condition  was  not 
performed,  the  transfer  was  defeated,  and  the  property  in  the 
bill  reverted  to  the  plaintiff.^    Where  an  indorsement  was  in 
this  form,  ^  Pay  •^.  or  order  for  account  of  B.,"  and  •d.  in- 
dorsed the  bill  to  the  defendant  on  his  own  account,  to  whom 
he  was  then  indebted  in  more  than  the  value  of  the  bill;  ^. 
having  fidled,  B.  brought  trover  for  the  bills;  held,  that  though 
«^.  might  pass  a  title  in  the  bill  to  a  person  who  might  suppose 
that  the  bill  was  passed  for  the  use  of  J9.,  yet  •^.  could  not 
pledge  it  on  his  own  account  for  the  plaintiff.^ 
The  inference  from  these  cases  is,  ttiat  a  restrictive  indorse- 
*398    ment  ^precludes  the  person  in  whose  favor  it  is  made  from 
Effect  of    making  a  transfer,  so  as  to  give  a  right  of  action  agaipst  either 
Mtrietive  the  person  making  it,  or  any  of  the  antecedent  parties;  and  if 
indorse-     payment  be  made  to  the  person  to  whom  such  transfer  is  made, 
the  party  paying  may,  under  circumstances,  be  liable  to  pay 
the  money  a  second  time;^  or  the  person  receiving  it  may  be 
liable  to  refund.* 
Indorse-        An  indorsement  in  blank  transfers  a  right  of  action  to  a 
ment  in     bond  fide  holder,  against  all  the  parties  to  the  bill:  and  it  con- 
blank,  ef-  yeyg  1^  jqJu^  jpjgjjj.  Qf  action  to  as  many  as  agree  in  suing  on  it; 

^  °  *  whether  they  be  in  partnership  or  not/  As  where  three  per- 
sons separately  indorsed  a  bill  for  the  accommodation  of  the 
drawer,  and  on  the  bill  being  dishonored,  they  paid  the  amount 
among  them;  held,  that  they  might  bring  a  joint  action  against 
the  previous  indorser.'  But  as  by  the  law  of  France,  an  in- 
dorsement in  blank  does  not  transfer  any  property  in  a  bill, 
the  holder  of  a  bill  drawn  in  that  country,  and  indorsed  there 
in  blank,  cannot  recover  against  the  acceptor  in  the  courts  of 

»  Sigoomey  v.  Lloyd,  8  B.  &  C.  692.  (15  Eng.  C.  L.  319.)  This  case  was  con- 
firmed in  Error  on  consideration  of  all  the  cases.  See  5  Bing.  525.  (15  Eng.  C.  L. 
527.)    Archer  o.  The  Bank  of  England,  Doug.  615-637. 

^  Robertson  v.  Kensington,  4  Taunt.  30. . 

« TreutteU  v.  Barandon,  8  Taunt.  100.    x(4  Eng.  G.  L.  33.) 

'  See  Robertson  «.  Kensinerton,  TreutteU  v.  Barandon,  antt^  397. 

*  Archer  v.  The  Bank  of  fSigland,  Doug;  615.    Bayley,  129. 

'  Perliord  Ellenborough,  in  Ord  v.  Portal,  3  Camp.  240. 

t  Low  V.  Copestake,  3  C.  &  P.  300.  (14  Eng.  C.  L.  316.)  See  also  Rordanz  v. 
Leach,  1  Staik.  446.    (2  Eng.  C.  L.  463.) 


8SC.  VI.]  T&ANS7B&  07  ▲  BOX  07  SXCHAKQX.  398 

this  country.*  Where  .tf.  indorsed  a  note  to  B.  to  get  pa3nnent; 
held,  that  B.  might  recover  against  the  acceptor  on  it,  though 
•/^.  said  at  the  trial,  that  he  did  not  authorise  him  to  bring  the 
action.^  The  right  of  action  on  a  bill  of  exchange  accepted 
for  value,  may  be  transferred  by  indorsement  without  value, 
as  by  way  of  gift.®  Though  a  blank  indorsement  makes  the 
instrument  payable  to  the  bearer,  the  holder  may  write  over 
it  what  he  pleases,  and  consequently  he  may  convert  it  into  a 
special  hidorsement  by  using  restrictive  words,  such  as  ^<  pay 
the  contents  to  B,"  But  the  holder  writing  a  restrictive  in- 
dorsement will  not  thereby  make  himself  liable  to  any  subse- 
quent holder,  unless  he  subscribes  his  own  name;  as  where  the 
payee  of  a  bill  indorsed  it  in  blank  to  the  defendant,  who  wrote 
over  the  payee's  signature,  ^  pay  the  c<mtents  to  Fl,''  without 
signing  his  own  name,  and  transferred  it  to  plaintiff;  held,  not 
to  be  ''an  indorsement  by  the  defendant;  for,  to  make  it  an  in-  *399 
dorsement,  the  namie  of  the  party  must  appear  written  with  an 
intent  to  indorse.^  But  if  a  bill  be  once  indorsed  ia  blank,  though 
it  be  afterwards  indorsed  specially  or  in  full,  the  bearer  may  . 
sue  the  drawer,  or  the  acceptor,  or  the  payee;  for  the  holder 
may  strike  out  all  indorsements  subsequent  to  that  of  the 
payee,  and  declare  against  the  latter  as  his  indorser.® 

It  is  no  objection  to  the  validity  of  a  bill  of  exchai^e  that  Indorse- 
the  indorsement  or  acceptance  was  written  before  the  bill  was  xn^nt  be- 
drawn,  though  the  indorser  be  a  stranger  to  the  acceptor/ ^^^ 
Where  a  bill  of  exchange  has  been  negotiated  by  foi^g  the  ^j^^ 
name  of  the  payee  as  indorser,  a  court  of  equity  will  restrain 
even  a  bond  fide  holder  from  suing  the  acceptor,  even  though 
there  be  a  real  indorsement  by  the  payee  after  the  bill  has  ar- 
rived at  maturity.^ 

2. — Transfer  by  delivery. ']  In  general,  no  person  can  make  Effect  of 
a  valid  transfer  of  a  bill,  except  a  party  who  has  a  legal  right  transfer  bj 
to  it  himself.    But  a  bill  or  note  transferable  by  mere  delivery  d«ll^«n^- 
such  as  a  bill  or  note  payable  to  bearer,  or  indorsed  in  blank, 
will  confer  on  the  holder  a  title  against  all  parties  thereto,  pro- 
vided he  has  received  it  bond  fide  for  a  valuable  consideration 
and  without  being  guilty  of  gross  negligence  in  taking  it,  how- 
ever impeachable  £e  right  of  the  person  who  has  transferred 
it  may  be.    As  where  an  accommodation  bill  had  been  issued 
by  the  drawer  to  a  bill  broker  to  get  discounted,  and  the  latter 
had  fraudulently  and  without  any  authority  sold  it  to  •4.,  for 

*  Trimbey  «.  Vigniei,  1  Bing.  N.  C.  151.    (27  Eng.  C.  L.  336.)    6  C.  &  P.  25. 
(25  Eng.  C.  L.  263.) 

^  Adams  v.  Oakes,  6  C.  &  P.  70.    (25  Eng.  C.  L.  2860 

*  Heydon  v.  lliompson,  1  Ad.  &  £11.  210.    (28  Eng.  C.  L.  71.)    3  N.  &  M.  319. 
4  Vincent  v.  Horlock,  1  Camp.  442.    See  also  Clerk  v.  Pigot,  12  Mod.  193. 

*  Smith  V.  Clark,  Peake,  225. 

f  Schnltz  tr.  Astley,  2  Bing.  N.  C.  544.    (29  Eng.  C.  L.  414.)    7  C.  &  P.  99. 
(32  Eng.  C.  L.)    1  Hodges,  425. 
(  Eadbile  v.  La  Nause,  1  Y.  &  CoU.  394. 
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whom  the  plamtiff  discounted  it;  in  an  action  by  the  plaintiff 
against  the  drawer,  the  question  left  to  the  jury  by  Lord  Denman, 
was,  whether  the  plaintiff  waa  gtiitty  of  gross  negligence  in 
taking  the  bill,  and  the  jury  having  found  in  the  negative,  the 
plaintiff  had  a  verdict;  on  a  motion  to  enter  a  nonsuit,  it  was 

•400  contended,  on  the  •authority  of  Down  v.  Hailing,^  that  the 
question  which  ought  to  be  submitted  to  the  jury,  was  whether 
the  plaintiff  had  taken  the  note  under  circumstances  which 
ought  to  excite  the  suspicion  of  a  pnident  man;  but  the  court 
held  that  the  jury  were  properly  directed.  Taunton  J.  **I 
eannot  estimate  the  degree  of  care  which  a  prudent  man  should 
take.  The  question  put  whether  the  plaintiff  was  guilty  of 
gross  negligence  was  more  definite  and  appropriate.*'  Patte- 
son,  J :  "I  never  could  understand  what  was  meant  by  a  party's 
taking  a  bill  under  circumstances  which  ought  to  have  excited 
the  suspicion  of  a  prudent  man.'***  It  makes  no  difference  that 
the  instrument  was  lost  or  stolen,  or  pledged  for  a  special  pur- 
pose;  a  bond  fide  holder  will  be  entitled  to  recover  on  it, 
though  he  take  it  without  care  or  caution.*  A  bank  note  pay- 
able to  IV.  or  bearer,  was  stolen,  and  on  the  following  day  it 
came  into  the  hands  of  the  plaintiff  for  a  valuable  cousidera* 
tion  in  the  usual  course  of  his  business;  held,  that  he  was  en- 
titled to  recover  on  it^  When  it  is  shown  that  the  bill  has 
been  lost,  or  fraudulently  or  feloniously  obtained  from  the 
rightful  owner,  the  holder  who  sues  must  prove  that  he  gave 
a  valuable  consideration  for  it.* 

It  may  be  laid  down  as  a  general  rule,  that  the  bond  fidt 
holder  for  valuable  consideration,  of  a  bill  or  note  transfera- 
ble by  delivery,  who  has  not  been  guilty  of  gross  negUgence 
in  taking  the  sisime,  has  a  legal  title  therein  against  all  the  par- 
ties to  the  instrument,  however  fraudulently  the  person  who 
has  transferred  it  to  him  may  have  obtained  it.    But,  on  the 

*401  other  hand,  if  the  holder  has  *not  taken  it  bond  fide j  if  he  be 
cognisant  of  any  defect  in  the  title  of  the  person  from  whom 
he  has  received  it,  or  if  he  has  been  guilty  of  ^o.»  negligence 
or  carelessness  in  taking  it,  by  not  making  inquiries  when  the 
circumstances  under  which  the  instrument  was  offered  to  him 


M  B.  &  C.  330.    (10  Eng.  C.  L.  347.) 

^  CtooV  V.  Jadis,  5  B.  &  Ad.  909.  (37  Engr.  C.  L.  334.)  Backhouse  «.  Harrison, 
id.  1099,  (37  Bng.  C.  L.  376,)  oo#/.  This  decision  overrules  Gill  v.  Cabitt,  3  B.  & 
G.  466.  (10  £ng.  C.  L.  154.)  Down  v.  Hailing,  4  B.  &  G.  330,  (10  Eng.  G.  L.  347,) 
and  oAer  cases  where  it  has  heen  decided  that  the  proper  question  for  the  jury  was, 
**  whether  the  plaintiff  had  received  the  bill  under  circumstances  which  ought  to  ex- 
cite the  suspicions  of  a  prudent  man."  In  Slater  v.  West,  3  G.  &  P.  335,  (14  En^. 
G.  L.  330,)  Lord  Tenterden  said  that  this  was  a  doctrine  of  modem  ori^n,  and  that 
he  was  the  first  judge  who  decided  that  point  at  Nisi  Piius.  See  Vau^an  «.  Meor 
love,  3  Bing.  N.  G.  468,  (33  Eng.  G.  L,)poat. 

•  Foster  v.  Pearson,  1  G.  M.  &  R.  849. 

<i  Miller  v.  Race,  Burr.  453.  Grant  v,  Vaughan,  id.  1516.  Jinon.  Lord  Raym.  738. 
Gollms  V.  Martin,  1  B.  &  P.  651.  See  further  on  this  subject  under  the  head  '*  Lost 
bills.*' 

*  PaterBoii««  Hardacre,  4  Taunt.  114. 
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were  calculated  to  excite  his  suspicion,  (which  is  a  question  for 
the  consideration  of  the  jury,}  he  cannot  eQf9Xce  payment  from 
the  parties,  and  the  true  owner  may  recover  it  from  him  in  an 
action  of  trover/  Where  the  defendants,  bankers  in  a  small 
town,  gave  notes  of  their  own  in  exchange  for  a  500/.  Bank 
of  England  note  to  a  stranger,  without  asking  him  any  ques- 
tions; held,  that  the  plaintiff,  from  whom  the  note  had 'been 
stolen,  might  recover  it  from  the  bankers  in  an  action  of  trover. 
Best,  C.  J.,  observed  that  ^  the  party's  caution  should  increase 
with  the  amount  of  the  note  which  he  was  caUed  upon  to 
change;  a  man  might  change  a  20L  note  without  asking  a 
question,  but  that  would  not  be  right  as  to  one  of  several 
thousands.^ 

3. — Tranter  by  indorsemeni.']  Where  an  indorsement  is  Indorse- 
necessary  to  make  a  transfer  of  a  bill  or  note  as  in  the  case  of  ment  by  a 
a  full  or  special  indorsement;  no  indorsement  will  convey  a  ^^^ 
legal  right  to  an  instrument,  (except  as  against  the  person  ^^  ^  J^ 
making  it,®)  unless  it  be  made  by  a  person  authorised  to  trans-  confers  no 
fer  it    As  where  a  bill  payable  to  Henry  Davis  or  order,  was  tide, 
sent  by  post  and  got  into  the  hands  of  a  wrong  Henry  Davis, 
who  indorsed  it  to  the  plaintiff;  held,  that  the  holder  could  not 
recover  the  amount  from  the  acceptor,  though  there  was  no 
particular  description  on  the  bill  of  the  person  entitled  to  trans- 
fer it;  for  as  the  indorsement  was  not  made  by  the  person  to 
whom  the  bill  was  really  payable,  it  was  a  forgery,  and  could 
confer  no  title.^    Where  a  bill  was  *made  payable  to  a  single    *403 
woman  or  order,  and  she  married  and  indorsed  it  to  the  plain- 
tiff, held,  that  the  plaintiff  acquired  no  title  to  it,  for  the  right 
to  assign  the  note  was  vested  in  the  husband  by  the  marriage.^ 
But  if  the  husband  permit  his  wife  to  transact  business  for 
him,  or  if  he  lias  recognised  indorsements  made  by  her,  it  will 
be  presumed  that  she  acted  as  his  agent  and  had  his  authority 
to  indorse.^    After  the  death  of  the  holder,  his  executor  or  ad- 
ministrator has  a  right  to  transfer  his  negotiable  instruments.^ 
« It  is  immaterial  whether  he  indorse  it  as  executor  or  not.   If 
he  indorse  it  at  all  he  is  haUe  personally  and  not  as  executor; 
for  his  indorsement  would  not  give  an  action  against  the  effects 
of  the  testator."'' 

*  See  Bgan  v.  Thielfall,  6  D.  &  R.  336.  (16  Eng.  C.  L.  837.)  Foeter  v.  Pearson, 
1  C.  M.  &  R.  849.  Beckwith  «.  Gorrall,  3  Bin^.  444.  (13  Eoflr.  C.  L*  44.)  Snow 
«.  Sadler,  3  Bing.  610.  (13  Eog.  C.  L.  69.)  Strange  v.  "Wigney,  6  Bug.  677. 
(19  Eng.  C.  L.  301.)  De  la  Chaomette  «.  The  Bank  of  England,  9  B.  &  C.  308; 
(17  Eng.  0.  L.  356;)  and  other  cases,  jmm/,  under  the  head  **  Stolen  Notes." 

k  Snow  V.  Peacock,  3  C.  &  P.  331.    (13  Eng.  0.  L.  98.) 
<  Penny  «•  Innes,  1  C.  M.  &  R.  439,  pott^  405* 
4  Mead  v.  Young,  4  T.  R.  38,  ante,  368. 

*  Connor  v.  Martin,  Stnu  516.    M'Neilage  «.  Hollowaj,  1  B.  &  A.  818« 

'  See  Coatee  «.  DaVis,  1  Camp.  485,  ante,  343.  Prestwick  o.  Marshall,  4  C.  &  P. 
594,  (19  Eng.  C.  L.  541,)  arUe^  343.    Barlow  v.  Bishop,  1  East,  433. 

ff  Rawlinson  v.  Stone,  3  Wills.  1.    3  Stre.  1360. 

h  Per  Bailer,  J.,  in  King  v.  Thorn,  1  T.  R.  489.  See  Child  v.  Monins,  5  Mooie, 
388.     (6  Eng.  C.  L.  300.) 
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Wbere  in-  4.^ — Transfer  by  trunlee^  Where  a  biH  is  indorsed  to  one 
doner  U  a  man  and  deposited  with  him  as  trustee  for  the  use  of  another; 
*""•*•*•  the  right  of  transfer  is  in  the  former  only.  As  where  a  bill 
was  made  payable  to  Ji,  or  order,  to  the  use  of  J9.,  and  Jl.  in- 
dorsed it  to  C.,  after  which  an  extent  issued  against  JS.,  and 
the  money  due  upon  the  bill  was  extended  in  the  hands  of  the 
drawer.  These  facts  having  appeared  on  the  pleadings,  in  an 
action  by  C.  against  the  drawer  upon  demurrer,  two  questions 
Urose;  1st,  whether  B,  had  such  a  right  as  could  be  extended; 
and  2dly,  whether  •/?.  had  power  to  indorse  the  bill.  Held, 
that  B.  had  not  such  an  interest  in  the  bill  as  conld  be  ex^ 
tended;  he  had  merely  an  equitable  right,  not  a  legal  interest, 
for  he  could  not  maintain  an  action  on  the  bill  against  the  ac- 
ceptor: 2dly,  that  Jl.  was  empowered  to  indorse  the  bill.* 

So,  where  the  acceptor  of  a  bill  who  had- received  no  value 
for  it,  delivered  it  to  the  drawer,  desiring  him  to  hold  it  for  the 
acceptor's  use,  and  the  drawer  indorsed  it  over  for  value  to 
•403  the  defendant,  who  knew  that  the  drawer  had  no  *authority  to 
part  with  it;  it  was  held,  that  the  acceptor  might  recover  it  in 
troveT  from  the  defendant;  for  the  latter  having  taken  the  bill 
with  a  knowledge  of  the  facts,  had  not  a  better  title  to  it  than 
the  drawer.**  It  is  established  by  a  vjariety  of  cases,  that  if  a 
bill  be  deposited  with  or  indorsed  to  a  party  for  a  particular  or 
special  pii^ose,  a  person  taking  the  bill  with  a  knowledge  of 
the  circumstances,  cannot  acquire  a  right  therein  which  would 
contravene  the  purpose  for  which  it  was  so  deposited  or  in- 
dofeed.* 

5. — Transfer  by  bankrvpt']  If  the  person  who  has  a  right 
to  transfer  a  bill  or  note  delivers  it  over  for  a  valuable  consi- 
deration, without  indorsing  it,  and  afterwards  becomes  a  bank- 
rupt, he  may  nevertheless  indorse  it*  Where  the  drawer  of  a 
bill  of  exchange  deposited  it  with  a  creditor  and  authorised  him 
to  receive  the  prpceeds  and  apply  them  in  a  specified  way,  and 
the  drawer  afterwards  committed  an  act  of  bankruptcy,  after 
which  the  creditor  delivered  the  bill  to  the  acceptor  and  took 
in  lieu  of  it  another  bill;  hdd,  that  by  so  delivering  the  bill  to 
the  acceptor  he  had  been  guilty  of  a  conversion,  and  diat  the 
assignees  might  recover  against  him  in  trover.® 

Where  a  banker  or  other  agent  becomes  bankrupt,  bills  paid 
in  by  his  customers  remaining  in  his  hands,  will,  subject  to  the 


*  Erans  v.  Cramlington,  Carth.  5. 

^  ETans  V.  Kymer,  1  D.  &  Ad.  528.    (90  Eng.  G.  L.  437.) 

.« Goffgerly  v.  Guthbert,  3  N.  R.  170.  Treuttei  o.  Barandon,  8  Taunt.  100«  (4 
Eii|r«  G.  L.  33.)  Sigoarney  v,  Lloyd,  9  B.  &  G.  623.  (15  Eng.  G,  L.  319.)  Archer 
••  The  Bank  of  England,  Doug.  615.  Edie  v.  East  India  Gompany,  3  Burr.  1237, 
mnU^  398. 

'  Smith  V,  Pickering,  Peake,  50. 

*  Robson  e.  Rolls,  1  Mood.  &  R.  339.  As  to  the  right  of  transferring  bills  or  notes 
where  bankruptcy  intervenes,  see  /Mimm,  under  the  head  **  Bankruptcy,** 
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banker's  liens  theiecoi)  belong  primd  facie  to  the  respective 
customers,  and  not  to  the  assignees.' 

6.^0/ the  liability  qfiht  indorser  or  the  party  who  trans-  Liabilitj 
/ers.Ji  Bills  or  notes  payable  to  order  or  to  bearer,  or  containing  of  ^^  in- 
any  words  to  make  them  assignable  or  transferable  ad  infini'  ^^raer. 
tunij  so  as  to  give  the  transferree  or  a  bond  fide  holder,  a  right 
of  potion  thereon  ^against  all  antecedent  parties,  and  if  there    *404 
be  no  words  in  the  instrument  making  it  assignable;  as  where 
it  is  made  payable  to  some  specified  person  without  the  words, 
"  or  order  or  bearer,*'  the  indorsee  has  nevertheless  a  right  of    .  ^ 
action  thereon  against  the  indorser,  but  not  against  any  of  the 
antecedent  parties;  ^iox  every  indorser  is  in  the  nature  of  a 
new  drawer,  and  the  indorser  stands  to  his  indorsee  in  the  law 
of  merchants,  the  same  as  the  drawer."^   As  where  a  note  was 
made  payable  generally  to  t^.,  who  indorsed  it  to  A,  who  trans- 
ferred it  to  the  plaintiff  without  indorsement;  in  an  action 
against  *S.  it  was  objected  that  the  note  was  not  assignable 
without  the  words  "  or  order."    But  Holt,  C.  J.,  said,  that 
though  the  indorsement  did  not  make  the  drawer  chargeable 
to  the  indorsee  for  want  of  words  which  would  make  it  assign- 
able, still  the  indorsement  of  a  note  which  has  not  such  words 
is  good,  so  as  to  make  the  indorser  chargeable  to  the  indorsee.* 

It  is  observable,  however,  that  as  the  indorsement  is  a  new  When  th« 
oontract,  the  indorser  of  an  instrument  not  negotiable,  is  not  instra- 
liable  thereon  to  the  indorsee  without  a  new  stamp,  though  he  °^^°^  ^ 
is  liable  for  the  consideration  which  the  latter  gave  for  it.    It  SJlbl^^ 
is  a  question  of  law,  whether  a  bill  or  note  be  negotiable  or 
not.^    Where  the  indorsee  of  a  promissory  note,  which  was 
not  negotiable  by  reason  of  its  not  being  payable  ^<  to  order,'' 
indorsed  it  to  the  plaintiff  in  payment  for  goods;  held,  that  he 
was  liable  to  the  plaintiff  for  the  price  of  the  goods,  though  the 
latter  had  been  guilty  of  laches  in  not  presenting  the  note;  for 
as  the  plaintiff  could  not  sue  the  maker  of  the  note,  by  reason 
of  its  not  being  negotiable,  the  defendant  could  sustain  no  in- 
jury by  his  laches,  and  the  plaintiff  could  not  sue  the  defendant 
on  the  note  for  want  of  a  stamp  appUcable  to  the  new  contract, 
though  there  was  a  sufficient  stamp  on  the  face  of  the  note  to 
make  it  valid  as  between  the  original  parties.*(l) 

'  Giles  «.  Perkins,  9  East,  13,  ante^  264.    Zinck  «.  Walker,  S  Bl.  1154. 
^  Per  Lord  Ellenborough,  in  Ballinffalls  v.  Gloster,  3  East,  483.    Smallwood  #. 
Vernon,  Stra.  478.    Penny  v,  Innes,  1  C.  M.  &  R.  439. 

•  Hill  V.  Lewis,  1  Salk.  133.    Smith  v.  Kendall,  6  T.  R.  133. 

•  Per  Lord  Mansfield,  in  Grant  v.  Vaughan,  3  Burr.  1533. 

•  Plimley  «.  Westley,  3  Bing.  N.  C.  349.     (39  Eng.  C.  L.  338.)    1  Hodges,  334, 

(1)  (The  contract  which  4he  law  prim0faeU  impliea  from  a  blank  indonement  of  a  promis*^ 
wory  note  not  nej^ti&ble  ia,  that  the  note  is  due  and  payable  aocordinj^  to  its  tenor,  that  the 
maker  thall  be  able  to  pay  it,  when  it  comes  to  matarity,  and  that  it  is  collectible  by  the  use 
of  doc  diliffenee.    Ptrkins  ▼.  Colitn,  11  Conn.  213.    Lajlin  v.  Ponwroy,  11  Conn.  440.    See 
Hmk  T.  FSey,  3  Penn,  348,  where  it  was  held  that  the  words  **  without  de&loatbn"  in  a  seaM 
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Bat  a  difieieDl  role  preraib  in  cue  of  nagoCiable  iDfll^^ 
*405  '  *  Where  the  payee  of  a  bill  of  exchange  indoraed  it  mecially  to 
Ewerj  in-  the  plaintiffs,  and  immediately  after  the  special  indorsement, 
doner  i«  a  ihe  defendants  indorsed  the  biU,  and  then  the  plainti&  indorsed 
^||[^^      ity  it  was  contended,  that  as  the  defendant  was  a  mere  sCrai^^ 
to  the  bill  and  had  no  property  in  it,  he  could  not  render  him- 
self liable  by  writing  his  name  on  it;  and  that  he  had  no  power 
€i  transfening  the  property  in  it;  hot  the  court  held,  that  be 
was  liable  on  his  indorsement,  and  that  a  new  stamp  was  not 
necessary.  ^Every  indorser,''  said  Pftrke,  B.,  ^is  a  new  drawer, 
and  it  is  part  of  the  inherent  property  of  the  original  instru- 
ment, that  an  indorsement  operates  as  againtt  the  indorser  in 
the  nature  of  a  new  drawing  of  the  bill  by  him;  still  it  remains 
the  same  instrument  as  before,  and  does  not  require  a  fresh 
stamp,  for  it  is  not  a  fresh  instrument    It  is  not  necessary  that 
an  indorser  riiould  have  property  in  the  bill,  in  order  to  render 
him  liable  to  be  sued  upon  it    Suppose  a  man  steals  a  bill  and 
indorses  it  for  value,  might  it  not  in  pleading  be  stated  that  he 
drew  the  bill?"* 
Extent  The  extent  and  limit  of  the  indorser's  contract  in  respect  of 

and  limit   a  negotiable  instrument  is,  that  the  acceptor  will  pay,  or  on 
domr's     his  defiuilt,  he,  the  indorser,  on  due  notice  thereof,  will  pay. 
Uabilitj.    -^^  ^  indorser  may  frame  the  indorsement  so  as  to  incur  no 
personal  responsibility,  as  by  adding  the  words  saiu  reeours^ 
or  any  other  words  of  equivalent  meaning.^    So  a  bUl  may  be 
indorsed  conditionally;®  an  indorsement  may  be  revoked  before 
it  has  been  delivered  over  to  a  bond  fide  holder,^  but  not  after- 
wards without  his  consent*    The  cancellation  of  an  indorse- 
ment  by  mistake  will  not  discltarge  the  indorser;^  nor  the  strik- 
ing out  of  the  acceptance  by  mistake.' 
Liability       A  transfer  by  mere  delivery,  without  an  indorsement,  if 
of  a  party  made  on  account  of  an  antecedent  debt,  or  for  a  valuable  con- 
transfer-    sideration  passing  at  the  time,  imposes  an  obligation  on  the 
^fve^.    *P&^y  nuJdng  ity  to  the  person  in  whose  favor  it  is  made, 
«406    equivalent  to  that  of  a  transfer  by  indorsement  But  the  trans- 
'  ferrer  cannot  be  sued  on  the  instrument,  he  is  liable  only  for 
the  consideration,  if  the  bill  be  dishonored,  unless  the  transfer- 


'  Penny  v.  Innes,  1  C.  M.  &  R.  439. 

^Chitty,  266.  «See;»i/. 

*  Cox  V.  Troy,  5  B.  &  A.  474.    (7  Eng.  C.  L.  163.)    This  was  the  case  of  an  ac- 
ceptor, but  it  is  apprehended  that  the  same  principle  applies  to  an  indoiser. 

•  Chitty,  367. 

f  Wilkinson  v.  Johnson,  3  B.  &  C.  438.     (10  Eng.  C.  L.  140.) 
'  Raper  v.  Birkbeck,  15  East,  17.    Novdli  «.  Rossi,  3  B.  &  Ad.  757.     (23  Eng. 
C.  L.-176.) 

note  made  to  order  and  indorsed  in  blnnk,  did  not  predode  the  maker  from  taking  defcaoe 
against  the  assignee.  That  a  aoaled  note  is  not  negotiable  so  as  to  entitle  the  transferreo  to 
soe  in  his  own  name,  see  Clark  ▼.  Farmer**  Co,    15  Wend.  256. 

The  indorser  of  a  note  not  negotiable  l»s  no  right  to  insist  on  demand  and  notice.    Sef- 
mour  ▼.  Van  SUek,  8  Wend.  403.) 
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lee  has  made  it  his  own  by  lachesf  or  if  it  be  forged,^  he  is  not 
liable  to  a  subsequent  transferreey  for  there  is  no  privity  of  con- 
tract between  him  and  them.® 

But  if  a  bill  or  note  be  sold  without  indorsement^  that  is,  if  When  a 
it  be  given  in  exchange  for  goods  or  for  other  bills,  or  for  a  con-  bill  or  note 
sideration  passing  at  the  time,  and  it  be  agreed  that  the  party  ^  ^^^' 
take  the  bill  in  payment  and  run  the  risk  of  its  being  paid,  the 
transferrer  will  not  be  liable  to  refund  the  consideration,  if  he 
did  not  know  at  the  time  that  it  was  not  a  good  biil.'^ 

Where  ^.  discounted  bills  with  a  banker  and  received  other 
bills  in  part  of  the  discount,  but  not  indoped  by  the  banker; 
held,  that  ^.  having  taken  them  without  indorsement,  must  be 
tak^i  to  have  received  them  on  their  own  credit  only,  and 
though  they  turned  out  to  be  bad,  the  bankers  were  not  liable 
OD  them,  for  by  not  indorsing  them  they  refused  to  pledge  their 
credit  to  their  validity.^  ^  If  a  party  consents  to  tsdse  notes  as 
money,  he  takes  them  at  his  peril."' 

7. — Time  of  indorsement.']  Bills  and  notes  are  most  usually  Indone- 
indorsed  after  acceptance  and  before  they  become  due;  but  a  ment  may 
transfer  may  be  made  before  acceptance,  and  after  the  bill  has  ^f  ^  ^ 
become  due.  An  indorsement  may  be  mkde  on  a  blank  stamp,  ^J^ 
and  the  ind<Mrser  will  be  liable  to  all  the  subsequent  parties  to 
the  bill,  to  ^any  amount  inserted  therein  applicable  to  the 
stamps''    As  where  the  defendant  to  accommodate  one  O.  in- 
dorsed his  name  on  five  copper*plate  checks,  made  in  the  form 
of  promissory  notes,  but  in  blank,  and  O.  filled  them  up  as  he 
thought  fit,  *and  the  plaintiff  discounted  them,  knowing  that    *407 
the  notes  were  in  blank  at  the  time  of  the  indorsement;  in  an 
action  by  the  plaintiff  against  the  indorser,  Lord  Mansfield 
said,  <<  Nothing  is  so  clear  as  that  the  indorsement  on  a  blank 
note  is  a  letter  of  credit  for  an  indefinite  sum.    The  defendant 
said  trust  O.  to  any  amount,  and  I  will  be  his  security.  It  does 
not  Ue  in  hi^  mouth  to  say,  Uie  indorsements  were  not  regular.if   . 
And  where  a  bill  was  drawn  and  indorsed  by  the  payee  before 
the  time  it  bore  date,  and  the  payee  died  before  the  day  on 
which  it  bore  date,  acceptance  having  been  refused;  held,  that 
the  indorsee  might  sue  the  drawer  on  the  biil> 


■  Ex  parte  Blackbunie,  10  Yes.  304.    Owenson  2.  Morse,  7  T.  R.  65. 
^  Jones  V.  Ryde,  5  Taunt.  488.    (1  Eng.  C.  L.  166.)    Bmce  v,  Bruce,  1  Maish. 
165.     (1  Engr.  C.  L.  170.)    Fuller  v.  Smith,  R.  &  M.  49.    (31  Eng.  C.  L.  379.) 
« In  re  Barrington,  3  Sch.  &  Lef.  113.    Ward  «.  Evans,  Lord  Raym.  988. 

*  Penn  «.  Harrison,  3  T.  R.  759. 

•  Fydell  «.  Clarke,  1  Esp.  446.    Emly  v.  Lye,  15  East,  7. 

t  Per  Bavley,  J.,  in  Camidge,  v.  Allenby,  6  B.  &  C.  383.    (13  Eng.  C.  L.  303.} 
'  Russell  V.  Langstaffe,  Doug.  514.    See  Usher  v,  Dauncey,  4  Camp.  97.    Sehnlts 

«.  Astley,  arUe^  399. 

^  Passmore  v.  North,  13  East,  517.    But  by  17  Geo.  Ill,  c.  30,  s.  1,  bills  or  notes 

under  5^  shall  not  be  indorsed  before  the  date  thereof,  and  the  48  Geo.  Ill,  c.  149, 

prohibits  checks  or  drafts  on  bankers  being  post  dated.    See  Snaith  o.  Mingay,  1  M« 

&  S.  87.    Crotchley  «.  Clarence,  3  M.  &  S.  90,  an^,  368. 
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Effect  of  If  the  holder  of  a  bill  of  exchange,  which  has  been  present- 
ladies  of  ej  for  acceptance  and  dishonored,  transfer  it  without  giving 
indoraer.  jj^^j^  ^f  ^q  dishonor  to  the  indorser,  or  the  drawer,  the  draw- 
er is  discharged  as  to  the  indorser,  on  account  of  the  laches  of 
the  latter  in  not  giving  him  notice;  but  the  indorsee  may  sue 
all  parties  to  the  bill,  including  the  drawer;  for  there  is  no- 
thing on  the  face  of  an  unaccepted  bill  to  awaken  a  suspicion 
that  it  has  been  presented  for  acceptance  and  refused;  and  if 
the  indorsee  gives  a  valuable  consideration  for  it  and  takes 
it  innocently,  he  is  not  guilty  of  any  breach  of  duty  towards 
the  drawer,  and  is  therefore  not  affected  by  the  omission  of  the 
indorser/ 

But  if  the  indorsee  had  notice  of  the  dishonor  at  the  time 

that  he  took  the  bill,  he  would  not  be  entitled  to  recover  from 

the  drawer;  as  where  •/?.  for  the  accoipmodation  of  B.  indorsed 

two  bills  drawn  by  B.  in  &vor  of  «^.,  J9.  gave  both  the  bills  to 

C,  who  entered  into  an  agreement  with  «^.  that  if  one  of  these 

bills  should  be  paid,  ^/i,  should  be  exonerated  from  the  other. 

One  of  the  bills  was  subsequently  paid  by  «^.,  the  other  was 

presented  for  acceptance  and  dishonored;  after  which  it  was 

*408    *indorsed  by  C.  to  the  plaintiff,  with  notice  of  the  dishonor. 

The  plaintiff  having  sued  w9.  on  the  bill,  the  court  held,  that 

having  taken  the  bill  after  notice  of  dishonor,  he  took  it  with 

all  its  infirmities,  one  of  which  was  the  agreement  between 

the  defendant  and  C,  which,  as  it  would  be  a  good  defence  in 

an  action  by  C,  was  also  an  answer  to  the  present  action.^ 

Kapai^      A  person  who  has  once  been  dischaiged  by  laches  from  bis 

to  a  bill  be  liability  on  a  bill,  is  always  discharged.    Where  acceptance 

^^1^   "^as  refused,  and  the  holder  gave  no  notice  thereof;  and  when 

he  Mai-    ^b®  b^ll  became'due  the  holder  presented  it  for  payment,  which 

ways  dis-  also  was  refused;  after  wfiich  he  called  upon  an  indorser,  who, 

charged,    being  ignorant  of  the  laches  of  the  holder,  paid  the  bill,  and 

sued  a  previous  indorser,  who  set  up  the  laches  of  the  holder 

as  a  defence;  it  was  urged  that  the  plaintiff  ought  not  to  be 

prejudiced  by  the  laches  of  a  subsequent  holder,  without  meanis 

of  information;  but  the  court  held,  that  his  ignorance  of  such 

laches  when  he  paid  the  bill,  could  not  rqvive  the  liability  of 

the  defendant,  who  had  been  discharged  by  the  same  laches.* 

The  trans-  8. — TVans/er  oj  an  overdue  bill,']  A  bill  or  note  may  be 
ferree  of  transferred  either  by  indorsement  or  delivery  after  it  becomes 
due^bin  ^^®*  ^^^  ^  ^^^  ^^^  takes  a  bill  or  note  after  it  becomes  due, 
has  only  ^^'^  it  subject  to  all  the  objections  and  equities  affecting  the 
the  same  instrument  itself,  and  to  which  it  was  liable  in  the  hands  of  the 
rights  in  person  from  whom  he  takes  it  **  After  a  bill  or  note  is  due  it 
IT'h^V^  comes  disgraced  to  the  indorsee,  and  it  is  his  duty  to  make  in- 
^  ^^      quiries  concerning  it;  if  he  takes  it,  though  he  gives  a  full  con- 

»  0*Keefe  v.  Dann,  6  Taunt  305.    (1  Eng.  C.  L.  399.)    DiMBenUenie^  Chambre,  J.i 
bat  affirmed  in  Error,  6  M.  &  S.  d83. 
^  Crossley  v.  Ham,  13  East,  498.  «  Roscoe  v.  Hardy,  Id  East,  434. 
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sideration  for  it,  he  takes  it  on  the  credit  of  the  indorser,  and  sub-  the  trans- 
ject  to  all  the  equities  with  which  it  may  be  encumbered/'*  "  It  ^®"*'  *^' 
has  never  been  determined  that  a  bill  or  note  is  not  negotiable 
after  it  is  due,  but  if  there  are  any  circumstances  of  fraud  in 
the  transaction,  and  it  is  indorsed  to  the  plaintiff  after  it  is  due^ 
I  have  always  left  it  to  the  jury,  upon  the  slightest  circum- 
stance, to  presume  that  the  indorsee  was  acquainted  with  the 
fraud.''**  Where  Z>.  drew  a  note  payable  *to  S.  or  order,  who  '409 
indorsed  it  to  7!,  who  had  it  presented  and  noted  for  non-pay- 
ment, />.  paid  the  money  to  jS.,  who  took  up  the  note  trom  7!, 
and  instead  of  returning  it  to  D.  he  indorsed  it  to  B,  who  sued 
2>.  thereupon;  held,  that  B.  was  not  entitled  to  recover,  for  as 
he  took  it  after  it  became  due,  he  took  it  on  the  credit  of  the 
person  from  whom  he  received  it,  and  he  must  stand  in  the 
situation  of  such  person.  Whatever  would  be  a  defence  against 
the  giver,  would  oe  a  defence  against  the  receiver.*  Where  A 
made  a  note  for  the  accommodation  of  B.y  who  indorsed  it  to 
O.  after  it  was  dishonored,  and  C.  indorsed  it  to  D.;  held,  that  ' 
Z>.  could  not  sue  •4.  on  it;  for,  as  B.  had  given  no  consideration 
to  •/?.  for  it,  he  could  not  enforce  payment  from  him,  and  C. 
and  D,  took  the  note  subject  to  all  the  equities  with  which  it 
was  incumbered  in  JB.'s  hands.* 

But  where  t^.,  being  indebted  to  his  banker,  deposited  with 
him  an  accommodation  acceptance  by  J9.,  as  a  security,  and  ^ 
when  the  bill  became  due,  the  balance  between  •/?.  and  the 
banker  was  in  favor  of  ^.;  but  •/?;  failed  some  time  afterwards 
indebted  to  his  banker,  the  bill  still  continuing  in  the  possession 
of  the  latter;  held,  that  the  banker  might  sue  B,y  the  acceptor, 
on  the  bill;  for,  as  the  bill  had  been  sent  on  account ,  which 
must  have  meant  a  floating  account,  and  was  suffered  to  re- 
main after  a  period  at  which  it  might  have  been  demanded 
back,  the  plaintiff's  claim  revested,  when  by  fresh  advances  the 
balance  turned  in  his  favor.  The  court  said  that  as  the  acceptor 
did  not  demand  it  back  when  it  became  due,  it  implied  that  he 
considered  himself  to  be  a  surety .• 

So  where  •/?.  deposited  a  bill,  which  was  accepted  for  the 
accommodation  of  the  drawer,  in  the  hands  of  his  banker,  as  a 
security  for  advances,  and  before  it  was  due  the  bankers  re- 
turned it  to  •/?•  The  bill  having  been  dishonored,  •/?.  returned 
*it  to  the  bankers,  but  in  the  mean  time  he  bought  a  ship  from  *410 
the  drawer,  and  agreed  to  give  up  the  bill  in  part  payment; 

■  Per  Lord  Ellenboroagh,  in  Tinson  v.  Francis,  1  Campb.  19. 
^  Per  BttUer,  J.,  in  Taylor  «.  Mather,  3  T.  R.  83,  ti. 

*  Brown  v.  Daris,  3  T.  R.  80.  Lord  Kenyon  differed  from  the  reet  of  tiie  court  in 
this  caae;  be  thought  that,  nnlese  notice  of  the  dishonor  oould  be  brought  home  to 
the  indorsee,  he  ought  not  to  be  affected  by  it.  But  in  Boehm  v.  Sterling,  7  T.  R. 
420,  his  lordship  said  it  made  no  difference  whether  the  indorsee  had  notice  of  the  dis- 
honor or  not. 

*  TinsoQ  •.  Francis,  1  Campb.  19. 

*  Attwood  9.  Crowdie,  1  Stark.  483.    (9  Eng.  C.  L.  477.) 
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held,  that  the  baxiken  might  notwithstanding  sae  tfao  acoeptor, 
for  when  the  bill  was  returned  to  them,  they  returned  to  their 
former  right;  they  held  it  for  value  before  it  was  due;  and 
their  right  revested.*  And  where  a  bill  was  accepted  for  the 
accommodation  of  the  drawer,  who  indorsed  it  after  it  became 
due;  in  an  action  by  the  indorsee  against  the  acceptor,  the  de- 
fendant pleaded  that  the  pUintijST  tocdc  it  after  it  became  dne, 
knowing  that  it  was  an  accommodation  bilL  On  demurrer, 
the  court  held,  that  there  being  no  fraud  or  collusion  alleged, 
the  plea  was  bad,  and  gave  judgment  for  the  plaintiff.^  Where 
the  drawer  of  a  bill  payable  to  his  own  order  settled  with  the 
acceptor  after  it  became  due,  and  gave  him  a  receipt  in  full  for 
all  demands,  and  the  drawer  afterwards  indorsed  the  bill  to  the 
plaintiff;  held  that  the  latter  could  not  recover  from  the  ac- 
ceptor.* 

As  the  indorsee  of  an  overdue  bill  takes  it  with  all  the  in- 
firmities which  affect  the  title  of  the  indorser,  so  is  he  entitled 
to  all  the  advantages  of  the  party  from  whom  he  has  received 
it  As  where  a  bill  was  accept^  for  a  debt  contracted  on  a 
smuggling  transaction,  and  indorsed  for  a  valuable  considera- 
tion before  it  was  due  to  a  bond  fide  holder,  who  indorsed  it 
after  it  became  due  to  the  plaintiff;  held,  that  as  the  indorser 
might  have  sustained  an  action  on  it  against  the  acceptor,  so 
might  the  indorsee,  and  that  it  was  not  competent  to  the  de- 
fendant to  set  up  the  illegality  of  the  original  consideration  as 
Mil  against  the  *plaintiff9  though  it  would  be  a  good  defence  to  an 
action  by  the  payee.*' 

But  die  inaorsee  of  a  bill  or  note  overdue  is  liable  to  such 
equities  only  as  attach  on  the  bill  or  note  itself^  and  not  to 
claims  arising  out  of  collateral  matters;  therefore  in  suing  the 
maker  he  is  not  liable  to  a  set  off  in  respect  of  a  debt  due  from 
the  indorsee  to  the  maker,  and  which  would  be  available  against 
the  indorser.®  A  note  payable  on  demand  is  not  op^i  to  the 
same  suspicion  as  a  note  overdue,  and  therefore  without  evi- 
dence of  payment  having  been  demanded  and  refused,  it  is 
not  to  be  considered  as  such.'    A  note  payable  on  demand 

« 

'  Bosanqoot «.  Dndman,  1  Stark.  1.    (9  Eng.  G.  L.  967.) 

^  Charles  «.  ManMlen,  1  Taunt  994^  There  ia  a  qumn  added  to  this  in  Bayley, 
601,  and  it  aeema  difficult  to  reconcile  it  with  Tinaon,  v,  Francis,  4ifi(e,  409.  In  a  note 
in  Chit^jT*  941,  the  grrouad  of  this  decision  is  supposed  to  be  that  the  drawee  who 
accepts  for  ^e  accommodation  of  the  drawer  does  not  limit  the  accommodation  to  any 
parHeular  Hmc^  and  by  suffering  it  to  remain  \n  the  drawer's  possession,  impliedly 
authorises  him  to  make  use  of  Uie  bill  at  any  time  till  he  reeeinds  the  authority;  that 
consequently  he  cannot  refuse  to  pay  a  holder  for  yalue,  en  the  ground  of  the  bill 
having  been  transferred  after  it  was  nominaUy  payable.  See  Collenridge  v*  Farquhar- 
aon,  1  Stark.  259.  (9  £ng.  C.  L.  381.)  Buauud  v.  Fleoknoe,  M.  3dl  (9  Eng.  C. 
L«  414.) 

« Thorogood  o.  Clark,  9  Stark.  951.    (3  Eng.  C.  L.  337.) 

'  Chalmere  «.  Lanion,  1  Campb.  383. 

*  Burrouffh  v.  Moss,  10  B.  &  C.  558.    (91  Eng.  C.  L.  198.)    5  M.  &  R.  996. 

t  fiarough  v.  White,  4  B.  &  C.  325.  (10  Eng.  C.  L.  345.)  See  Goodall  tu  Ray, 
lH.&W.333,jwt^,498. 
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with  interest  until paidy  having  been  indorsed  two  years  and 
an  half  after  its  date,  held  that  the  indorsee  might  sue  upon 
it;*  and  so  where  it  was  indorsed  nine  years  after  the  date> 

9. — TSranefer  of  an  overdue  check,']  The  rule  as  to  biljs  and 
notes  taken  when  overdue,  is  not  strictly  appKcable  to  checks 
upon  bankers.  Where  the  owner  of  a  check  for  50/.  lost  it, 
and  five  days  after  the  date  it  was  passed  to  a  shopkeeper,  who 
received  the  amount  at  the  bank;  held,  that  tfie  owner  who, 
lost  it,  might  recover  the  amount  from  the  shopkeeper.  Abbott, 
C.  J.,  observed,  ''that  an  instrument  of  this  nature  coming  into 
the  hands  of  a  party  so  long  after  its  date,  is  to  be  considered 
in  the  same  light  as  a  bill  of  exchange  overdue,  and  in  such 
case  it  is  incumbent  on  the  party  who  takes  the  instrument 
under  such  circumstances,  to  show  that  the  party  from  whom 
he  took  it  had  a  good  title.''  Holroyd,  J.,  ^  a  check  is  payable 
immediately,  and  the  holder  of  it  keeps  it  at  his  peril,  and  the 
person  taking  it  after  it  is  due  takes  it  also  at  his  peril."*  But 
*in  a  subsequent  case,  where  the  defendant  took  two  checks  six  *412 
days  after  the  date  from  a  person  who  obtained  them  through 
fraud,  in  an  action  by  the  drawer,  Lord  Tenterden  said,  '<  It 
cannot  be  laid  down  as  a  matter  of  law,  that  a  party  taking  a 
check  after  any  fix^  time  from  its  date  does  so  at  his  peril; 
and,  therefore,  the  mere  fact  of  the  defendant  having  taken  the 
checks  six  days  after  they  bore  date  from  a  person  who  had  not 
given  value  for  them,  did  not  entitle  the  plaintiff  to  a  verdict" 
Littledale,  J.,  ^  Though  the  rule  of  law  certainly  is  that  a  party 
taking  a  bill  or  note  overdue,  has  it  with  the  same  title  and  no 
other  as  the  person  from  whom  he  receives  it,  I  think  the  same 
rule  cannot  be  applied  to  checks."* 

10. — Transfer  after  payment.'}    Bills  and  notes  are  nego-  A  bill  is 
tiable  ad  infinitum  until  paid  by  the  acceptor  or  maker,  unless  transfer- 
the  negotiation  would  have  the  effect  of  making  one  of  the  *^}®  ^^ 
parties  liable  who  would  otherwise  be  dischai^ed.    Where  t^.  |^  oJL^ 
drew  a  bill  on  B,  payable  to  the  order  of  Ji,y  who  indorsed  it  (^, 
over,  B,  having  d^honored  his  acceptance,  Ji.  took  up  the  bill 
and  indorsed  it  again  to  the  plaintiff,  whasued  J9.;  held,  that 
he  was  entitled  to  recover  from  B.    Lord  Ellenborough:  '^  A 
bill  of  exchange  is  negotiable  ad  infinitum  until  it  has  been 
paid  by  or  discharged  on  'behalf  of  the  acceptor.  If  the  drawer 


*  GaseoTue  r.  SmiA»  liTClel.  &  Y.  338. 

»  Morris  V.  Lee,  Chitty,  79;  bat  see  Banks  «.  Colwell,  3  T.  R.  81. 

«  Down  «.  Hailing,  4  B.  &  C.  330.  (10  Eng.  C.  L.  347.)  But  the  decision  of 
Htffi  eomt  in  this  case,  as  to  the  oaestion  for  the  consideration  of  the  jury,  under  such 
eircnmstances,  has  been  OTerroled,  see  ante,  400.  See  Boehm  v.  Sterling,  7  T.  R« 
433. 

'  Rothschild  v.  Comey,  9  B.  &  C.  388.  (17  Enff.'C.  L.  403.)  It  is  apprehended 
that  since  the  decision  of  Crook  v.  Jadis,  5  B.  fr  Ad.  909,  (87  Eng.  C.  L.  334,)  anU^ 
400,  tiie  proper  question  for  the  jury  in  such  cases  is,  whether  the  party  taking  the 
check  has  been  guilty  of  gross  negligence. 
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has  paid  the  bill,  it  seems  that  he  may  sue  the  aoeeptor  on  it; 
and  if  instead  of  suing  tiie  acceptor  he  put  it  in  circulation  on 
his  own  indorsement  ooly,  it  does  not  prejudice  any  of  the  other 
parties  who  have  mdorsed  the  bill,  that  the  holder  should  be 
at  liberty  to  sue  the  acceptor.    The  case  would  be  different  if 
the  circulation  of  the  bill  would  have  the  effect  of  prejudicing 
any  of  the  indorsees."*    But  where  A.  drew  a  bill  on  A  pay- 
able to  C.  or  order,  and  B.  having  dishonored  his  acceptance, 
A,  took  up  the  bill  and  indorsed  it  to  Z?.,  who  sued  B.  on  it; 
held,  that  he  could  not  recover.    Per  Lord  Mansfield,  ^  When 
*413    a  draft  is  given  payable  *to  A,  or  order,  the  purpose  is,  that  it 
shall  be  paid  to  t^.  or  order,  and  when  it  comes  back  unpaid, 
and  is  taken  up  by  the  drawer,  it  ceases  to  be  a  bill.    If  it 
were  negotiable  here,  C.  would  be  liable,  for  which  tliere  is  no 
color."^ 
If  paid  be-     A  bill  or  note  may  be  paid  before  it  is  due  by  any  person, 
fore  due  it  mj^  afterwards  indorsed  before  it  arrives  at  maturity.    Where 
terwiuSie    *  ^^  ^  P*^^  ^*^  indorsed  to  a  bond  fide  holder  for  valuable 
indoned.   consideration,  held  that  he  might  recover  from  the  payee,  not- 
withstanding the  payment,  there  being  nothing  on  the  bill  to 
show  such  payment,  or  to  awaken  the  suspicion  of  the  holder; 
pa3nnent  did  not  extinguish  it  more  than  discounting  would; 
whilst  its  time  was  running  it  remained  negotiable.*^     The 
party  paying,  therefore,  should  take  care  to  note  the  payment 
on  the  bill 
¥/lieii  When  a  bill  has  been  paid  by  the  acceptor,  it  is  functus 

l^d  by     officio  at  common  law,  and  by  the  e3q[>ress  provisions  of  the 
^ptoT      s^^^^P  I&^s  1^^  longer  reissuable.'    But  the  maker  of  promis- 
^    '      sory  notes,  payable  to  bearer  on  demand,  iox  any  siun  not 
exceeding  100/.,  (being  duly  licensed  for  that  purpose,)^  may 
reissue  the  same  from  time  to  time  after  payment,  as  often  as 
he  thinks  fit.^ 
Effect  of        A  bill  or  note  cannot  be  indorsed  for  less  than  the  full  sum 
*i^^®if     appearing  to  be  due  thereon.*    But  the  indorser  of  a  bill  of 
mYmeDi!   exchange,  having  received  part  of  the  contents  from  the  drawer, 
^^        cannot  recover  more  than  the  residue  from  the  acceptor;* 


'  Callow  V.  Lawrence,  3  M.  &  S.  97.    Hubbard  o.  Jackson,  4  Bing.  390,  (15  Eng. 
C.  L.  13,)  S.  P. 

'^  Beck  V,  Robley,  1  H.  Bl.  89,  n.  The  court  adrerting  to  this  case  in  Callow  v. 
Lawrence,  said,  that  if  the  bill  had  been  neffotiable,  it  would  haye  the  effect  of  Ten- 
dering C.  liable  upon  his  indorsement,  which  in  point  of  law  was  discharged  by  J. 
taking  the  bill  up,  and  the  bill  could  not  be  negotiable  by  striking  out  C's  indorse- 
inent,  which  distinguished  it  from  that  oase  where  the  biU  was  made  payable  to  the 
drawer.  It  follows  from  Beck  v.  Robley,  that  a  bill  once  paid  cannot  be  negotiated, 
if  the  effect  of  the  negotiation  would  be  to  render  a  party  liable  who  would  otherwise 
be  discharged. 

<  Burbridge  v.  Manners,  3  Campb.  194. 

'  Chitty,  240.    55  G.  Ill,  c.  184,  s.  19. 

*/(2.  s.  24.  '/<;.  8. 14&15. 

>  Hawkins  v,  Cardy,  Lord  Raym.  360.    But  if  the  part  of  the  bill  be  receiyed^  it 
may  be  indorsed  oyer  for  the  remainder.    IcL 

^  Bacon  «•  Seailes,  1  H.  BL  88. 
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and  if  the  acceptor  were  to  pay  the  bill  after  notice  that  the 
*drawer  had  paid  it,  the  drawer  might  recover  the  mon6y  so    *414 
paid  from  the  acceptor/    If  a  bill  or  note  be  transferred  for 

J)art  of  the  sum  due  on  it,  and  the  amount  for  which  it  is  trans- 
erred  does  not  appear  thereon,  the  assignee  may  sue  the  ac- 
ceptor or  maker  for  the  whole  amount,  and  he  is  a  trustee.of 
the  surplus  for  the  assignor.^  < 

A  bill  of  exchange  was  drawn  by  A.  on  B.  and  indorsed  to 
C,  the  bUl  was  not  satisfied  when  due,  but  part  payments  were 
afterwards  made  by  the  drawer  and  acceptor.  Two  years  after 
it  became  due,  Z>.  paid  the  balance  to  C,  the  holder,  who 
indorsed  the  bill,  and  wrote  a  receipt  on  it  in  general  terms; 
held,  that  parol  testimony  was  admissible  to  explain  the  re- 
ceipt, and  it  appearing  by  such  evidence  that  Z>.  paid  the  bal- 
ance, not  on  account  of  the  acceptor  or  drawer,  but  in  order  to 
acquire  an  interest  in  the  bill  as  purchaser,  it  might  be  indorsed 
by  B.  after  it  l)ecame  due,  so  as  to  give  the  indorsee  all  the 
rights  which  C,  the  holder,  had  before  the  indorsement,  and 
such  indorsee  might  recover  from  the  drawer  the  balance  un- 
paid by  hioL" 

It  is  a  general  rule,  that  no  tide  can  be  obtained  through  Rights  of 
forgery.  Where  a  promissory  note  delivered  by  the  defendant  ^^  *"»•- 
to  the  plaintiff,  payable  to  plaintiff's  order,  was  stolen  from  the  ?1^^-m 
plaintiff  by  his  clerk,  who,  after  forging  the  plaintiff's  indorse-  ornote. * 
ment,  obtained  payment  of  the  defendant's  banker,  who  hand- 
ed the  note  to  the  defendant:  held,  that  the  plaintiff  was  en- 
titled to  recover  the  ampunt  of  the  note  in  an  action  of  trover, 
though  the  defendants  had  no  notice  of  the  forgery  until  six 
weefs  after  it  had  come  into  their  possession,  it  not  appearing 
that  the  plaintiff  had  been  guilty  of  negligence.^  If,  however, 
a  bill  or  check  be  drawn  in  so  careless  and  improper  a  manner, 
as  thereby  to  enable  a  third  person  to  practise  the  fraud,  then 
the  drawer  must  bear  the  loss.  A  custom^  of  the  banker,  on 
leaving  home,  entrusted  his  wife  with  several  blank  forms  of 
checks,  signed  by  himself,  and  ^'desired  her  to  fill  them  up,  *415 
according  to  the  emergency  of  his  business.  She  filled  up  one 
with  the  words  "fifty  pounds  two  shillings,"  beginning  the 
word  "  fifty"  with  a  small  letter  in  the  middle  of  a  line,  the 
figures  52  %^  were  also  placed  at  a  considerable  distance  to  the 
right  of  the  printed  &.  She  gave  the  check  thus  filled  up  to 
her  husband's  clerk  to  get  it  cashed,  who  inserted  the  words 
"  three  hundred"  before  the  word  "  fifty,"  and  the  figure  3 
between  the  printed  &  and  the  figures  52  2.  He  then  pre- 
sented it  at  the  banker's,  who  paid  350/.  2«.  on  it;  held,  that 
the  loss  should  fall  on  the  customer  and  not  on  the  banker,  for 
though  it  was  a  well  established  rule,  that  the  banker,  and  not 

*  Per  Lord  Loughborough,  C.  J.,  id*  89. 

^  Reid  V.  FurniTal,  5  C.  &  P.  499.    (34  Eng.  C.  L.  437.)    1  C.  &  M.  538. 

«  GniYes  o.  Ker,  3  B.  &  Ad.  313.    (23  Eng.  C.  L.  79.) 

<  Johnson  «.  Windle,  3  Ding.  N.  C.  82&    (39  Eng.  C.  L.) 
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the  customer,  must  suiler  if  payment  be  made  witbont  andio- 
rity,  as  the  banker  is  bound  to  be  acqoainted  with  the  hand* 
writing  of  his  customers,  yet  if  it  be  the  fiiult  of  the  customer 
that  the  banker  pay  more  than  he  ought,  the  former  must 
bear  the  loss,  and  the  careless  and  incautious  manner  in  which 
this  check  was  filled  up,  invited  the  forgery  and  miried  the 
bankers.* 
Money  Where  money  is  paid  through  a  mistake  on  a  forged  instm- 

paid  by     ment,  it  may  be  recovered  back  in  an  action  for  money  had, 
"""^Mfid  *^''  ^®  ^'^®'  "Money  had  and  received.'**    Every  fraudulent 
Sstro^**^^  alteration  in -a  bill  or  note,,  whether  by  subtractiofi,  addition,  or 
ment  may  substitution,  is  foigery.*^    So  the  discbai^ing  one  indorsement, 
be  leco-     and  the  insertion  of  another,  is  a  forgery.^    To  sign  the  name 
▼^^        of  a  fictitious  or  non<«xisting  person  is  a  forgery.*    It  is  also  a 
'^*^'^        forgery  to  sign  a  man's  own  name  with  intention  that  the  sig- 
nature should  pass  for  the  signature  of  another  person  of  the 
same  name/   Making  a  mark,  and  suffering  the  assumed  name 
to  be  written  against  it  is  forgery.^    But  where  the  drawer  of 
a  bill  subscribed  himself  ^  Thomas  Wilson,"  his  real  name  be- 
•41(J*  ing  "Thomas  Wilson  Richardson,"  it  was  held  not  •to  be  a 
forgery  in  the  absence  of  evidence  of  an  intention  to  defraud.^ 


SECTION  VU. 

^  PRESENTMENT  FOB  ACCEFTANCS. 

Present-        Where  a  bill  of  exchange  is  made  payable  within  a  specified 

ment         time  after  sighty  or  after  demand,  it  is  necessary ^  in  order  to 

shmild  be  £3^  ^^  ^^^^  when  payment  is  to  be  made,  to  present  it  to  the 

2i  eases,   dra^ivee  for  acceptance ,  for  otherwise  the  time  of  payment  would 

never  arrive;  but  in  other  cases  it  is  not  necessary  to  present 

the  bill  before  it  is  due. (I)    It  is,  however,  most  advisable  in 

all  cases  to  endeavor  to  get  the  bill  accepted,  as  bv  that  means 

the  holder  obtains  the  additional  security  of  the  arawee  upon 

the  bill  itself,  and  which  consequently  becomes  more  negotiable; 

and  if  the  drawee  refuse  to  accept,  the  drawer  and  the  indorser 

•  Yonng  V.  Grote,  4  Bing.  358.     (13  Bug.  C.  L.  423.)    13  Moore,  484. 
^  AnU,  58. 

•  11  Geo.  IV,  &  1  W.  IT,  c.  66.    See  Rose  v.  Elworthy,  Bayley,  547.    R.  c. 
Txeble,  2  Taunts  338. 

'  See  anU^  388.    '*  Alteraticm."    R.  «.  Biikett,  R.  &:  R.  351. 

•  R.  V,  Hales,  17  St.  Trials,  161.    R.  v.  Parkes  and  others,  3  Leach,  775. 
'  Mead  v.  Younff,  4  T.  R.  38,  ante^  401. 

'  R.  V.  Dunn,  1  Leach,  57.    3  East,  P.  C.  963. 

^  Schultz  V.  Astley,  3  Bing.  N.  C.  544.     (39  Eng.  C.  L.  414.)     1  Hodges,  435, 
arOe^  399. 

(1)  (AwAettor  y.  Primt,  13  Pick.  399.) 


SEC,  VI.]      PHESEKTMSNT  FOB  ACCEPTANCE.  416 

may  immediately  be  suecl.(l)  It  is  said,  that  it  is  incumbent 
on  the  holder,  who  is  a  mere  agent,  and  on  the  payee  when 
directed  by  the  drawer  to  do  so,  to  present  it  for  acceptance  as 
soon  as  possible;  and  if  any  loss  should  arise  from  their  neglect 
to  do  so,  as  by  the  drawee  failing  in  the  interim,  the  agent 
might  be  answerable  in  damages  to  his  principal,  and  the  piayee 
might  lose  his  remedy  on  the  bill/ 

There  is  no  rule  respecting  the  time  within  which  bills  pay-  Within  a 
able  so  many  days  after  sight  should  be  presented;  but  they  reasonable 
must  be  presented  within  a  reasonable  time,  "which  is  a  mixed  **™®' 
question  of  law  and  of  fact"**  Where  a  bill  payable  in  India 
sixty  days  after  sight,  was  presented  twenty-six  days  after  it 
had  arrived  there,  the  jury  found  that  it  was  presented  within 
a  reasonable  time,  and  the  court  refused  to  disturb  their  verdict 
Kyre,  C.  J.  "  The  courts  have  been  very  cautious  in  fixing  any 
time  for  presenting  for  acceptance  an  inland  bill  payable  at  a 
certain  period  after  sight,  and  it  seems  to  me  more  necessary 
to  be  cautious  with  respect  to  a  foreign  bilL  I  think,  indeed, 
that  *the  holder  is  bound  to  present  it  within  a  reasonable  time;  »4i7 
and  what  is  a  reasonable  time  must  depend  on  the  circum* 
stances  of  the  case;  and  it  must  always  be  for  the  jury  to  de- 
termine whether  any  laches  are  imputable  to  the  plaintiff." 
Buller,  J.  "  Tlie  only  rule  I  know  of,  which  can  be  applied  to 
the  case  of  bills  of  exchange  is,  thai  due  diligence  must  be 
used.  Due  diligence  is  the  only  thing  to  be  looked  at,  whether 
the  bill  be  foreign  or  inland;  and  whether  it  be  payable  at 
sight,  or  so  many  days  after,  or  in  any  other  manner.  But  I 
think  a  rule  may  thus  far  be  laid  down  as  to  laches,  with  re- 
gard to  bills  payable  at  sight,  or  a  certain  time  after  sight; 
namely f  that  they  ought  to  be  put  in  circulation,'^^  "  For 
if  bills  are  circulated,  the  parties  are  known  to  the  world,  and 
their  credit  is  looked  to;  and  if  a  bill  drawn  at  three  days'  sight, 
were  kept  out  in  that  way  for  a  year,  I  cannot  say  that  there 
would  be  laches.  But  if  instead  of  putting  it  into  circulation, 
the  bolder  were  to  lock  it  up  for  any  length  of  time,  I  should 
say  that  he  was  guilty  of  laches."* 

Where  a  bill  was  drawn  in  London,  on  Lisbon,  on  the  12th 
of  May,  and  circulated  in  France,  and  not  presented  for  ac- 
ceptance until  the  22d  of  August,  following;  this  was  not  con- 
sidered an  unreasonable  delay.®  So  where  the  plaintiff  received 
a  bill  twenty  miles  firom  London,  on  Friday  morning,  drawn 
on  a  banker  in  London,  one  month  after  sight,  and  the  bill  was 

•  Chitty,  300. 

^  Per  Lord  Tenteiden,  in  Shute  v.  Robins,  M.  &  M.  133,  (14  Eng.  C.  L.  215,)  potty 
418. 

«  Muilman  «.  D'Egoino,  2  H.  Bl.  365. 

<  Per  Gibbs,  C.  J.,  in  Goupy  v.  Harden,  7  Taunt.  169,  (S  Eng.  C.  L.  60,)  ofUe^ 
350. 

•Jd. 

(1)  {Emna  v.  Gee.  11.  Peters,  80.) 
VojL.  L—22 
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not  presented  for  acceptance  until  Tuesday,  on  which  day  the 
banker  stopped  payment  and  acceptance  was  refused;  the  jury 
having  found  that  it  was  presented  within  a  reasonable  time, 
the  court  concurred.* 

Where  a  bill  drawn  by  bankers  in  the  country  on  their  cor- 
respondents in  London,  payable  twenty  days  after  sight,  was 
delivered  to  a  traveller  of  the  plaintiffs'  on  the  17th  of  Novem- 
ber, who  transmitted  it  to  the  plaintiffs  at  Bristol  on  the  24ih, 
and  on  the  29th  it  was  presented  for  acceptance  in  London,  but 
the  drawer,  having  failed  on  the  24th,  acceptance  was  refused. 
Lord  Tenterden,  C.  J.:  "The  only  question  is  whether  the 
plaintiffs  *or  their  servant  used  due  diligence  in  forwarding  the 
bill.     This  is  a  mixed  question  of  law  andjacty  and  in  ex- 
pressing my  own  opinion,  I  do  not  wish  at  all  to  withdraw 
the  case  from  the  jury.    The  bill  was  certainly  long  enough 
in  the  hands  of  the  plaintiflb  and  their  traveller  to  enable  them 
to  forward  it  London  in  the  regular  course  of  business,  and 
get  it  accepted  before  the  drawees  refused  to  accept  it    But 
whatever  strictness  may  be  required  with  respect  to  common 
bills  of  exchange  it  does  not  seem  unreasonable  to  treat  bills 
drawn  by  bankers  on  their  correspondents  as  not  requiring  im- 
mediate presentment;  but  as  being  retainable  by  the  holders 
for  the  purpose  of  using  them,  within  a  moderate  time,  (for 
indefinite  delay,  of  course,  cannot  be  allowed,)  as  part  of  the 
circulating  medium  of  the  country.    If  this  be  so,  the  delay 
in  the  present  case  does  not  seem  imreasonable;"  and  of  this 
opinion  was  the  jury.^    So  where  the  purchaser  of  a  bill  on 
Rie  de  Janiero  at  sixty  days  after  sight,  had  kept  it  in  his  own 
hands  for  five  months,  the  rate  of  exchange  having  fallen  after 
he  had  bought  it,  and  the  drawee  had  become  insolvent  before 
it  was  presented;  held,  that  the  jury  were  properly  directed  to 
consider  whether,  looking  at  the  situation  and  interests  of  both 
tlie  drawer  and  the  holder,  there  had  been  unreasonable  delay 
on  the  part  of  the  holder.    Tyndal,  C.  J.:  The  bill  must 
be  forwarded  within  a  reasonable  time,  and  there  must  be  no 
unreasonable  or  improper  delay.    Whether  there  has  been,  in 
any  particular  case  reasonable  diligence  used,  or  whether  an 
unreasonable  delay  has  occurred,  is  a  mixed  question  of  law 
and  fact  to  be  decided  by  the  jury,  acting  under  the  direction 
of  the  judge  upon  the  particular  circumstances  of  each  case."* 

Presentment  should,  in  all  cases,  be  made  during  the  usual 
hours  of  business.*  It  should  be  made  to  the  drawee  himself 
or  his  authorised  agent  Presentment  to  a  person  at  the 
drawee's  house  who  is  unknown  to  the  person  who  presented 
it,  is  not  sufficient."    When  the  bill  is  presented  for  acceptance 


*  Fry  V.  Hill,  7  Taunt.  397.    (8  Eng.  C.  L.  163.) 

0  Shute  V,  Robins,  M.  &  M.  133.     (14  Eng.  C.  L.  215.) 

""  MeUish  «.  Rawdon,  9  Bing.  416.     (33  Eng.  C.  L.  319.)    3  M.  &  Scott,  570. 

*  Marina,  113.    See  **  Presenting  for  Payment," /mm/. 

*  Qhmk  V.  Roper,  3  Esp.  175. 
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the  holder  may  leave  it  with  the  drawee  twenty-four  hours  to 
^consider  whether  he  will  accept  it  or  not,  unless  the  post  goes 
out  in  the  interim;*  unless,  in  the  interim,  he  accept  or  declare 
a  determination  not  to  accept.^  If  the  bill  be  directed  to  the 
drawee  at  a  particular  place,  and  it  appears  that  he  never  lived 
there,  or  has  absconded,  the  bill  is  to  be  considered  as  dis- 
honored.*' But  if  he  has  only  removed,  the  holder  should  en- 
deavor to  find  him  out;  and  in  all  cases,  he  should  make  every 
possible  inquiry;  and  whether  he  has  used  due  diligence  in 
that  respect  is  a  question  for  the  jury.*  If  the  drawee  is  dead 
the  holder  should  endeavor  to  find  out  his  personal  representa- 
tive and  present  the  bill  to  him." 
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3.  Qaaliiied  or  conditional  ac- 
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4.  Partial  or  TBiying.    .        .  435 
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7.  B^whom.      .        .        .  436 

8.  Liability  of  the  acceptor.  437 

9.  How  discharged.  .        .    439 
10.  Acceptance  aupra  protest.  431 


1. — Form  of  acceptance.  \  An  acceptance  is  an  engagement  Mode  of 
by  the  drawee  to  pay  the  bill  when  due.*"    Every  acceptance  of  accepting 
an  inland  bill  must  be  in  writing  upon  the  bill,  or  if  there  be  ^  inl«*^ 
several  parts  of  such  bill,  on  one  of  such  parts.«f     When   *  * 
the  drawee  accepts  a  bill,  the  most  usual  mode  is  to  write 
"  accepted,"  and  subscribe  his  name;  but  the  drawee's  signa- 
ture alone  is  sufficient,  so  is  the  word  "  accepted,"  "  present- 
ed," "  seen,"  or  any  writing  of  the  drawee  which  evinces  a 
consent  to  comply  with  the  request  of  the  drawer,  and  it  will 
be  for  the  jury  to  say  whether  the  words  ^written  on  the  bill    *430 
by  the  drawee  was  intended  to  operate  as  a  complete  accept- 
ance. **    If  the  drawee  underwrites  a  bill, "  presented  such  a 
day,"  or  only  "  the  day  of  the  month,"  it  is  such  an  acknow- 
ledgement of  the  bill  as  amounts  to  an  acceptance.^    When  an 
acceptance  is  made  by  one  partner  only  on  the  partnership  ac- 


*  Marias,  15. 

^  Ingram  v.  Foster,  3  Smith,  343.    And  if  more  than  that  time  be  given,  the  holder 
ought  to  inform  the  indorser  thereof.    Per  Curiam^  id. 

*  Anon.  Lord  Raym.  743. 

<  Collins  V.  Butler,  3  Stra.  1087.    Bateman  v.  Joseph,  13  East,  433. 

*  Chitty,  307. 

'  Per  Lawrence,  J.,  in  Clark  v.  Cock,  4  East,  73. 

<  ll(  1  Geo.  IV,  c.  78,  s.  3.  ^  Dufaur  v.  Ozenden,  1  M.  &  Rob.  90. 

*  .Ifiofi.  Comb.  401.    Powell  v.  Morrison,  1  Atk.  64. 
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count,  he  sliould  express  that  he  accepts  it  for  hunself  and 
partner,  or  subscribe  the  name  of  the  firm.  If  by  an  agent 
for  his  principal,  he  should  specify  the  character  in  whidi  be 
accepts  it* 

By  the  practice  of  London  bankers,  if  one  banker  who  holds 
a  check  drawn  on  another  banker  presents  it  after  four  o'clock, 
it  is  not  then  paid,  but  a  mark  is  put  upon  it  to  show  that  the 
drawer  has  effects;  and  this  mark  binds  the  bankers  to  pay  on 
the  next  day  at  the  clearing  house;^ 

Accept-  2. — Form  qf  accepting  foreign  bilb.^  As  the  1  &  2  G.  IV, 
anoe  of  a  c.  78,  does  not  apply  to  foreign  bills,  the  acceptance  of  sudi 
b^lfnMd  ^  T^^^i  not  be  in  writing  on  the  bill,  it  may  be  verbal;  a 
not  be  in  ni^^e  promise  either  by  parol*  or  in  \vTiting,  to  accept  a  foreign 
writing,  bill  will  amount  to  an  acceptance.  Where  funds  were  placed 
in  the  hands  of  partners  to  meet  bills  which  they  were  to  ac- 
cept, but  when  die  bills  were  left  for  acceptance,  no  acceptance 
was  written  on  them;  and  on  Ihis  matter  being  mentioned  to 
one  of  the  partners,  he  said,  <'  What,  uot  accepted,  we  have 
had  the  money,  and  they  ought  to  have  been  paid,  but  I  do 
not  interfere,  you  should  see  my  partner;"  held,  an  accept- 
ance.**  Where  the  drawer  of  a  bill  of  exchange  sent  a  letter 
of  advice  to  the  drawee,  who  returned  an  answer,  saying, 
'^that  the  bill  should  be  duly  honored,  and  placed  to  the 
drawer's  credit;"  held,  an  acceptance.*  So,  where  the  drawee 
of  a  bill  who  had  refused  to  accept  it  when  presented,  after- 
*421  wards,  but  before  the  *bill  became  due,  wrote  a  letter  to  the 
drawer,  saying  that  his  prospects  having  much  improved,  "  he 
should  accept  or  certainly  pay  the  bill,"  which  letter  did  not 
reach  the  drawer  until  after  the  bill  was  due;  held,  that  the 
letter  amounted  to  an  acceptance,  for  a  promise  to  accept  or 
pay  an  existing  bill  was  an  acceptance;  and  it  was  immaterial 
that  the  letter  did  not  reach  the  drawer  until  after  the  bill  was 
due,  for  an  acceptance  after  the  time  appointed  for  payment 
was  good;*^  where  in  an  answer  to  a  letter  by  the  drawer,  the 
drawee  assured  him  that  the  bills  he  had  drawn  on  him  "would 
meet  with  due  honor:"  which  answer  was  communicated  by 
the  drawer  to  his  bankers,  who  on  the  faith  thereof  advanc^ 
to  him  the  full  amount  of  the  bills.  The  effects  which  the 
drawer  had  sent  to  the  drawee  to  meet  these  bills,  having  been 
attached  in  his  hands,  he  refused  to  accept  the  bills  by  tibe  ad- 
vice of  the  drawer;  held,  notwithstanding,  that  he  was  bound 
to  pay  the  bills  as  acceptor,  for  his  promise  amounted  to  an 
acceptance  which  induced  a  credit,  without  which  the  plaintiff 
would  not  have  given  value  for  the  bills.s 

'  See  ante,  350.  *>  RobsoD  v.  Bennett,  9  Taunt.  388. 

'  Fox  V,  Coleman,  Barley,  174.  Lnmley  v.  Palmer,  Stnu  1000.  Per  Lord  Mans- 
field, in  PiUana  v.  Van  Mierop,  Burr.  1663.    Per  Lawrence,  J.,  4  East,  73. 

*  Fairiie  v.  Herring,  3  Bing.  625.     (13  Ens.  C.  L.  78.) 

«  Powell  V.  Monnier,  1  Atk.  611.  ^Wynne  v.  Raikes,  5  East,  514. 

s  Clarke  v.  Cock,  4  Eaat,  57.  Wilkinson  «.  Lutwidge,  Stra.  H9.  As  to  oonstnie- 
tire  acceptances,  see  verba  Bajley,  J«,  9  B*  ^  A*  93, 
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But  where  the  drawee  answered  to  an  application  to  accept 
abill,b7  saying  ^ the  bill  should  have  his  attention;'^  it  was 
held,  that  these  words  were  ambiguous,  and  did  not  amount  to 
an  acceptance.*  .  So  an  answer  by  a  drawee  in  these  words — 
«  There  is  your  bill,  it  is  all  right,'*  was  held,  not  to  amount  to 
an  acceptance.** ,  Where  the  drawee  of  a  bill  of  exchange  who 
once  refused  to  accept  it,  said  to  the  holder  afterwards,  <<  if  you 
will  send  it  to  the  counting-house  again  I  will  give  directions 
for  its  being  accepted;''  held,  that  he  was  not  liable  without 
proof  that  the  bill  was  sent  again  to  the  counting-house  for  b.o 
ceptanc*.*  Where  the  drawees  refused  to  accept,  and  after 
the  bill  was  protested,  it  was  again  presented,  when  one  of 
them  said,  ^  this  bill  will  be  paid,  but  we  cannot  allow  you  for 
a  duplicate  protest,"  upon  which  the  person  who  presented  it, 
*said  that  he  could  not  receive  payment  without  all  the  charges ;  ^422 
held,  that  it  did  not  amount  to  an  acceptance,  for  the  words, 
"  this  bill  will  be  paid,"  were  said  with  reference  to  immediate 
payment,  not  future  payment;  the  drawees  did  not  think  of 
giving  a  pledge,  or  the  clerk  who.presented  the  bill  of  receiving 
one.** 

*But  a  promise  to  accept  a  bill  not  drawn,  will  not  amount  Promise 
to  an  acceptance  after  it  is  drawn:  at  least,  unless  some  person  to  accept 
be  induced  to  take  the  bill  on  the  faith  of  such  promise.(l)   .tf.  \^^  ^ 
having  applied  to  B.  for  the  price  of  goods  which  he  had  sold  drawn, 
him,  B.  told  him  to  draw  on  him  for  the  amount  at  two 
months.    •/£ •  accordingly  drew  a  bill  payable  to  his  own  order 
at  two  months,  and  indorsed  it  to  the  plaintiff.    The  bill  never 
was  presented  for  acceptance  to  A,  nor  accepted  by  him;  held, 
in  an  action  by  the  indorsee,  that  B,  was  not  liable;  for  a  pro« 
mise  to  accept  a  fion  existing  bill,  did  not  amount  to  an  accep- 
tance of  the  bill  when  drawn.    Lord  Eenyon  said,  that  admit* 
ting  that  such  a  promise  would  operate  as  an  actual  acceptance, 
even  though  a  third  person  was  thereby  induced  to  take  the 
bill,  was  carrying  the  doctrine  of  implied  acceptances  to  the 
utmost  verge  of  the  law,  and  he  doubted  whether  it  did  not  go 
beyond  the  proper  boundary.* 

Where  a  foreign  bill  had  been  sent  to  the  drawee  for  accept- 

»  Rees  V.  Warwick,  S  B.  &  A.  113.  ^  Powell  v.  Jones,  1  Esp.  17. 

«  Anderson  v.  Hide,  3  Camp.  179.  *  Anderson  0.  Heath,  4  M.  &  S.  303. 

*  Johnson  «.  Collings,  1  East,  98.  In  Pillans  v.  Van  Mierop,  4  Burr.  1663,  it  was 
decided  that  a  promise  to  accept  a  hill  not  then  drawn,  amounted  to  an  acceptance 
after  it  was  drawn,  a  third  party  having  given  credit  to  the  hill,  on  such  promise;  it 
may  also  he  inferred  from  that  case,  that  a  promise  to  accept  made  on  an  executory 
consideration  is  in  no  case  hinding,  so  long  as  such  consideration  remains  executory, 
unless  it  influence  some  person  to  take  or  retain  the  hill.    Bayley,  187. 

(1)  (A  promite  to  accept  m  hill,  thereafter  to  be  drawn,  specifying  the  amount  end  time  of 
payment,  so  as  to  leave  no  reasonable  doubt  as  to  the  identity  of  the  bill,  intended  to  be  ai^ 
oepted,  and  shown  to  a  third  person,  who,  on  the  faith  of  such  promise,  takes  tlie  hill  for  % 
valuable  consideration,  is,  in  point  of  law,  an  acceptance  bindiog  the  person  who  makes  the 
promise.  Parker  v.  Greele^  3  Wend.  545.  See  also  Ontario  Bank  v.  WorihingiM^  IS  Wend. 
493.) 
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Effect  of    ance,  and  he  detained  it  for  three  months  without  accepting  it 
^^"^f  or  giving  notice  of  a  refusal;  several  letters  having  in  the  mean 

fw  acoeot-  ^^^  ^^^  ^°^  ^  ^^  ^^  ^®  drawer,  pressing  him  to  write  an 
3iiee.  acceptance  on  it,  and  saying  that  he  considered  his  detention 
of  it  as  amounting  to  an  acceptance;  but  when  the  bill  was 
protested  for  non-payment,  he  said,  ^'  he  had  neglected  to  write 
an  acceptance  on  it,  thinking  it  of  no  consequence  as  he  meant 
*423  to  pay  it;"  *held,  that  his  conduct  and  admissions  amounted  to 
an  acceptance.*  But  in  a  subsequent  case,  where  a  bill  was 
sent  by  post  to  the  drawee  for  acceptance,  and  he  detained  it 
for  ten  days,  when  he  gave  notice  that  he  would  not  accept 
it,  as  be  had  not  received  the  remittance  on  account  of  which 
he  was  to  accept  it,  and  after  a  further  interval  of  sixteen  days 
he  returned  it;  held,  that  the  drawee  was  not  under  the  circum- 
stances liable  as  acceptor.  Abbott,  C.  J.:''<It  has  been  said 
'  that,  if  the  drawee  detains  a  bill  left  with  him  for  acceptance, 
for  an  unreasonable  time,  such  detention  amounts  in  point  of 
law  to  an  acceptance,  and  the  opinions  of  great  and  learned 
men  have  been  cited  in  support  of  that  doctrine.  It  is  not, 
however,  supported  by  the  authority  of  any  decided  case;  for 
the  cases  which  have  been  referred  to  in  the  course  of  argu- 
ment, have  all  been  decided  upon  very  special  circumstance.^ 
Where  a  bill  was  presented  for  acceptance  and  refused,  but 
remained  afterwards  for  a  considerable  time  in  the  hands  of 
the  drawee,  who  ultimately  destroyed  it;  held,  {disseniientey 
Lord  Ellenborough,)  that  the  destruction  of  the  bill  was  not 
tantamount  to  an  acceptance.  Holroyd,  J.,  thought  that  in 
general,  destruction  was  equivalent  to  acceptance,  but  here 
there  had  been  a  previous  refusal  to  accept.  Bay  ley,  J.,  doubted 
whether  in  any  case  destruction  would  do  more  than  subject 
to  an  action  of  trover.® 


3 — w2  qualified  or  conditional  acceptance.]   A  general  ac- 
ceptance is  an  absolute  engagement  on  the  part  of  the  acceptor 
to  pay  the  bill  according  to  the  tenor  and  effect  thereofl    But 
the  drawee  may  so  qualify  his  acceptance  as  to  subject  him  to 
payment  on  certain  conditions  only,  which  is  termed  a  condi- 
tional acceptance,  or  he  may  accept  it  absolutely  for  part  pay- 
ment of  the  amount,  or  for  payment  at  a  dinerent  time,  in 
which  case  it  is  termed  a  partial  or  varying  acceptance. 
*424        "The  holder  of  the  bill,  however,  is  not  bound  to  receive  a 
Holder      limited  and  qualified  acceptance;  he  may  refuse  it  and  resort 
'^Lt°'*"^  to  the  drawer,  but  if  he  does  receive  it,  he  must  conform  to 
^     *      the  terms  of  it.*'(l)    If  he  acquiesces  in  it,  he  ought  to  give  im- 

■  HaiTey  v.  Martin,  1  Camb.  425.  ^  Mason  v.  Barff,  3  B.  &  A.  26. 

•  Jenne  v.  Ward,  1  B.  &  A.  653.  It  seems  sin^lar  that  it  should  eyer  have  been 
•apposed  that  the  tortious  act  of  destroying  a  bill,  which  is  calculated  to  drfeai  the 
remedy  on  the  bill,  should  ha^e  been  deem^  eyidenoe  of  a  contract  on  the  part  of  the 
drawee  to  pay  the  bill  to  the  holdar.    Chitty,  325. 

'  Gammon  v.  Sohmoll,  6  Taunt  353.    (1  Eng.  C.  L.  138.) 

(1)  (CamfMl  r.  PeUengiO,  7  Grcenletf,  126.) 
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mediate  notice  to  all  the  parties  to  the  biU,  otherwise  they  may  qualified 
be  discharged  from  all  liability.*    If  he  means  to  refuse  it,  he  accept- 
should  protest  it,  and  give  notice  thereof  to  the  other  parties.  ^^' 
But  a  protest  will  exclude  him  from  availing  himself  afterwards 
of  the  drawee's  oflfer.^ 

An  acceptance  by  the  drawee  of  a  bill  to  pay  "  as  remitted  Condi- 
for;"«  or  to  pay  "  on  account  of  the  ship  Thetis  when  in  cash  tional  ac- 
for  the  said  vessel's  cargo;"**  or  "as  soon  as  he  should  sell  cer-  <^eptance. 
tain  goods,"*  have  respectively  been  held  to  be  conditional  ac- 
ceptances. So  an  Answer  "  that  the  bill  would  not  be  accepted 
until  a  navy  bill  was  paid,"^or  "  until  the  ship  with  the  wheat 
arrives  from  Scotland,"*  has  been  held  a  conditional  accept- 
ance; which  rendered  the  drawee  liable  as  acceptor  after  the 
happening  of  these  events  respectively.  The  drawee  of  cer- 
tain foreign  bills  being  arrested  by  the  indorsee,  said  that  he 
would  have  accepted  them  when  presented,  but  he  had  not  the 
funds  from  France;  that  he  had  told  the  clerk  of  the  indorsee 
that  when  he  got  the  funds  over  from  France  the  bills  should 
be  paid;  held,  a  conditional  acceptance;  and  it  appearing  that 
he  had  got  the  funds  from  France,  he  was  bound  to  pay.**  An 
absolute  acceptance  in  writing  may  be  qualified  by  a  contem- 
poraneous writing  on  a  different  paper,  but  the  acceptor  can- 
not avail  himself  of  such  condition  as  against  an  indorsee  for 
a  valuable  consideration  without  notice  thereof*  But  a  *ver-  •425 
bal  condition  cannot  be  admitted  in  evidence  to  qualify  a  writ- 
ten contract^ 

4. — %3 partial  or  varying  acceptance^]  A  partial  acceptance 
varies  from  the  tenor  of  the  bill.  As  where  it  is  made  to  pay 
part  of  the  sum  for  which  the  bill  is  drawn;  or  to  pay  at  a  dif- 
ferent time,  or  in  a  different  manner,  or  at  a  different  place. 

Where  a  foreign  bill  was  drawn  for,  127/.  18^.  4^.,  and  ac- 
cepted for  100/.  only;  held,  that  it  was  no  objection  to  its  va- 
lidity."^ Where  the  drawee  altered  the  time  of  payment  from 
one  month  to  two,  and  accepted  it,  the  holder  kept  it  two 
months,  and  then  presented  it  for  payment;  held,  that  this  was 
an  acquiescence  m  the  alteration,  and  the  holder   having 

'  Per  Bajley,  J.,  in  Sebag  v.  Abithol,  4  M.  &  S.  466.  It  is  tnie  the  holder  is  not 
hoand  to  present  a  bill  for  acceptance,  but  I  have  always  understood  that  if  he  does 
present  it,  and  a  qualified  acceptance  is  i^iven,  he  is  bound  to  give  notice.    Id, 

^  Sproat  V.  Mathews,  1  T.  R.  183.    Bentinck  «.  Dorrien,  6  East,  300. 

«  Banbury  v,  Lissett,  3  Stra.  1313.  '  Julian  «.  Sholbroke,  3  Wils.  9. 

*  Smith  V,  Abbott,  Stra.  1153.  '  Pierson  v,  Dunlop,  Cowp.  571. 
f  Miln  V.  Prest,  4  Campb.  393. 

k  Mendiiabal'v.  Machado,  6  C.  &  P.  318.  (35  Eng.  C.  L.  365.)  3  M.  &  Seott, 
841. 

*  Bowerbank  tr.  Monteiro,  4  Taunt  844. 

i  Hoare  «.  Graham,  3  Campb.  57.  When  the  condition  is  performed,  it  becomes 
an  absolute  acceptance;  in  pleading,  however,  it  must  be  declared  upon  as  a  condi- 
ttoml  acceptance,  with  an  averment  that  the  condition  has  been  fulfilled.  Langston 
V.  Comej,  4  Camp.  176. 

k  Wegexsloflfe  v.  Keen*  1  Stra.  314, 
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brought  an  action  on  the  case  against  the  acceptor  for  mutilat- 
ing the  bill,  he  was  nonsuited*  Where  a  bill  was  accepted,  to 
be  paid  half  in  money  and  half  in  bills,  it  was  held  sufScient; 
for  the  drawee  might  refuse  the  bill  totally,  or  accept  it  in  part; 
but  the  holder  was  not  bound  to  acquiesce  in  such  acceptance.^ 

5. — Place  of  payment.]  The  1  and  2  Geo.  IV,  c.  78,  enacts 
that  if  any  person  shall  accept  a  bill  of  exchange  payable  at  a 
banker's  or  other  place,  without  further  expression  in  his  ac- 
ceptance, such  acceptance  shall  be  deemed  a  general  acceptance 
of  such  bill;  but  if  the  acceptor  shall  in  his  acceptance  express 
that  he  accepts  the  bill  payable  at  a  banker's  house,  or  other 

Slace,  and  not  otherwise  or  elsewhere,  such  acceptance  shall 
e  a  qualified  acceptance,  and  the  acceptor  shall  not  be  liable 
to  pay  the  bill,  except  in  default  of  payment  when  such  pay- 
ment shall  have  been  first  duly  demanded  at  such  banker's 
house  or  other  place."* 

Before  the  passing  of  this  act  the  effect  of  making  a  bill 
payable  at  any  other  place  than  the  drawee's  residence  had 
*426  been  •a  matter  of  great  controversy.**  But  now  if  the  accept- 
ance merely  make  the  bill  payable  at  a  particular  place,  with- 
out any  other  expression,  it  is  a  general  acceptance.  If  he 
states  in  the  acceptance  that  the  bUl  is  payable  there  only,  and 
not  otherwise  or  elsewhere,  it  is  a  qualified  acceptance. 

If  the  bill  be  made  payable  at  a  particular  place  by  the 
drawer,  and  accepted  generally,  that  is  a  general  acceptance.^ 

6. — fFhen  acceptance  may  be  made.]  An  acceptance,  like 
an  indorsement,  may  be  made  on  a  blank  stamp,  and  if  made 
before  the  bill  is  drawn  it  will  be  no  variance,  though  the  de- 
,  claration  state  the  drawing  to  be  first  and  the  acceptance  after- 

wards.' With  respect  to  foreign  bills,  we  have  seen  tfiat  a 
promise  to  accept  before  the  bill  is  drawn  is  not  tantamount  to 
an  acceptance  after  the  bill  has  been  drawn.^  A  promise  to 
accept  not  communicated  to  the  person  who  takes  the  bill,  does 
not  amount  to  an  acceptance;  but  if  the  person  be  thereby  in- 
duced to  take  a  bill,  he  gains  a  right  equivalent  to  an  actual 
acceptance  against  the  party  who  has  given  the  promise  to 
accept.^ 

We  have  seen  that  a  bill  may  be  accepted  after  the  period  at 


*  Paton  «.  Winter,  1  Taunt.  430.    And  see  Walker  r.  Attwood,  11  Mod.  190. 
^  Petit «.  Benson,  Comb.  453.  « 1  &  3  Geo.  IV,  o.  78. 

*  Rowe  «,  Youn^,  3  Brod.  &  Bing.  165.  (6  Eng.  C.  L.  53.)  Fenton  v.  Goandrj, 
IS  East,  459.    Ambrose  v.  Hopwoml,  3  Taunt.  61. 

«  Selhj  V.  Eden,  3  Binff.  61 1.    (13  Eng.  C.  L.  70.) 

'  MoUoY  V.  DfeWes,  7  Bing.  438.  (30  Eng.  C.  L.  190.)  4  C.  &  P.  499.  (19 
Eng.  C.  L.  491.)  Leslie  v.  Hastings,  1  M.  &  Rob.  119.  See  Schultz  v.  Astley,  3 
Bin?.  N.  0.  544,  ^39  Eng.  C.  L.  414,)  ante,  399. 

s  Johnson  v.  Collings,  1  East,  98,  ante,  433.  Pillans  v.  Van  Mierop,  nfi/e,  493. 
Pearson  v.  Dunlop,  Cowp.  573,  ante,  434. 

k  Per  Gibbs,  C.  J.,  Milne  v.Prest,  3  Campb.  393.    Holt,  181.    (3  Eng.  C.  L.  67.) 
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which  it  is  made  payable  has  elapsed,  and  after  a  previous  re- 
fusal to  accept;*  and  in  such  a  case  the  acceptor  will  be  liable 
to  pay  the  bill  on  demand,  though  in  pleading,  his  liability  may 
be  stated  to  be  according  to  the  tenor  and  e£fect  of  the  biU> 

7. — By  whom  a  bill  should  be  accepted.']  Acceptance  by 
one  partner  in  the  name  of  the  firm,  will  be  sufficient.®  But  if 
a  bill  be  drawn  on  two  or  more,  not  being  partners,  it  must  be 
•accepted  by  all,  for  it  will  be  binding  only  on  such  as  accept  ♦437 
it.*  There  cannot  be  separate  acceptors  of  the  same  bill;  it 
can  be  only  accepted  by  the  drawee,  or  some  person  for  the 
honor  of  the  drawer.  Where  a  bill  wm  drawn  on  t^.,  who  ac- 
cepted it,  and  the  drawer  having  required  further  security,  JB. 
wrote  under  a/f  .'s  acceptance  <<  accepted,"  and  signed  his  name. 
B.  having  been  sued  as  acceptor.  Lord  EUenborough  said 
"that this  was  neither  an  acceptance  by  the  drawee,  or  by 
any  person  for  the  honor  of  the  drawer;  that  the  defendant's 
undertaking  was  collateral,  and  ought  to  be  declared  on  as 
such."* 

8. — Liability  of  the  acceptor.]  The  acceptor  of  a  bill  is  Acceptor 
considered  as  the  principal  debtor y  all  the  other  parties  to  the  istheprin- 
bill  are  sureties  that  the  acceptor  shall  pay  the  bill  if  duly  pre-  ??~^ 
sented.'  If  the  acceptor  omits  to  pay  the  bill,  and  one  of  the 
indorsers  be  obliged  to  pay,  the  acceptor  will  be  liable  to  such 
indorser  for  the  amount  so  paid  by  him  for  his  use;  and  if  the 
indorser  has  not  paid  the  entire  amoimt,  the  holder  may  sue 
the  acceptor  for  the  residue.*^  If  the  drawee  accepted  the  bUl 
for  the  accommodation  of  the  plaintiff,  and  has  received  no 
value  for  it,  he  may  resist  the  payment  altogether,  and  show 
the  circumstances  under  which  it  was  accepted,  or  he  may 
show  that  the  bill  was  partly  for  value  and  partly  for  the  ac- 
commodation of  the  plaintiff.^  But  he  is  liable  even  on  an  ac- 
commodation bill  in  the  hands  of  a  third  person  who  gave 
value  for  it,  or  if  any  of  the  parties  to  the  bill  antecedent  to 
such  third  person  gave  value  for  it,  even  though  the  holder 
knew  that  the  acceptor  received  no  consideration  for  it;  for  the 
object  of  an  accommodation  bill  is  to  enable  the  party  accom- 
modated to  obtain  money  on  credit  from  a  third  person,  and, 
therefore,  the  want  of  consideration  furnishes  no  defence  to  one 

*  Wynne  «.  Raikes,  5  East,  414,  anfe,  431. 

^  Jackson  v.  Pigott,  Lord  Raym.  364.    Salk.  127. 

^  See  an/e,  352,  et  seq. 

'  Ihipajs  p.  Shepherd,  Holt,  297.    Chitty,  310. 

*  JacKflon  V.  Hudsoo,  2  Campb.  447. 

'  Per  Best,  C.  J.,  in  Philpot  v.  Briant,  4  Binfjr.  720.  (15  Eng.  C.  L.  127.)  Fen- 
tam  «.  Pocock,  6  Taunt.  192.     (1  Eng.  C.  L.  72.) 

s  Pownal  V.  Ferrand,  6  B.  &  C.  439.    (13  Eng.  C.  L.  230.) 

k  DarneU  «.  Winiama,  2  Stark.  166.  (3  Eng.  C.  L.  296.)  Chitty,  334.  Thomp- 
son V.  Clnbley,  1  M.  &  W.  212. 
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* 

who  has  furnished  money  on  the  credit  of  the  acceptor,  though 
he  may  have  been  deifrauded  by  the  drawer.* 
*428        *There  are  certain  circumstances,  however,  under  which  the 
When  ac-  acceptor  will  not  be  liable  to  die  holder  of  a  bill,  even  for  a 
^1^  ,    consideration.    Thus  where  **.  accepted  a  bill  for  the  accom- 
Uiile  to     ™*>^^io^^  ^^  ^'9  3,fter  which  B.  absconded,  and  a  creditor  pur- 
the  holder.  ^^^  ^^  ^^^  obtained  the  bill  from  him,  in  ignorance  of  the 
circumstances  under  which  it  was  accepted;  it  was  held  that 
he  could  not  recover  the  amount  from  Jl.;  for  it  woidd  be  un- 
just to  compel  ft/f.  to  pay  under  the  circumstances.^    So  where 
•S,  accepted  a  bill  for  the  accommodation  of  B.,  who  delivered 
it  to  C,  his  creditor,  who  after  the  acceptance  became  due  re- 
turned the  bill  as  useless;  held,  that  C.  could  not,  by  subse- 
quently obtaining  possession  of  the  bill,  acquire  a  right  of  ac- 
tion against  Jl.y  unless  it  appeared  that  •^.  still  intended  to  con- 
When*  the  tinue  his  accommodation.^      Where  the  plaintiff  took   an 
liability  of  indorsement  of  a  promissory  note  payable  on  demand  from  the 
ceptoT      P^yce,  with  notice  that  the  payee  was  indebted  to  the  maker 
may  be  li-  ^^  ^  greater  amount  than  that  in  the  note,  on  separate  transac- 
mited  by    tions,  it  was  held,  that  he  could  not  recover  from  the  acceptor 
notice*       more  than  the  amout  of  some  advances  which  he  had  made 
on  the  security  of  the  note,  before  he  had  notice.  "  For,"  said 
Coleridge,  J.,  <<  the  intended  effect  of  the  notice  was  that,  as 
between  the  payee  and  the  maker,  the  note  was  no  longer 
available;  that  what  was  tantamount  to  payment  had  taken 
place;  and,  therefore,  that  any  further  advance  upon  the  note 
must  be  on  the  credit  of  the  payee  only,  and  it  was  reasonable 
that  the  notice  should  have  the  effect  intended.     It  was  not 
lil^e  an  accommodation  bill,  the  circulation  of  which  the  accep- 
tor could  have  no  right  to  prevent  by  giving  notice,  because 
such  notice  would  be  in  direct  contravention  of  his  original  un- 
dertaking; but  it  might  be  considered  as  a  note  made  for  a 
valuable  consideration,  and  satisfied  before  the  second  holder 
had  given  any  consideration  for  the  indorsement  It  was,  there- 
fore, no  more  in  contravention  of  its  original  purpose  to  restrain 
its  circulation  by  notice,  than  it  would  have  been  if,  after  pay- 
*429 .  ment,  it  had  remained  by  accident  *or  fraud  in  the  hands  of 
the  original  payee  and  he  were  contemplating  to  reissue  it. 
The  same  principle  which,  in  case  of  overdue  bills  without  ac- 
tual notice,  limits  the  liability  of  the  acceptor,  to  the  extent  of 
the  knowledge  which  the  law  presumes,  must  in  case  of  actual 
notice,  whether  the  bill  be  overdue  or  not,  limit  the  liability  to 
the  extent  of  the  actual  notice.    As  the  acceptor  had  a  right  to 
give  such  notice,  the  indorsee  must  be  taken  to  have  made 
every  advance  subsequent  to  the  notice  on  the  credit  of  the  in- 


■  Per  Lord  Eldon,  in  Smith  v.  Knox,  3  Esp.  46.  Per  Eyre,  C.  J.,  in  Collins  «. 
Martin,  1  B.  &  P.  651.    Fentnm  v.  Pocock,  5  Taunt.  192.     (1  Eng.  C.  L.  79.) 

0  Smith  V.  De  WitU,  6  D.  &  R.  120.  (16  Eag.  G.  L.  256.)  See  Martin  «.  Mor- 
gan, 3  Moore,  635.     (5  Eng.  C.  L.  87.) 

«  Cartwright  v.  Williams,  2  Stark.  340.    (3  Eng.  C.  L.  374.) 
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dorser,  and  the  acceptor  was  therefore  not  liable  Ifor  such  sub* 
sequent  advances.''^ 

If  a  bill  or  note  be  accepted  or  made  for  a  special  purpose, 
no  third  person  aware  of  that  object  can,  by  obtaining  the 
instrument,  apply  it  to  a  different  purpose;  if  he  does,  the  ac- 
ceptor will  not  liable.^ 

By  acceptance  the  drawee  admits  the  handwriting  of  the 
drawer,  and  he  cannot  afterwards  be  permitted  to  show  that 
the  drawer's  signature  was  forged.®  But  acceptance  is  no  ad« 
niission  of  the  handwriting  of  the  indorser.^ 

An  acceptance  once  completed  and  issued,  cannot  be  re-  Accept- 
voked.^     But  if  the  drawee  writes  an  acceptance,  he  may  ance  can- 
afterwards  cancel  it  whilst  the  bill  remains  in  his  possession,  °^?^  ^^ 
and  before  he  delivers  it  out/  though  it  was  formerly  held  ^^*®^* 
otherwise.' 

9. — Haw  an  acceptor  may  be  discharged^]  The  acceptor's  How  *»- 
liability  may  be  discharged  by  waiver,  or  release,  or  neglect  of  charged. 
the  holder  to  get  paid. 

A  waiver  may  be  either  express  or  implied:  express,  as  what  a- 
where  the  holder  sent  a  message  to  the  acceptor  of  an  accom-  momitB  to 
modation  bill  that  the  business  had  been  settled  with  tlie  » waiver, 
drawer,  and  that  he  need  not  give  himself  any  further 
trouble;  *held,  a  waiver  of  the  acceptance.^  So  where  the  ♦430, 
holder  agreed  to  consider  the  acceptance  at  an  end.*  So  where 
in  an  action  by  joint  indorsees  against  the  acceptor  of  an  ac- 
commodation bill,  it  appeared  that  the  plaintifEs  had  said,  at  a 
meeting  of  the  defendant's  creditors,  that "  they  looked  to  the 
drawer,  and  should  not  come  upon  the  acceptor."  They  had, 
at  that  time,  goods  of  the  drawer  in  their  hands,  which  after- 
wards turned  out  to  be  of  no  value.  Lord  Ellenborough  di- 
rected the  jury  to  consider  whether  the  plaintiffs'  language 
amounted  to  an  absolute,  unconditional  renunciation  of  all 
claim  upon  the  acceptors,  whereby  the  latter  had  entered  into  the 
arrangement  with  their  creditors;  in  that  case  the  acceptors 
were  discharged  from  liability;  but  if,  on  the  other  hand,  the 
words  only  imported  a  conditionaUpromise  not  to  resort  to  the 
acceptors  if  satisfied  elsewhere;  they  did  not  by  such  promise 
waive  their  remedy,  and  the  acceptor  continued  liable  until  the 
bill  was  paid. — ^The  jury  found  for  the  plaintifGs^    The  can- 

•  GoodaH  r.  Bay,  1  H.  &  W.  333.    4  Dowl.  76,  in  the  Bail  Court. 

b  Cbitty,  91.  Eyans  v.  Kymer,  1  B.  &  Ad.  539.  (20  Eng.  C.  L.  437.)  Kay  v. 
Flint,  8  Taant.  Si.  (4  Eng.  C.  L.  3.)  Buchanan  v.  Findlay,  9-  B.  &  C.  738.  (17 
Eng.  C.  L.  486.) 

«  Price  V.  Neal,  3  Burr.  1354.  '  Smith  v.  Chester,  1  T.  R.  655. 

•  Bayley,  204. 

'  Cox  r.  Troy,  5  B.  &  A.  474.    (7  Eng.  C.  L.  163.) 

c  Thornton  o.  Dick,  4  Eap.  270.    Trimmer  v,  Oddie,  cited  in  6  East,  200;  and 
Bentiock  o.  Dorrten,  6  East,  199. 
b  Black  V.  Peele,  cited  Doug.  236-7.  <  Walpole  0.  Pultney,  id. 

J  Whadey  «•  Tricker,  1  Camp.  35. 
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eellation  of  the  acceptor's  name  by  the  holder,  is  a  wiuver  of 
the  acceptance,  and  where  a  third  person  cancels,  it  is  a  ques- 
tion for  the  jury  whether  that  cancellation  was  with  the  con- 
sent of  the  holder.^  But  a  declaration  by  the  holder  that  he 
should  look  to  the  drawer  for  payment,  and  that  he  wanted 
no  more  from  the  acceptor  than  another  debt  not  connected 
with  the  bill,  has  been  held  not  a  sufficient  discharge,  as 
(he  holder  did  not  expressly  renounce  all  claim  upon  the  ac- 
ceptance.** 

An  acceptor  of  a  bill  is  not  dischai^ed  by  the  bill  not  bexng^ 
presented  tor  payment  for  three  or  four  years  after  it  becomes 
due;  "nothing  will  discharge  an  acceptor  but  payment,  ex- 
press agreement,  express  renunciation,  or  n^Iect  to  get  paid 
when  the  means  were  in  the  holder's  own  power."*  Telling 
an  accommodation  acceptor  that  he  shall  not  be  troubled  about 
the  bill,  will  not  discharge  him,  though  the  holder  knew  that  he 
•431  *was  an  accommodation  acceptor;  but  it  might  be  otherwise  if 
the  plaintiff  had  given  time  to  the  drawer.'  If  the  holder  of 
a  bill  agrees  not  to  sue  the  acceptor  upon  his  making  an  affi- 
davit that  the  acceptance  was  a  forgery,  he  will  be  prednded 
from  suing  him  if  such  affidavit  be  made  and  sworn,  though  it 
be  false/ 

It  has  been  held  that  an  accommodation  acceptor  was  dis- 
charged by  the  holder  giving  time  to  the  drawer  with  know- 
ledge that  it  was  an  accommodation  bill/  But  that  decision 
has  been  overruled.^  A  material  alteration  effected  in  the  bill 
without  the  consent  of  the  acceptor  will  discharge  him> 

Who  may      10. — Acceptance  3upra  protest.']  When  a  bill  is  protested 

accept  a     for  non-acceptance  or  for  better  security,  any  person  may  ac- 

^^Ib^'^  cept  it,  supra  protest^  for  the  honor  of  the  drawer  or  of  any 

protest.      ^f  ^jjg  indorsers.    The  drawee  himself,  though  he  refuses  to 

accept  the  bill  generally,  may  accept  it  for  the  honor  of  the 

drawer  or  an  indorser.    And  if  the  drawee  has  accepted  and  , 

absconded,  or  become  bankrupt,  any  other  person  may  accept 

for  the  honor  of  the  drawer  or  of  an  indorser.'    Though  after 

a  general  acceptance  by  the  drawee  another  person  cannot 

make  a  second  acceptances^  yet,  when  a  bill  has  been  accepted 

supra  protest y  for  the  honor  of  one  party,  it  may  by  another 

person  be  accepted  supra  protest j  for  the  honor  of  another 

party.^^    The  method  of  accepting  supra  protest  \s  as  follows: 

•  Sweeting  v.  Halse,  9  B.  &  C.  365.     (17  Eng.  C.  L.  394.) 
k  Parker  v.  Leigh,  2  Stark.  228.     (3  Eng,  C.  L.  327.) 

«.Per  Littledale,  J.,  in  Farauhar  v.  Southey,  M.  &  M.  14;  (22  Eng.  C.  L.  234;) 
and  see  Dingwall  v.  Danster,  Doug.  235. 
<  Adam  v.  Gregg,  2  Stark.  531. ,  (3  Eng.  C.  L.  461.) 

*  Stevens  «.  Thacker,  Peake,  187.  '  Laxton  v.  Peate,  2  Camp.  185. 
»  Fentum  v.  Pocock,  5  TViunt.  192.    (1  Eng.  C.  L,  72.) 

^  Long  V.  Moore,  3  Esp.  155.    Tidmarsh  v,  Groyer,  1  M.  &  S.  735,  ante^  389. 

«  Bayfey,  177. 

i  Jackson  v.  Hudson,  2  Camp.  447,  ante,  427. 

^  Beawes,  PI.  42. 
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the  acceptor  must  personally  appear  hefote  a  notary  ^blic  Mode  of 
with  witnesses,  and  declare  in  whose  honor  he  accepts  the  bill;  acceptingr. 
then  he  must  subscribe  the  bill  thus,  ^^  Accepted  supra  protest 
in  honor  of  ^.  £./'  or,  as  is  more  usual,  ^'  accepts  s,  /?.'^  A 
general  acceptance  supra  protest ^  which  does  not  express  for 
whose  name  it  is  made,  is  considered  as  made  for  the  honor  of 
the  drawer.* 

*A  person  who  accepts  for  honor,  or  supra  protest,  is  only    *432 
liable  u  the  original  drawee  do  not  pay;  in  order,  therefore,  to  Liability 
render  such  an  acceptor  liable,  the  biU  must  be  presented  for  of  accept- 
payment  to  the  original  drawee  when  due,  and  protested  for  °^  ^^ 
non-payment;  because  between  the  time  of  the  first  refusal  of  ^^ 
the  drawee  to  accept  the  bill,  and  the  time  when  it  becomes 
payable,  effects  might  have  reached  his  hands  out  of  which  he 
may  pay  the  bill  if  presented  again.^(l) 

A  second  protest  for  non-payment  by  the  drawee  is  necessary 
in  order  to  enable  the  acceptor  supra  protest,  or  the  holder,  to 
recover  against  the  party  for  whose  honor  the  bill  has  been 
accepted.  Whatever  is  requisite  to  enable  a  person  who  has 
accepted  a  bill  for  the  honor  of  another  to  call  upon  that  per* 
son  to  repay  him,  and  to  enable  hun  to  recover  over  against 
such  person,  may  be  also  reasonably  held  necessary  to  enable 
another  party  to  recover  against  sudi  acceptance  for  honor;  for 
if  you  could  recover  against  an  acceptor  for  honor  by  proof  of 
less  than  will  enable  him  to  recover  against  the  party  for  whom 
he  accepts,  there  would  be  an  inconsistency,  for  it  m^ht  be 
said  with  reason,  that  if  the  acceptor  for  honor  chooses  to  pay 
without  requiring  all  the  proof  from  the  holder  which  would 
be  necessary  for  him  to  recover  against  the  drawer,  the  pay* 
ment  would  be  made  in  his  own  wrong,  and  he  would  not  be 
entitled  to  recover  over.** 

Where  a  bill  of  exchange,  payable  after  sight,  having  been 
protested  for  non-acceptance,  was  accepted  by  a  third  person 
for  the  honor  of  the  drawer  eight  days  qfterwards,  and  when 
at  maturity,  according  to  that  acceptance,  was  presented  for 
payment  to  the  drawee  and  the  acceptor  for  honor;  held,  in  Present- 
actions  against  the  latter  and  the  drawer,  that  these  present-  ^^^  ^ 
ments  *for  payment  were  made  at  a  proper  time,  and  that  jj^.^^^ 
neither  of  the  parties  was  discharged,  by  presentment  not  hav-    •433 
ing  been  made  to  the  drawee  at  the  time  the  bUl  would  have 

•  Chitty,  377. 

^  HoafB  «.  Gosencives  16  East,  391.  The  result,  m  it  seems  to  me,  of  the  deoUion 
in  Hoaie  v,  CoMDOve  ie,  that  an  acceptance  for  honor  is  to  be  considered  net  as  ^btth 
htUly  such,  but  in  the  nature  of  a  conditional  acceptance.  It  ie  equivalent  to  saying 
to  the  hdder  of  tihe  bill,  *^  Keep  this  bill,  do  not  return  it,  and  when  the  time  arrives 
at  which  it  ought  to  be  paid,  if  it  be  not  paid  by  the  party  on  whom  it  was  originally 
drawn,  come  to  me  and  you  shall  have  the  money."  Per  Lord  Tenterden,  C.  J.,  in 
WUliams  v.  Germaine,  7  B.  &  C.  477.    (14  Eng.  C.  L.  88.) 

•Id. 

i^ifiekqfiMj.  Bayardj  3  Wend.  488.) 
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«  come  due,  calculating  from  the  exhibition  of  it  to  the  drawee.* 
Presentment  to  the  drawer  for  payment  and  a  protest  must  be 
averred  in  the  declaration,  odierwise  judgment  maybe  arrested.^ 
Presentment  to  acceptors  for  honor  may  now  be  made  on  the 
day  after  the  bill  becomes  due,  and  if  that  day  be  on  Sunday, 
then  on  the  Monday/ 

Where  a  foreign  bill  of  exchange  was  drawn  by  A.  on  C 
and  Co.,  who  resided  at  Liverpool,  in  favor  of  R,  and  Co.,  and 
by  **.  indorsed  to  the  plaintiff.    The  bill  was  drawn  "  sixty 
days  after  sight,  pay  R.  and  Co.,  in  London.'^    It  was  refused 
acceptance  by  the  drawees,  but  accepted  axipra  prottftt  by  the 
defendants,  as  follows:  ^  accepted  supra  protest  for  the  honor 
of  R.  and  Co.,  and  will  be  paid  for  their  account,  if  regularly 
protesied  and  refused  when  due,^^   This  bill  was  presented  for 
payment  at  the  drawee's  at  Liverpool,  and  protested  there  for 
nonpayment,  but  not  presented  in  London,  the  drawees  having 
no  house  of  business  there;  held,  that  this  was  sulBScient  to 
render  the  acceptors  supra  protest  liable,  and  that  a  present- 
ment in  London  was  not  necessary.    The  peculiar  form  of  the 
acceptance  in  this  case  rendered  it  necessary  that  the  bill  diould 
be  presented  to  the  drawees;  and  excluded  the  question  of 
usage.**      It  appeared  from  the  evidence  in  this  case,  that 
according  to  the  usage  in  London,  if  the  holder  of  the  bill  re- 
sided in  London,  he  was  not  bound  to  send  the  bill  to  Liver- 
pool to  get  it  protested.  "  The  more  regular  way/'  said  Little- 
dale,  J.,  '^  is  to  apply  personally  to  the  drawee  himself  if  he 
has  any  residence  where  the  bill  can  be  presented."^ 

If  an  acceptor  supra  protest  pay,  he  is  entitled  to  have  re- 
course for  repayment  to  the  person  for  whose  honor  he  made 
*434  the  ^acceptance,  and  to  all  other  parties  who  are  liable  to  that 
person,^  and  where  the  bill  has  been  protested  for  better  secu- 
rity, the  acceptor  supra  protest  may  sue  the  acceptor  for  any 
damages  which  he  has  thereby  incurred.s^  An  acceptor  for 
the  honor  of  an  indorser  has  a  right  to  sue  such  indorser  and 
all  the  antecedent  parties;  but  he  has  no  claim  against  subse- 
quent indorsers.^ 

*  Per  Lord  Tenterden,  C.  J.,  in  Williams  ».  Gennalne,  7  B.  &  C.  477.  (14  Eng. 
C,  L.  87.) 

b  Id.  «  6  &  7  WiU.  IV,  c.  68. 

'  Mitchell  o.  Baringr,  10  B.  &  C.  4.  (21  Eng.  C.  L.  13.)  4  C.  &  P.  35.  (19 
£^g;  C.  L.  261.) 

•  Id,  10.  (21  Eng.  C.  L.  15.)  By  the  2  &  3  W.  IV,  c.  98,  it  is  enacted,  that  all 
bills  made  payable  by  the  drawer  in  any  place  other  than  the  residence  of  the  drawee, 
may  on  non-acceptance  be  protested,  without  further  presentment  to  the  drawee,  for 
non-payment  in  the  place  where  they  are  made  payable. 

'  Bay  ley,  179.  <   ExparU  Wackerbath,  5  Ves.  574. 

fc  Chitly,  383. 
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1. — Whenpresentment  for  payment  should  be  made,']  The  Present- 
holder  of  a  bill  of  exchange  or  promissory  note  should  present  ment 
it  to  the  acceptor  or  maker  for  payment  when  due,  or  if  no  time  ^^^ 
of  payment  be  specified,  (as  if  it  be  payable  on  demand,)  with-  ^h^n  ^^ 
in  a  reasonable  time,  after  the  receipt  of  the  instrument,  and  if  bill  be- 
the  bill  or  note  be  not  honored,  he  should  give  notice  thereof,  comee  due 
without  delay,  to  the  other  parties  to  the  instrument;  otherwise  Notice  of 
they  will  be  discharged  from  all  liability  on  such  instrument  ;•  ^^^J 
and  the  bankruptcy  or  insolvency  of  the  acceptor  or  maker, 
however  notorious  it  may  be,  will  not  excuse  a  default  in  the 
holder  to  make  due  presentment,  and  give  notice  of  the  dis- 
honor.'*(l) 

Want  of  effects  in  the  hands  of  the  acceptor,  excuses  the  in- 
dorsee of  an  accommodation  bill  from  presenting  it  for  payment, 
as  well  as  from  giving  notice  of  dishonor  to  the  drawer.* 

The  time,  when  a  presentment  for  payment  must  be  made, 
depends  upon  the  time  when  a  bill  or  note  is  payable.  *435 

A  bill  or  note  payable  on  demand  and  checks  must  be  pre-  Preeeni- 
sented  within  a  reasonable  /i7?i«,  which  is  a  question  of  law  for  mcntofa 
♦the  determination  of  the  court.*(2)    With  respect  to  a  bill  or  ^  P*^: 
note  payable  on  demand,  or  at  sight,  and  given  for  cash  by  a  niand^ 
person  who  makes  the  profit  by  the  money,  on  such  bills  or  should  be 
notes,  a  source  of  livelihood,  it  is  difficult  to  say  what  length  of  made 


*■  Heylyn  «.  Adamson,  3  Burr.  669.  PreseDtment  should  be  made  by  the  holder  of 
the  bill  or  note,  or  an  agent  competent  to  give  a  legal  receipt  for  the  money.  Per 
Lord  Kenyon,  C.  J.,  in  Coore  v.  Callaway,  1  Esp.  115. 

k  Camidge  «.  Allenby,  6  B.  &  C.  373.  ri3  En?.  C.  L.  201.)  Howes  v.  Bowe,  16 
East,  1 12.  1  M.  &  S.  555.  Judgment  ot  the  King's  Bench  reversed  in  Error,  5 
Taunt.  30.  (1  Eng.  C.  L.  8.)  Esdaile  9.  Sowerby,  11  East,  114.  Russell  «.  Lang- 
staffe,  Doug.  497,  arguendo, 

«  Terry  v.  Parker,  1  N.  &  Per.  752.  In  this  case  Lord  Denman  said,  that  De  Berdt 
«.  Atkinson,  2  H.  Bl.  336,  could  not  be  sustained. 

*  Derbyshire  v.  Parker,  6  flast,  3.  Parker  v.  Gordon,  7  East,  385.  Haynes  «. 
Birks,  3  B.  &  P.  599.  Appleton  «.  Sweetapple,  Bayley,  239.  Whether  it  is  a  ques- 
tion of  fact  or  of  law  has  neyer  been  expressly  decided.  In  Derbyshire  v,  Parker, 
Lawrence,  J.,  intimated  a  decided  opinion  that  it  was  a  question  of  law  for  the  judges, 
and  yet,  in  many  instances  since,  it  has  been  treated  as  a  question  of  fact  for  the  jury. 
Bayley,  236.  Fry  v.  Hill,  7  Taunton,  397.  (2  Eng.  C.  L.  152.)  Goupy  v.  Harden, 
id.  159.     (2  Eng.  C.  L.  58.) 

(1)  (Cfraion  t.  DaUhtim,  6  Greenleaf,  476.    fiStato  v.  Reed,  12  Pick.  132.) 

(2)  {Sylvetier  ▼.  Crapo,  15  Pick.  92.  Taylor  v.  Young,  3  Watts,  339.  Mohawh  Bank  t. 
Broderick,  10  Wend.  304.  Gough  ▼.  SUuits,  13  Wend.  549.  Cromwell  v  LoveU,  1  HaU,  56. 
IdTieit  v.  CormoeU,  6  Wend.  369.    MerckatUM'  Bonk  v.  SpUer,  6  Wend.  443.) 
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within  a  time  8uch  person  shall  be  entitled  to  consider  unreasonable; 
reasonable  but  when  such  bills  or  notes  are  given  by  way  of  payment  or 
ume.  pj^jj  jjjjQ  ^jjg  banker's,  any  time  "  beyond  what  the  common 
course  of  business  warrants"  is  unreasonable.'  The  course  of 
business  with  respect  to  a  bill  given  in  payment,  seemed  for- 
merly to  allow  the  party  to  keep  it,  if  payable  in  the  place 
where  it  was  giyen,  until  the  morning  of  the  next  day  of  busi- 
ness after  its  receipt,  and  until  the  next  post,  if  payable  else- 
where, but  no  longer.* 
What  is  a  But  in  a  more  recent  case,  'where  a  note  payable  in  London 
reasonable  was  received  in  the  country,  and  not  sent  by  the  post  until  the 
ttroe.  following  day,  though  it  might  have  been  sent  the  day  on 
which  it  was  received,  and  the  person  receiving  it  in  London, 
did  not  present  it  for  payment  until  the  day  after  he  had  re- 
ceived it;  the  court  held,  that  it  was  presented  within  a  reason- 
able time.**  Where  a  servant  at  one  o'clock  on  Friday  after- 
noon, received  of  the  defendant  at  Devonport,  country  bank 
notes  payable  there  in  payment  for  cattle  sold  there,  but  he  did 
not  deliver  the  notes  to  his  master  (who  resided  14  miles  from 
Devonport,  and  who  was  absent  from  home  the  whole  of  Fri- 
day) imtil  Saturday  evening;  the  notes  were  presented  for  pay- 
ment on  Monday,  but  the  bank  stopped  on  the  previous  Sa- 
turday. Held,  that  the  master  was  not  guilty  of  laches  in  not 
presenting  the  notes  on  Saturday.  Per  citriam,  a  party  re- 
•436  ceiving  a  bank  note  if  payable  'in  the  place  where  it  is  given, 
is  not  bound  to  present  it  until  the  morning  of  the  next  day  of 
business  after  its  receipt,  and  if  payable  elsewhere,  he  is  bound 
to  send  it  by  the  post  of  the  following  day.  The  plaintiff  was 
not  bound  to  send  these  before  the  Saturday's  post,  in  which 
case  they  could  not  have  been  presented  as  the  bank  bad 
stopped/ 

It  has  been  established  by  several  decisions,  that  a  person 
receiving  a  check  or  a  bill  or  note  payable  elsewhere  on  de- 
mand or  at  sight,  will  not  be  deemed  guilty  of  negligence  by 
not  sending  by  post  or  otherwise  to  the  place  of  payment  until 
the  following  day,  and  that  the  person  to  whom  he  has  sent 
such  an  instrument  need  not  present  it  for  payment  until  the 
day  after  he  has  received  it;  and  if  such  an  instrument  be  re- 
ceived where  it  is  payable,  it  need  not  be  presented  until  the 
following  day.* 
If  the  But  if  the  holder  does  not  forward  such  bill,  note,  or  check 

holder       {qx  payment  the  following  day,  Jie  will  be  deemed  guilty  of 
does  not    laches.    Where  the  defendant  delivered  to  the  plaintiff  « at 

*  Ward  0.  Eyans,  Lord  Raym.  928.    Moor  v,  Warren,  Stra.  415.    Tomer  o.  Mead, 
id.  416.    Hoar  v.  De  Costa,  id.  910.    Bayley,  236. 

^  East  India  Company  v.  Chitty,  Stra.  1175.    Appleton  r.  Sweetapple,  Bayley, 
939* 
«  Williams  v.  Smith,  SB.  &  A.  496. 
4  Jamas  v.  Houlditch.  8  D.  &  R.  40.    (16  Eng.  C.  L.  333.) 

•  WUliams  v.  Smith,  2  B.  &;  A.  496,  atUe^  435«    Rickford  v.  Ridge,  2  Campb.  537, 
Robson  V.  Bennett,  2  Taunt.  388.    Pocklington  v.  Sylvester,  Chit^,  419. 
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Tunbridge"  a  check  on  the  Maidstone  bank,  on  the  5th,  before  forward 
the  post  went  out,  and  the  plaintiff  sent  it  on  the  morning  of  ^^^  ^i^l  <>» 
the  7th,  by  a  carrier,  who  arrived  at  Maidstone  at  nine  o'clock,  *^^u^ 
but  the  bank  did  not  open  on  that  day  at  all;  had  it  been  sent  ceives^itT 
by  the  post  on  the  6th,  it  would  have  arrived  at  eight  o'clock,  he  will  be 
which  would  be  an  hour  earlier;  held,  that  the  plaintiff  "was  piiltyof 
guilty  of  laches,  which  precluded  him  from  recovering  the  ^^^^^ 
value  which  he  had  given  for  the  check.    « I  will  not  say,*' 
observed  Gibbs,  C.  J.,  **  that  it  was  his  duty  to  have  sent  the 
check  by  the  post  of  the  5th,  but  the  extreme  time  to  which  he 
was  justified  in  keeping  it  was  up  to.  the  post  of  the  6th.     He 
did  not  send  it  till  the  7th.  It  does  not  matter  when  the  carrier 
arrived,  the  plaintiff  must  suffer  for  his  negligence.' 

So  where  the  defendant  gave  the  plaintiff  country  bank  notes 
in  payment  for  oats  at  three  o'clock,  p.m.,  on  the  lOth,  at  a  dis- 
tance of  forty  miles  from  the  place  where  they  were  payable. 
At  eleven  o'clock  on  that  day  the  bank  stopped  payment,  but 
•neither  the  plaintiff  nor  the  defendant  knew  it.  The  plaintiff  *437 
kept  them  until  the  17th,  when  he  required  defendant  to  take 
them  back,  and  upon  his  refusing,  the  plaintiff  sued  him  for  the 
price  of  the  oats;  held,  that  he  was  not  entitled  to  recover,  for 
by  not  presenting  the  notes  for  payment,  or  putting  them  in 
circulation,  he  made  them  his  own,  and  the  debt  was  to  be 
considered  as  discharged.  If  the  plaintiff  had  given  prompt 
notice,  the  defendant  might  have  resorted  to  the  parties  from 
whom  he  had  the  notes,  or  he  might  sue  the  bankers.^ 

Where  the  payee  of  a  crossed  check  paid  it  on  the  day  it  was  Present- 
drawn  into  his  banker's  in  London,  about  seven  minutes  before  ing  cross- 
four  o'clock.  By  the  usage  of  the  city  of  London,  crossed  ^  checks, 
checks  presented  at  the  clearing  house  in  due  time  are  paid  on 
the  same  day;. and  bankers  present  such  checks,  if  they  receive 
them  in  time  and  obtain  payment  on  that  day.  If  the  check 
in  question  had  been  presented  before  four  o'clock,  it  would 
have  been  paid;  but  the  bankers  neglected  to  do  so,  and  it  was 
dishonored  on  the  following  day.  In  an  action  on  the  check 
by  the  payee  against  the  drawer;  held,  that,  assuming  that  the 
negligence  of  the  banker  might  render  him  liable  to  the  payee, 
it  did  not  discharge  the  drawer;  for  the  payee,  (the  holder,) 
was  not  bound  to  present  it  till  the  close  of  the  banking  hours 
on  the  following  day;  therefore  he  was  not  guilty  of  laches. 
The  custom  prevailed  only  as  between  the  banker  and  his  cus- 
tomer, not  as  between  debtor  and  creditor;  the  drawer  there- 
fore was  liable  on  the  check.* 

If  a  bill  be  payable  at  either  of  two  places,  the  holder  has  Bill  pay- 
the  option  at  which  place  to  present  it,  and  it  will  not  be  deemed  able  at  two 


*  Beckling  v,  Gower,  Chitty,  416. 

^  Camidgre  «.  Allenby,  6  B.  &  C.  373.    (13  Eag.  C.  L.  201.) 
«  Boddington  «.  Schlencker,  4  B.  &  Ad.  75d.    (84  Eng.  C.  L.  153.) 
Vol.  L— 23 
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laches  in  him  if  he  presented  it  at  the  most  distant,  thongh  if 
he  presented  it  at  the  other  it  would  have  been  paid/ 
Days  of        A  bill  or  note  payable  at  a  certain  time  after  date,  or  after 
fnca.        sight,  or  after  a  certain  event,  or  on  a  given  future  day,  or  at 
usance,  ought  not  to  be  presented  for  payment  until  thiBe  days 
after  the  expiration  of  that  time.    These  three  days  are  called 
days  of  grace.(l)    They  are  reckoned  exclusive  of  the  day  on 
*438    *which  the  bill  falls  due,  and  inclusive  of  the  last  day  of 
grace.(2)    The  number  of  these  days  varies  in  different  coun- 
tries; in  some  places  they  amount  to  fifteen,  but  in  Great 
Britain  and  Ireland  they  are  only  three. 

Days  of  grace  are  allowed  on  promissory  notes^  as  well  as 
on  bills.    They  are  not  aUowed  on  bills  or  notes  payable  on 
demand.  It  has  never  yet  been  expressly  decided  whether  days 
of  grace  are  allowed  on  bills  payable  at  sight,  but  the  weight 
of  authority  is  in  favor  of  such  an  allowance.^ 
Mode  of        It  may  here  be  observed  that  the  calculation  of  time  depends 
ctleu-        upon  the  various  modes  of  computing  time.    If  a  bill  be  pay- 
Uting  ^e  ^^Iq  .gQ  many  months  after  date,  it  is  to  be  computed  by  ca- 
a  bill  h^  lendar  not  lunar  montlis,  as  if  a  bill  be  drawn  on  the  31st  of 
•omos  due  January,  payable  one  month  after  date,  it  will  be  due  on  the 
28th  of  February,  and  with  the  days  of  grace,  payable  on  the 
3d  of  March;  or   if  dated  the  1st  of  January,  it  will  be 
due  on  the  1st  of  February,  and  be  payable   on  the  4th. 
Where  a  bill  is  payable  so  many  days  after  date,  or  after  sight, 
the  one  day  is  Inclusive  and  the  other  exclusive.    Thus  a  bill 
payable  twenty  day,s  after  date,  and  dated  the  1st  of  January, 
is  not  due  until  the  21st;  and  a  bill  payable  ten  days  after 
sight,  which  is  equivalent  to  <'  after  acceptance,"  or  *^  after  pro- 
test for  non-acceptance/'''  if  accepted  or  refused  on  the  1st,  is 
due  on  the  11th. 
Payableat      Where  a  bill  is  payable  at  usanccy  (which  implies  the  time 
**<^iM;e.      that  is  usually  appointed  for  the  payment  of  bills  between  dif- 
ferent countries,)  double  or  treble  usance  is  double  or  treble  the 
'    usual  time;  and  half  usance  is  half  that  time.     The  usance 
between  this  country  and  any  place  in  France,  Amsterdam, 
Rotterdam,  Hamburg,  or  Altona,  is  one  calendar  month;  the 
usance  between  us  and  Cadiz,  Madrid,  or  Bilboa,  two;  and 

< 

*  Beeching  v.  Gower,  Holt,  313.     (3  Eng.  C.  L.  117.) 
k  Brown  v.  Harraden,  4  T.  R.  148.  "^  Chitty,  410,  S.  N.  P.  353. 

'  Campbell  v.  French,  6  T.  R.  212.  Stardy  v,  Henderson,  4  B.  &  A.  59S.  (6  Eng. 
C.  L.  530.^  If  a  bill  be  accepted  aupra  protest^  the  time  is  to  be  calculated  from  the 
date  of  Sttcn  acceptance.  Williams  o.  Germaine,  7  B.  &  C.  468,  (14  Eng.  C.  L.  84,) 
Mfiie  433. 

(1)  (The  dajrt  of  grace  on  negotiable  notes,  oonstitate  a  part  of  the  original  contract  and 
the  negotiability  of  the  note  is  as  nnreiitricted,  daring  those  days,  as  before  their  commeooe- 
ment  fibotngs  Bank  ▼.  Buieg^  8  Conn.  505.  No  days  of  grace  are  due  on  a  note  not  negoti- 
able.   BwJatM  T.  Danforth,  10  Conn.  297  ) 

(2)  (Demand  should  be  made  on  the  last  day  of  grace.  Farmert*  Bank  n  DuvaU^  7  Gill 
Sl  Johns.  78.  Bank  of  Alexandria  ▼.  Saann^  9  Peters,  33.  If  that  riioald  be  Sunday,  the 
demand  may  be  made  on  the  preoedbg  day.    Ontorio  Bank  ▼.  Petriif  3  Wend.  456.) 
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the  usance  between  ns  and  Leghorn,  Genoa,  or  Venice,  three. 
When  it  is  necessary  to  divide  a  month,  upon  half  a  usance, 
the  division  ^contains  fifteen  days/  Useuaces  are  calculated  ex-    *439 
clusively  of  the  date  of  tlie  bill.*  , 

AD  countries  with  which  we  are  in  the  habit  of  negotiating  Old  and 
bills  compute  their  time  by  the  new  style,  with  the  exception  of  ne«^  "^yl*- 
Russia,  which  adheres  to  the  old  style.  When  a  bill  is  drawn 
at  a  place  using  one  style,  and  payable  at  a  place  using  tl\e 
other,  if  the  time  is  to  be  reckoned  from  the  date,  it  shall  be 
computed  according  to  the  style  of  the  place  where  it  is  drawn 
otherwise  according  to  the  style  of  the  plac^  where  it  is  pay- 
able; and  in  the  former  case  the  date  is  to  be  reduced  or  carried 
forward  to  the  style  of  the  place  where  the  bill  is  payable,  and 
the  time  reckoned  froipt  thence.® 

When  a  bill  falls  due  on  a  Sunday,  Christmas-day,  Good- 
Friday,  public  fast,  or  thanksgiving  day,  it  becomes  payable 
on  the  preceding  day,  and  if  not  then  paid  may  be  treated  as 
dishonored.*^ 

2. — ^t  what  hour  presentment  should  be  made,']  Present-  Piesent- 
ment  for  payment  should  be  made  within  the  usual  hours  of  "J®"*, , , 
business.   If  by  the  known  custom  of  any  place,  bills  and  notes  ^^ 
be  only  payable  within  limited  hours,  a  presentment  there  out  within  the 
of  these  hours  is  unseasonable.®    If  an  acceptance  be  payable  usual 
at  a  banker's,  the  bill  should  be  presented  during  banking-  ^om  of 
hours.'    But  if>  the  banker  appoints  a  person  to  attend  at  the  l^'i*"*®"^* 
bank  to  give  an  answer,  a  presentment  at  any  time  while 
that  person  is  in  attendance  is  sufficient.* 

But  though  in  the  latter  case  a  presentment  out  of  banking- 
hours  has  been  held  sufficient  for  the  purpose  of  supporting  a 
protest  to  chai^  the  drawer;  it  would  not  be  sufficient  to 
charge  the  bank  with  a  breach  of  duty  for  non-payment. 
In  an  action  on  the  case  against  the  Bank  of  England  for  not 
paying  a  bill  accepted  by  the  plaintiff,  though  they  had  suffi- 
cient fimds  in  their  hands  for  that  purpose;  it  appeared  that  the 
bill  was  presented  in  the  morning,  when  there  were  no  effects. 
In  a  subsequent  part  of  the  day,  a  sum  was  paid  in  sufficient 
to  meet  the  bill;  at  six  o'clock  the  bill  was  again  presented, 
when  a  person  in  attendance,  answered  that  there  were  no  ef- 
fects. The  *banking-hours  were  from  nine  to  five,  but  it  was  *440 
the  custom  to  have  a  person  in  attendance  after  banking-hours 
to  give  an  answer  to  any  presentments,  which  it  was  expected 


•  Bayley,  250.  *  H. 
«  Bayley,  849. 

«  Taaaell  «.  Lewis,  1  Ld.  Raym.  743.  39  &  40  Geo.  IB,  c.  49.  7  &  8  Geo.  IT, 
c.  15. 

•  Bayley,  294. 

'  Parker  v.  Gordon,  7  East,  385.  Elford  v.  Teed,  1  M.  &  S.  98.  Jameson,  9  Taon- 
Um  994. 

s^Ganiett  v.  Woodeook,  I  Stark.  476.  (9  Eng.  C.  L.  473.)  6  M.  &  S.  44,  yet  set 
Elford  9.  Teed,  tupnu 
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a  notary  would  rnake^  on  account  of  the  previous  dishonor  in 
the  course  of  the  day;  held,  that  the  action  was  not  sus- 
tainable. Lord  Abinger  observed,  <<  that  it  never  had  been 
considered  that  the  bank  were  bound  to  pay  aftet  their  accus- 
tomed hours;  there  was  no  specific  contract  to  do  so,  nor  was 
there  any  ground  to  infer  a  contract  for  that  purpose.  It  would 
be  of  no  convenience  to  trade  if  such  a  practice  were  to  pre- 
vail The  contract  between  the  parties  was  that  the  bank 
should  pay  all  bills  presented  within  the  hours  of  business.* 
If  the  party  who  is  to  pay  the  bill  or  note  be  not  a  banker, 
a  presentment  at  his  place  of  residence  or  business  at  any  hour, 
except  during  the  hours  of  rest,  will,  it  seems,  be  sufficient, 
even  though  there  be  no  person  there  to  give  an  answer. 
Where  a  bill  was  presented  at  half-past  seven  o'clock  in  the 
evening,  at  a  dwelling-house  in  London,  where  it  was  made 
payable.  Lord  Tenterden,  C.  J.,  said,  that  it  was  an  established 
rule  of  trade,  that  a  presentment  at  a  banker's  out  of  the  hours 
of  business  was  not  sufficient;  but  in  other  cases  the  rule  of 
law  was  that  the  bill  must  be  presented  within  a  reasonable 
time.  A  presentment  at  twelve  o'clock  at  night  when  a  per- 
son has  retired  to  rest  would  be  unreasonable;  but  he  could 
not  say  that  a  preseiitment  between  seven  and  eight  in  the 
evening  was  not  a  reasonable  time.^ 

*441  3. — Jit  what  place  preaenimeni  should  be  made.']  A  bill  or 
If  the  ac-  note  should  be  presented  at  the  place  where  it  is  made  payable 
^ptanoe  jn  ^n  cases;  that  will  be  sufficient,  even  though  there  be  no 
na,^»^  person  there.»(I)  But  if  a  bUl  be  accepted  generally,  that  is, 
•entmeat  where  the  *acceptance  is  not  qualified  pursuant  to  die  provi- 
need  not  sions  of  1  &  2  Geo.  IV,  c.  78,  by  adding  the  words  '^  only,  and 
be  made  at  not  Otherwise  or  elsewhere;"*  in  order  to  charge  the  acceptor, 
in  ord    to  ^^  ^  ^^^  necessary  to  present  it  at  the  place  where  it  is  made 


»  Whittaker  ».  The  Baok  of  England,  1  Gale,  54.    1  C.  M.  &  R.  744.    5  Tyr.  268. 

^  Wilkins  v.  Jadie,  2  B.  &  Ad.  188.  (22  Eng.  C.  L.  67.)  Barclay  v.  Bailey, « 
Camp.  527.    Morgan  v.  Davison,  1  Stark.  114.     (2  Eng.  C.  L.  319.) 

«  Saanderson  v.  Judge,  2  H.  Bl.  509.  Giles  o.  Boarne,  2  Ch.  R.  200.  De  Bere»- 
reche  v.  Pillin«  3  Blng.  476.  (13  Eng.  C.  L.  59.)  Mackintosh  v.  Haydon,  R.  &  M. 
362.  (21  Eng.  G.  L.  456.^  Hawkey  o.  Berwick,  4  Bing.  135.  (13  Eng.  C.  L. 
376.^  An  averment  that  a  bill  was  presented  to  the  acceptor  will  be  satisfied  by  proof 
that  it  was  presented  at  the  place  where  it  was  made  payable,  though  there  be  no  per- 
son in  attendance  to  give  an  answer.  Hine  v.  Allely,  4  B.  &  Ad.  624.  (24  Eog.  C. 
L.  127.)    And  see  Hawkey  v.  Borwick,  mj^ro. 

'  See  anU^  425. 

(1)  (Where  a  note  was  payable  •*  at  either  of  the  Banks"  of  Boston,  it  was  held  that  it 
was  incumbent  upon  tho  holder  to  give  notice  to  the  maker  where  it  was  to  be  found.  TU 
North  Bank  v.  AbbotU  13  Pick.  465.  It  is  sufficient  evidence  of  demand  of  payment,  and  of 
refusal  to  pay  a  note  payable  at  a  particular  place,  if  tho  note  be  left  there,  and  no  funds  are 
OTovided  to  Uke  it  up.  NiehoU  v.  Giddamith,  7  Wend.  160.  Rahm  v.  The  PkUadelfkit 
Bank,  1  Rawle,  335.  It  has  been  held,  in  this  country,  that  on  a  note  payable  at  a  certain 
time  and  place,  no  demand  is  necessary  to  charge  the  maker  or  acce}itor.  Conn  v.  Ganot  1 
Ohio,  223.  Payaim  v.  WhiUiomb,  15  Pick.  212.  WoUaU  v.  Van  Sanivoord,  17  Johns.  248. 
See  3  Kent.  Com.  66.) 


\ 


SBC.  nC.]  PRXaSMTMSNT  FOB  PATMENT.  441 

payable.'    As  where  the  holder  of  a  bill  made  payable  at  a  charge  the 
banker^s,  but  not  made  payable  "  there  only,"  did  not  present  acceptor, 
it  for  payment;  and  the  bankers,  three  weeks  afterwards,  fail- 
ed, having. had  in  their  hands  during  all  that  time  a  balance  in 
favor  of  the  acceptor,  exceeding  the  amount  of  the  bill;  it  was 
held,  that  the  latter  was  not  discharged  by  the  omission  to  pre- 
sent the  bill  for  payment,  it  being  in  law  a  general  acceptance, 
in  which  case,  the  holder  is  not  bound  to  present  the  bill  at 
any  particular  time  or  place  ;^  and  even  if  a  bill  be  made  pay- 
able at  a  particular  place  by  the  drawer,  and  accepted  gene- 
rally without  adding  the  words,  ^<  and  not  elsewhere,"  it  is  not 
necessary  to  present  it  at  such  place  in  order  to  render  the  ac- 
ceptor liable;  for  there  is  no  distinction  made  in  the  act  be- 
tween the  case  where  the  bill  is  rendered  payable  by  the  lan- 
guage of  the  drawer,  and  the  case  where  it  is  rendered  so  pay- 
able by  the  language  of  the  acceptor.^    But  in  such  a  case,  Pfesent- 
presentment  at  the  place  specified  in  the  bill  is  necessary  in  incnt  to 
order  to  charge  the  drawer.    As  where  a  bill  was  drawn  in  ®**"B*  ^ 
Liverpool,  on  persons  residing  there,  and  in  the  body  of  it 
noade  payable  in  London^  and  accepted  by  the  drawees  pay-  ^ 

able  in  Loudon;  when  due  it  was  presented  to  the  drawees  in 
Liverpool,  who  refused  payment;  held,  by  the  Court  of  Ex- 
chequer Chamber,  on  a  bill  of  exceptions  to  the  direction  of 
the  judge  in  an  action  against  the  drawer,  that  the  drawer  was 
not  liable  under  the  circumstances  as  the  bill  was  not  presented 
in  London.  Tyndal,  C.  J.:  "  Where  a  bill  is  drawn  payable 
at  a  particular  place,  and  the  drawee  accepts  it  payable  at  that 
place;  in  an  action  against  the  drawer^  presentment  to  the  ac- 
ceptor at  that  place  must  be  proved,  and  consequently  must  be 
alleged;  nor  will  the  fact  that  the  special  acceptance,  payable 
at  the  banker's,  (but  not  complying  with  the  1  &  2  Geo.  IV,  c.  *442 
78,)  was  made  before  the  bill  passed  out  of  the  hands  of  the 
drawer,  dispense  with  the  necessity  of  such  proof  or  vary  his 
liabUity."* 

Promissory  notes  are  not  within  the  1  &  2  Geo.  IV,  c.  78.  When  a 
If  a  note  be  made  payable  at  a  particular  house,  and  such  j|ote  must 
house  be  mentioned  in  the  body  of  the  note,  a  presentment  ^^^^^  ^ 
there  is  necessary  to  charge  the  maker.®    But  if  the  place  of  j^^ficuiar 
payment  be  not  incorporated  in  the  note,  but  mentioned  in  the  place,  in 
margin  or  at  the  foot  of  the  note  only,  by  way  of  raemoran-  order  to 
dum,  it  does  not  constitute  any  part  of  the  contract;  therefore,  ®**"^  ^^ 
it  is  not  necessary  to  present  it  at  such  place,  to  render  the  ™    ®'' 
maker  liable,  nor,  in  an  action  against  him,  to  aver  such  preseut- 

•  Rhodes  v.  Gent,  5  B.  &  A.  244.    (7  Eng.  C.  L.  84.)    Sebag  v.  Abithol,  4  M.  ^ 
S.  462. 

k  Tamer  «.  Hayden,  4  B.  &  C.  1.    (10  Eng.  C.  L.  259.) 

«  Selby  V,  Eden,  3  Bing.  611.    (13  Eng.  C.  L.  70.)    11  Moore,  511.    Fayle  v. 
Biid,  6  B.  &  C.  5»1.    (13  Eng.  C.  L.  346.) 
'  Gibbe  v.  Mather,  8  Bing.  214.    (21  Eng.  C.  L.  277.)    2  C.  &  J.  254. 

•  Sanderson  «.  Bowes,  14  East,  500.    Dickenson  «.  Bowes,  16  East,  110-112. 
Bowes  V.  Howe,  5  Taunton,  30.    (1  Eng.  C.  L.  8.) 
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ment  in  the  declanrtion.'  An  averment  in  a  declaration^  in  aa 
action  by  an  indorsee  against  the  maker,  that  the  note  was 
payable  at  the  house  ofB,  fy  Co.,  where  the  address  was  only 
a  memorandum  at  the  foot  of  the  note,  was  held  to  be  a  fatal 
yariance;  because  the  plaintiff  averred  the  address  to  be  part 
of  the  contract,  whereas  it  was  only  a  memorandum;  it  was, 
therefore,  a  misdescription  of  the  instrument.^  It  was  held, 
however,  in  one  case,  that  where  a  note  was  printed  with 
blanks  for  the  sum,  the  names  of  the  parties,  and  the  dates,  and 
the  place  wherd  it  was  made  payable  was  also  printed  by  way 
of  a  memorandum,  presentment  should  be  made  at  that  place, 
because  the  stipulation  being  printed,  must  have  been  on  the 
note  at  the  time  the  note  was  made,  and  was  to  be  considered 
part  of  the  note.^ 
CoBse-  The  consequence  of  not  duly  presenting  a  bill  or  note  is,  that 

^iienoeB  of  all  the  antecedent  parties  are  discharged  from  their  liability, 
noidaljr    whether  on  the  instrument  or  on  the  consideration  for  which  it 
piMantiiig  ^^g  given.    The  acceptor  or  maker,  however,  still  continues 
liable,  except  where  a  bill  is  made  payable  at  a  particular  place 
.*443    *in  the  express  terms  of  1  &  !8  Geo.  IV,  c.  78,  in  which  case 
the  acceptor  would  be  discharged  if  he  sustained  any  loss  for 
want  of  such  presentment*^    But  a  delay  m  making  present- 
ment  there,  will  not  operate  as  a  discharge  of  the  acceptor,  un- 
less the  money  be  lost  in  consequence  of  such  delay,  as  by  the 
banker  in  the  mean  time  failing.^(l) 

•  Williams  o.  Waring,  10  B.  &  C.  2.  (21  Enff.  C.  L.  11.)  Price  v.  Mitchell,  4 
Gampb.  300.    Callahan  «.  Aylett,  2  Campb.  551.    Wild  v.  Rennards,  1  Campb.  425. 

k  Exon  «.  Ruasell,  4  M.  &  S.  505. 

•  Trecothick  «.  Edwin,  1  Stark.  468.  (2  Eng.  C.  L.  470.)  But  this  distinctioii 
was  oTdrruled  in  Williaois  v.  Wariog^  uupra, 

•  Chitty,  397. 

•  Rhodes  v.  Gent,  5  B.  &  A.  244.    (7  Eng.  C.  L.  84.) 

(1)  (In  making  a  demand  of  payment  it  is  neoeflsary  that  the  note  sboald  be  present  ready 
to  be  delivered  up  on  payment,  or  if  lost  or  destroyed  that  an  indemnity  should  be  tendered. 
Asmbro9€  v.  Bapwood,  3  Taunt  61.  CaOaehan  ▼.  AyleU^  3  Taunt  397.  Bowes  y.  Hcwe^  S 
Taunt  30.  Bank  v.  Jones,  6  Mass.  524.  T^eeman  v.  BoytUon,  7  Mass.  483.  Woodbridge  v. 
Brigham,  13  Mass.  557.  U.  S,  Bank  ▼.  Smith,  11  Wheat  171.  Eatiman  y.  PoUer^  4  Ver. 
none,  31 3.  Whitwell  v.  JoAnson,  17  Mass.  449.  Shaw  ?.  Reed,  12  Pick.  1 32.  Bank  if  Marj^ 
lamd  T.  Dutall^  7  Gill  dt  Johns.  7a    Stmcktri  ?.  Andertnn,  3  Wharton,  116.) 
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SECTION  X. 

NOTICE  or  DISHONOR. 


1 .  Oeneral  rales. 
S.  Form  of  notice.    . 

3.  Mode  of  giving. 

4.  By  post. 

5.  l^hen  to  be  giTen 

6.  Proof  of.     • 


PAOB 

444 
445 
446 

447 
448 


PAei 

7.  By  whom.  .        .        449 

8.  To  whom.  .        .        450 

9.  When  notice  is  dispensed 
with.*"  ....        45i 

10.  Dispensation  with  proof  of 
notice.         .        .        .        456 


1- — General  rules  respecting  notice.']  As  the  requisites  of 
the  notice  and  consequences  of  omitting  it  in  case  of  dishonor 
for  non-acceptance,  and  for  non-payment,  .are  very  similar, 
they  shall  be  considered  under  the  same  head.(l) 

It  is  a  general  rule^  that  the  holder  of  a  bill  of  exchange  or 
promissory  note,  which  is  dishonored  by  non-acceptance  or 
non-payment  is  bound  to  give  due  notice  thereof  to  the  drawer 
and  mdorsers  of  the  bill,  and  to  the  indorsers  of  the  promissory 
note,  or  the  party  to  whom  such  notice  has  not  been  given 
will  be  discharged  from  all  liability,  not  only  on  the  instrument 
itself,  but  also  on  the  consideration  for  whidi  the  bill  was  paid.* 

In  case  of  non-acceptance,  if  the  drawee  after  a  partial  or 
conditional  acceptance,  or  an  acceptance  at  an  extended  period, 
or  if  any  other  person  offer  an  absolute  one,  though  the  holder 
may  be  willing  to  acquiesce  in  such  acceptance,  he  must  give 
notice.^  And  whenever  an  attempt  is  made  to  procure  an 
'acceptance,  though  the  application  for  such  acceptance  might  *444 
have  been  unnecessary,  notice  should  be  given,  otherwise  the 
party  may  lose  his  remedy  on  the  bill.  But  if  an  innocent  in- 
dorser  for  a  valuable  consideration  takes  such  a  bill  after  the 
refusal  to  accept,  and  without  any  knowledge  of  such  refusal, 
he  will  not  be  precluded  from  recovering  by  the  negligence  of 
a  previous  holder.*  A  neglect  to  give  notice,  where  there  is  a 
conditional  acceptance,  is  done  away  by  the  completion  of 
those  conditions  before  the  bill  becomes  payable;  and  a  neglect 
where  there  is  an  acceptance  as  to  part,  and  a  refusal  as  to  the 
residue,  discharges  the  persons  entitled  to  notice  <^  as  to  the  re- 
sidue" only.* 

Where  a  bill  has  been  refused  acceptance,  and  due  notice 
thereof  given,  it  is  unnecessary  to  give  notice  of  the  subsequent 
refusal  to  pay;  because  a  right  of  action  against  the  drawer  and 
.indorsers  had  previously  been  complete  on  their  receiving  no- 
tice of  non-acceptance.^ 

•  Bridsres  v.  Bury,  3  Taunt.  130.    3  M.  &  8.  362. 
»  Barley,  S53. 

•  O^Keefe  «.  Dann,  6  Tannt.  305.    (1  Eng  C.  L.  393.) 

'  Bayley,  954.  •  Price  v.  Dardell,  Chittj,  467. 

(1)  (8elwjA*f  N.  P.  [Ed  of  1831 J  299,  n.  L.) 
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2. — Farm  of  notice.']  No  precise  form  of  words  is  necessary 
in  giving  notice  of  the  dishonor  of  a  bill  or  note;  any  act  of  the 
holder  distinctly  signifying  to  the  party  that  the  bill  or  note 
Notice  was  dishonored  will  be  siij£cient.(l)  But  where  the  attorney 
S**^'*'^*"'  ^^  ^^^  holder  wrote  a  letter  to  an  indorser  in  the  following 
v^^^^t  ^®^"^> "  -^  ^^^^  f^^  683/.,  drawn,  &c.,  and  bearhig  your  indorse- 
^etill  nient,  has  been  put  into  our  hands  by  Mr.  t^.,  widi  directions 
was  dis-  to  take  legal  measures  for  the  recovery  thereof  unless  immedi- 
honoied.  ately  paid,"  the  court  of  Exchequer  Chamber  held,  that  it  was 
insufficient.  Tyndal,  C.  J.,  in  delivering  the  judgment  of  that 
court,  said,  **  that  notice  of  dishonor,  which  was  substituted  in 
this  country  for  a  protest,  did  not  require  all  the  precision  and 
formality  of  a  protest;  but  it  should  at  least  inform  the  party 
to  whom  it  is  addressed,  either  in  express  terms  or  by  neces- 
sary implication,  that  the  bill  has  been  dishonored,  and  that 
the  holder  looks  to  him  for  payment  of  the  amount;  but  look- 
ing at  this  notice,  no  such  intimation  is  conveyed  in  terms,  or 
*445  is  necessarily  to  be  *inferred  from  its  contents."*  So  a  letter 
from  an  indorsee  to  a  drawer,  merely  containing  a  demand  of 
payment,  and  threatening  legal  proceedings,  without  apprising 
him  of  the  fact  of  dishonor,  was  held  insufficient.^  So  a  let- 
ter from  the  indorsee  to  the  indorser  in  these  words,  **  the  pro- 
missory note,  &c.,  (describing  it,)  indorsed  by  you,  became  due 
yesterday,  and  is  returned  to  me  unpaid;  I  therefore  give  you 
notice  thereof,  and  request  you  will  let  me  have  the  amount 
thereof  forthwith,"  was,  on  the  authority  of  the  preceding 
cases,  held  insufficient.*  But  this  decision  may  be  considered 
as  overruled  by  a  subsequent  case  in  the  court  of  Ebcchequer, 
where  it  was  held  that  a  notice  in  the  following  form  was  by 
reasonable  intendment  sufficient:  ^^  I  am  desired  to  inform  you 
that  a  promissory  note,  dated  August  10,  made  by  7'.,  payable 
to  order  in  two  months,  became  due  yesterday,  and  has  been 
returned  unpaid;  and  I  have  to  request  you  will  remit  the 
amount,  with  1^.  6d.  for  noting."*  Notice  in  the  following 
form, "  I  give  you  notice  that  a  bill,  &c.,  drawn  by  you^  &c-, 
lies  at,  &c.,  dishonored,"  has  been  held  insufficient  to  sustain 
an  action  against  an  indorser  who  was  not  the  drawer,  for  it  is 
a  misdescription  of  the  instrument,  which  might  lead  the  indor- 
ser to  confound  it  with  some  other.^    If  a  foreign  bill  of  ex- 


'  Solaite  V.  Palmer,  7  Bing.  530.  (90  Eng.  C.  L.  336.)  3  Moore  &  P.  475,  S. 
C.  in  Error.  1  Bing.  N.  C.  194.  (37  Eng.  C.  L.  351.)  5  M.  &  Scott,  1.  8  Clarke 
&  F.  93. 

b  Hartley  v.  Case,  4  B.  &  C.  339.    (10  Eng.  O.  L.  350.) 

•  Boalton  v.  Welch,  C.  P.  E.  T.  1837.  MS.  3  Bing.  N.  C.  (33  Eng.  C.  L.)  3 
Hodges. 

'  Hedger  «.  Stevenson,  MS.  T.  T.  1837. 

*  Beauchamp  v.  Cash,  1  D.  &  R.    N.  P.  C.  3.    (16  Eng.  C.  L.  410.) 

(1)  (Bsiilr  9f  Alesmndria  ▼.  Aoann,  9  Peten,  33.  Thong^h  the  amoant  be  erronoooelj  atBted 
and  the  date  not  given.    Bank  of  RockuUr  ?.  Gwld^  9  Wend.  379.) 
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change  be  dishonored  for  non-acceptance,  notice  thereof  to  the 
drawer  need  not  contain  a  copy  of  the  protest.*(l) 

Where  the  holder  of  a  bill  of  exchange  wrote  to  the  indorser 
the  following  letter, ''  The  promissory  note  for  200/.,  drawn  by 
&  dated  18th  of  July  last,  payable  three  months  after  date,  and 
indorsed  by  you,  became  due  yesterday,  and  is  returned  to  me 
iinpaid.  I  therefore  give  you  notice  thereof,  and  request  you 
will  let  me  have  the  amount  forthwith;''  it  was  held,  on  the 
authority  of  Solarte  v.  Palmer,^  not  to  be  sufficient  notice  of 
dishonor,  for  it  did  not  show  that  the  bill  had  been  presented 
for  payment*^  But  Patteson,  J.,  held,  at  Nisi  Prius,  and  the 
court  of  King's  Bench  confirmed  his  ruling,  that  a  notice  of 
dishonor,  conveyed  a  letter  in  the  following  terms,  ^<  Your  bill  , 
due  this  day  has  been  returned  with  charges,  to  which  we  re* 
quest  your  immediate  attention,"  was  sufficient*^  And  in  a 
subsequent  case,  where  to  prove  notice,  the  following  letter 
from  the  plaintiff's  attorney  to  the  defendant  was  put  in,  ^'  I 
am  directed  by  H,  to  give  you  notice  that  a  promissory  note  - 
for  99/.,  payable  to  your  order  two  months  after  the  date  there- 
of, became  due  yesterday,  and  has  been  returned  unpaid,  and 
I  have  to  request  you  will  remit  the  amount  thereof,  with  Is. 
Qd^  for  noting;"  the  court  of  Exchequer  held  it  to  be  sufficient 
Parke,  B.,  said,  that  the  case  of  Boulton  v,  Welch  was  an  undue 
determination.  The  court  was  bound  by  the  case  of  Solarte 
V.  Palmer;  but  the  term  '  necessary  implications,'  as  used  in 
that  case,  was  not  to  be  taken  in  its  strict  seuse;  it  meant, 
as  Lord  £ldon  said,  in  Wilkinson  v,  Adams,®  <  such  a  strong 
probability  that  an  intention,  contrary  to  that  imputed,  could 
not  be  supposed.'  A  notice  was  sufficient,  if  it  should  appear 
by  reasonable  intendment,  and  would  be  inferred  by  any  man 
of  business,  that  the  bill  was  presented  and  not  paid.  No  mer- 
cantile man,  on  reading  this  notice,  could  possibly  misunder- 
stand its  meaning.  Though  this  case  was  distinguishable  from 
Boulton  V.  Welch,  inasmuch  as  the  notice  stated  that  the  bill 
was  noted,  yet  he  disclaimed  going  upon  that  distinction;  the 
grounds  of  his  determination  were,  that  it  appeared  by  neces- 
sary implication,  on  reading  the  notice,  that  the  note  had  been 
presented  and  dishonored.'"'  So  where  a  witness,  to  prove 
notice  of  dishonor,  stated  that  the  day  after  the  bill  became 
due,  he  went  to  the  drawer's  house,  saw  the  defendant's  wife, 
and  told  her  he  had  brought  a  bill  which  was  dishonored;  she 
said  she  knew  nothing  about  it,  but  would  tell  her  husband 
when  he  came  home;  held,  sufficient  notice  of  dishonor.!^ 

*  Goodman  «.  Harv^ey,  6  N.  &  M.  372.         ^  JtnU^  444. 

<  Boalton  v.  Welch,  3  Binp^.  N.  C.  688.    (33  Eng.  C.  L.)    3  Hodges,  77. 
4  Grogeon  o.  Smith,  cited  la  3  MeeB.  &  Wels.  8<M. 

•  1  Yea.  &  Beam.  466. 

'  Hodges  0.  Stevenson,  3  Mees.  &  Wels.  799. 
f  Housego  V.  Cowe,  1  Mur.  &  Hur*  54. 

(1)  {Wta$  ?.  WuUhtad,  15  Wend.  537.) 
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Veibal  no-  3. — Mode  of  giving  noiiee,']  Personal  service  of  the  notice 
ticeis  Buf-  is  not  necessary,  nor  is  it  requisite  that  the  notice  should  be 
cient.  ^  writing.(l)  A  verbal  notice  sent  to  the  counting-house 
of  the  party  is  sufficient,  though  there  be  no  person  there  to 
receive  it.  A  verbal  message  importing  the  dishonor  of  a  bill 
sent  to  the  counting-house  of  the  drawer,  during  the  hours  of 
business  on  two  successive  days,  the  messenger  knocking  there 
•446  and  making  'noise  sufficient  to  be  heard  by  persons  within, 
was  held  sufficient,  though  no  person  answered.  Per  Lord 
EUenborough, «  The  counting-house  is  a  place  where  all  ap- 
pointments respecting  business  and  all  notices  should  be  ad- 
dressed; and  it  is  the  duty  of  the  merchant  to  take  care  that  a 
proper  person  be  in  attendance.  It  has,  however,  been  argued, 
that  notice  in  writing,  left  at  the  counting-house,  or  put  into  the 
post,  was  necessary,  but  the  law  does  not  require  it,  and  with 
whom  was  it  to  be  left  Putting  a  letter  into  the  post  is  one 
mode  of  giving  notice,  but  where  both  parties  are  residing  in  the 
same  town,  sending  a  clerk  is  a  more  regular  and  less  excep- 
tionable mode."*(2) 

Sending  4. — By  post."]  Sending  notice  by  the  general  or  twopenny 
notice  by  post  will  be  sufficient,  and  though  the  letter  should  miscarry, 
•ufficient.  ^^®  party  sending  it  will  not  be  prejudiced  thereby;^  and  where 
there  is  no  post,  it  is  sufficient  to  send  it  by  the  ordinary  con- 
veyance.(3)  It  has  been  held,  that  the  delivery  of  a  letter  to  a 
bellman  in  the  street  is  not  equivalent  to  posting  it*  In  a  re- 
cent case,  however,  the  court  seemed  inclined  to  consider  such 
delivery  sufficient.*  Where  a  letter  was  directed  to  Mr.  Har- 
ris, Bristol,  it  was  held  insufficient  without  proof  that  he  had 
received  it,  for  the  direction  was  too  general  in  so  populous  a 
place;  there  might  be  many  persons  of  that  name  at  Bristol; 
the  direction  ought  to  specify  the  part  of  the  town  in  which  he 

^  Cross  V.  Smith,  1  M.  &  S.  545.  S.  P.  Goldsmith  v.  Bland,  Chitty,  401.  Bay- 
ley,  976. 

*>  Sanderson  v.  Judge,  3  H.  BL  509.  Parker  «.  Gordon,  7  East,  S85.  Kei&  e. 
Weston,  3  Bsp.  54.  Xiangdon  o.  Mills,  5  Eap.  157.  Dobree  v.  Eastwood,  3  C.  &  P. 
250.     (14  Eng.  C.  L.  289.)  •  Scott  v.  Lifford,  1  Campb.  246.    9  East,  347. 

«  Hawkins  v,  Rutt,  Peake,  186. 

'  Pack  V.  Alexander,  3  M.  &  Scott,  789. 

(1)  (fioAm  ▼.  PkiUidelphia  Bank,  1  Rawie,  335.    CuyUr  ▼.  Stnem,  4  Wend.  566.) 

(2)  (Notice  was  taken  to  the  store  of  a  stranger,  who  said  that  the  iodorser's  plaoe  of  basi- 
ness  was  behind  .'«uch  store,  and  that  he  had  gone  out  of  town,  and  promised  to  give  the  notice 
to  him  so  soon  as  he  should  see  him.  The  next  day  or  day  afler  the  indorser  reoeired  the 
notice;  held,  to  be  insufficient.  Ontnite  Bank  v.  ilyers,  16  Pick.  392.  Notice  left  at  the 
indorser^B  boarding  house,  with  one  of  the  boarders,  held  to  be  sufficient.  17.  &  Bank  t. 
Hatek,  6  Peters,  250.) 

(3)  (JSntUh  y.  Hawthorn,  3  Rawle,  355.  Notice  sent  to  the  place  where  indorser  resided  at 
the  time  of  the  discount  is  sufficient,  where  there  is  no  presumption  from  the  circomstanccs 
that  the  holder  knew  of  his  removal.  Bank  of  Ulica  v.  Phillips,  3  Wend.  408.  Bank  o/  VOca 
y.  DamdMn,  5  Wend.  587.  Cai$kiU  Bank  v.  SlaU,  15  Wend.  364.  Wells  v.  WhUekHid,  15 
Wend.  527.  It  may  be  sent  either  to  the  post  office  nearest  to  the  indorser,  or  to  the  one  to 
which  he  usually  renorU  for  his  letters.  Cuyler  y.  Nellis^  4  Wend.  3d8.  Bank  of  Otnena  t. 
'*'^leU,  4  Wend.  328.) 
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lesidedy  or  some  other  circumstance  to  distinguish  him.*  But 
ixrhere  a  bill  was  dated  Manchester,  generally,  a  letter  directed 
to  the  drawer  at  Manchester,  was  held  sufficient.^  It  is  not 
necessary  to  prove  that  the  letter  was  actually  put  into  the  post; 
proof  that  it  was  put  on  a  table,  in  the  counting-house,  to  be 
carried  to  the  post,  and  that  all  letters  put  upon  that  table  were 
*in variably  carried  to  the  post  office,  will  be  sufficient.'  In  «447 
case  of  a  foreign  bill,  it  is  sufficient  to  send  it  by  the  first  regu- 
lar ship  for  the  place  to  which  it  is  to  be  sent.^ 

5- — Notice  when  to  be  given."]  Notice  must  be  given  within  Notice 
a  reasonable  time;  which  is  a  question  for  the  determination  ?*^*^'*^^^ 
of  the  court,  depending  on  the  circumstances  of  each  particu-  o^^^J^'^t 
lar  case.*^(l )    When  the  parties  reside  at  different  places,  it  is  a  ^^  the 
general  rule,  that  notice  by  post  on  the  day  subsequent  to  party  has 
that  on  which  the  party  receives  information  of  the   dis-  teen  in- 
honor  is  sufficient;'  and  if  the  post  does  not  go  out  on  the  f?"^®^  ®^ 
next  day,  notice  need  not  be  sent  until  the  day  after.«f    If  honorT 
the  parties  reside  in  the  same  town,  notice  must  be  given 
before  the  expiration  of  the  day  after  intelligence  of  the  dis- 
honor has  been  received.''    If  notice  be  sent  by  the  twopenny 
post,  the  letter  should  be  posted  in  time  for  the  party  to  receive 
it  before  the  expiration  of  the  day  after  notice  of  dishonor.^ 
and  the  onus  of  proving  that  it  was  put  into  the  post  in  time 
to  reach  the  party  that  day,  according  to  the  course  of  the  post 
lies  on  the  person  who  should  send  iX)    Though  the  party 
need  not  send  notice  until  the  next  day,  yet  he  may  give  notice 
after  demand,  on  the  day  that  the  bill  or  note  is  due;  (or  though 
pajrment  may  be  made  within  the  day,  non-payment  on  pre- 
sentment is  a  dishonor,  and  the  other  party  cannot  complain  of 
the  extraordinary  diligence  used  to  give  him  information.'^  But 
notice  before  the  bill  is  due,  that  it  will  be  dishonored,  is  not 
sufficient.'    Where  the  party  receives  notice  of  the  dishonojr 
on  a  Sunday,  Good  Friday  or  Christmas  day,  or  any  public 

*  Walter  v,  Haynes,  R.  &  M.  149.    (21  Eng.  C.  L.  402.) 
^  Mann  v.  Moon,  id,  249.     (21  Eng.  C.  L.  429.) 

*  Hetherington  «•  Kemp,  4  Camp.  194.  Hawkes  «•  Salter,  4  Bing.  715.  (15  Eng. 
C.  L.  125.) 

'  Mailman  v.  D'Eguioo,  2  H.  Bl.  565. 

*  Derbyshire  «.  Parker,  6  East,  3,  ante. 

f  Williams  v.  Smith,  2  B.  &  A.  496.    Poole  v.  Dicas,  1  Hodges,  162.  1  Scott,  600. 

g  Geill  V.  Jeremy,  M.  &  M.  61.    (22  Eng.  C.  L.  249.) 

k  Smith  V.  Mullett,  2  Camp.  208.    Fowler  «.  Hendon,  4  TVr.  1002. 

i  Id.  Scott  V.  Liffbrd,  9  East,  347.  Haynes  v.  Birks,  3  B.  &  P.  599.  Hilton  v. 
Fairclongh,  2  Camp.  633. 

J  Fowler  v.  Hendon,  4  Tyr.  1002. 

k  Burbridse  v.  Manners,  3  Camp.  193.  Ex  parte  Moline,  19  Yes.  216.  Htune  v. 
Peploe,  8  liStst,  169.    Hine  v.  Allely,  4  B.  &  Ad.  624.    (24  Eng.  C.  L.  127.) 

1  Baker  v.  Birch,  3  Camp.  107. 

(t)  {Hack  T.  Green,  3  Gill  &,  Johni«.  474.  Bank  ef  Alexandria  ▼.  Swann,  9  Pctera,  33. 
UniUd  Siatee  v.  Barker,  4  Wosh.  C.  C.  Rep.  464.  SewaU  y.  Rueeell,  3  Wend.  276.  Cuyler 
▼.  Suveni,  4  Wend.  566.    DUHm  ? .  Beat,  10  Peters,  572.) 
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thanksgiviiig  or  fast  day,  or  any  festival  he  is  in  the  *saine  situ- 
ation as  if  it  did  not  reach  him  until  the  following  day.' 

If  tiie  holder  of  a  bill  or  note  places  it  in  the  hands  of  his 
banker  to  receive  payment,  the  banker  need  not  give  notice  of 
dishonor  to  the  customer  untU  the  next  day;  and  the  customer 
has  the  like  time  to  communicate  such  notice,  as  if  he  had  re- 
ceived it  from  a  holder.^  So  if  the  holder  of  a  bill  employs  an 
attorney  to  find  out  where  the  indorser  lives,  and  to  serve  him 
with  notice,  the  attorney  has  until  the  day  after  he  receives  the 
information  to  apprise  his  client  of  it,  and  need  not  give  notice 
until  the  third  day/ 

Where  notice  of  dishonor  was  served  too  late,  it  having  been 
previously  served  on  another  person  on  account  of  the  indis- 
tinctness of  the  handwriting  of  the  defendant;  it  was  held,  that 
the  defendant  was  not  thereby  discharged.' 

6. — Proof  of  notice,']  The  burden  of  proving  notice  of  dis- 
honor lies  on  the  plaintiff;*  proof  that  the  notice  was  left  wiih 
a  person  at  the  house  where  the  defendant  lodged,  and  that 
next  morning,  the  notice  was  thrown  into  the  plaintiff's  house 
by  a  person  unknown  is  sufficient/(  I )  Where  notice  has  been 
given  in  writing,  parol  evidence  of  the  contents  of  such  notice 
is  admissible,  without  giving  notice  to  produce  snch  notice  in 
writing.ff(2)  But  where  it  became  necessary  to  prove  that  no- 
tice of  dishonor  of  of  her  bills  had  been  given  to  the  defend- 
ant, for  which  examined  copies  of  letters  containing  such  notice 
were  offered,  it  was  held,  that  notice  to  produce  such  letters 
was  necessary  to  admit  the  examined  copies  in  evidenced 
*449  Although  proof  of  mere  knowledge  of  dishonor  is  *not  suffi- 
cient, yet  evidence  that  the  drawer  of  a  bill  knew,  two  days 
after  its, maturity,  that  it  was  unpaid  and  in  the  hands  of  a 
particular  indorsee,  and  objected  to  pay  it  on  account  of  fraud 
in  the  obtaining  of  it,  is  evidence  of  regular  notice  to  go  to  the 
jury.^    So  is  a  letter  written  by  the  drawer  six  days  after  be 

*  Bayley,  d73.  7  &  8  Geo.  IV,  o.  15.  Bray  v.  Hadwen,  5  M.  &  S.  68.  Lindo  r. 
Unsworth,  3  Camp.  602. 

^  Haynes  v.  BirkeS)  3  B.  &  P.  599.    Langdale  v.  Trimmer,  15  East,  S91.    Bayley, 
274. 
<  Id,  375.    Firtli  v.  Thrash,  8  B.  &  C.  387.    (15  Engr.  C.  L.  949.) 
'  Hewett  V.  Thompson,  1  M.  &  Rob.  543.    See  Siffffere  v.  Brown,  id,  590. 

*  Lawson  v,  Sherwood,  1  Stark.  314.    (2  Eng.  C.  JL.  405.) 
'  Stedman  v,  Gooch,  1  Esp.  5. 

(  Kine  v.  Beaumont,  3  B.  &  B.  988.  (7  Eng.  C.  L.  440.)  Swain  Vi  Lewis,  1  Gale, 
183;  9  C.  M.  It  R.  961;  wherein  the  court  took  time  to  oonsider  the  point,  in  con- 
sequence  of  some  doubt  thrown  upon  it,  by  the  case  of  Solarte  «.  Palmer,  1  Bing. 
N.  C.  194,  (37  Eng.  C.  L.  35,)  anU^  445. 

k  Lanauae  v.  Palmer,  M.  k,  M.  31.    (33  Eng.  C.  L.  339.) 

t  Wilkins  o.  Jadis,  1  M.  £i  Rob.  41.  So  where  the  defendant  admitted  to  a  friend 
that  he  was  aware  of  the  note  bein^  dishonored,  that  he  had  received  a  friendly  letter 
on  the  subject,  and  would  attend  to  it,  it  was  held  sufficient  to  warrant  the  jury  to  infer 
notice.    N orris  v,  Salamonson,  C.  P.  H.  T.  1837.    Law  Jdnraal. 

(1)  {Hack  ▼.  Grteny  3  G.  dt  J.  474.) 

(3)  (DtdbiiM  ?.  BmZ,  10  Peters,  573.    SmUk  ?.  HaaelAom,  3  Rawle,  355.) 
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should  hare  received  notice  of  dishonor^eontaining  ambigiioua 
expressions  respecting  the  non-payment  of  the  bill;*  but  where 
the  defendant,  in  a  conversation  with  the  witness,  said,  ^^  I  have 
several  good  defences  to  the  action;  in  the  first  place,  the  letter 
containing  notice  of  dishonor  was  not  sent  to  me  in  time;'' 
held,  (Lord  Denman,  C.  i.^dUsentiente^)  that  this  wastiot  suf- 
ficient to  warrant  the  jiuy  in  assuming  that  the  defendant  had 
received  notice.** 

7. — By  whom  notice  should  be  given.']  Notice  of  the  dis-  Notice  by 
honor  of  a  bill  or  note  from  any  person  who  is  a  party  to  the  any  per- 
instrument  will  be  sufficient.*(l)    It  was  held,  in  some  cases  *^^^^A* 
that  notice  to  be  eflfectual  must  come  from  the  holder;*  but  \i^^^\  or 
these  decisions  have  been  expressly  overruled  by  a  modem  his  agent, 
case,  in  which  Lord  Denman,  C.  J.,  in  delivering  the  judgment  is  suffi- 
of  the  court,  said, "  we  are  compelled  to  determme  whether  <^^®"*' 
the  doctrine  in  Tindal  v.  Brown  is  good  law — we  think  it  is 
not.    If  it  were,  the  holder  might  secure  his  own  rights  by 
giving  a  regular  and  immediate  notice  to  the  party  next  before 
him;  but  any  other  party  to  the  bill  would  be  deprived  of  all 
remedy,  unless  each  of  those  parties  gave  regular  and  imme* 
diate  notice,  and  took  up  the  bill  immediately."®    Bat  notice 
given  by  a  person  who  is  no  party  to  the  instrument,  and  who 
has  no  authority  from  any  of  the  parties  to  give  such  notice,  is 
insufficient.'    Where,  however,  an  attorney  was  commissioned    •450 
to  present  a  bill  for  payment,  and  on  payment  being  refused, 
he  gave  the  defendant  notice  of  the  dishonor,  without  stating 
who  the  holder  was,  or  on  whose  behalf  he  gave  the  notice, 
it  was  held  suflicient.s 

Where  the  plaintifif,  being  the  holder  of  a  bill  of  exchange, 
told  hi^  attorney  to  give  notice  of  dishonor  in  the  name  of  a 
previous  indorser;  held,  that  notice  given  in  accordance  with 
such  directions,  was  sufiicient,  though  the  previous  indorser  had 
not  authorised  it,'' 

8. — To  whom  notice  should  be  given,"]  The  holder  of  a  dis*  Notice 
honored  bill  or  note  should  give  notice  to  all  the  parties  whom  he  should  be 
intends  to  sue,  but  if  he  gives  notice  to  one  of  the  parties,  8*^"^  ^ 

^  Booth  V.  Jacobs,  3  Ner.  &  M.  351.    (38  Eng.  C.  L.  401.) 
k  Braithwaite  v.  Coleman,  1  Harr.  &  Wool.  299.    4  N.  &  M.  654.    (30  Eng.  C. 
L.^403.) 

*  Jameson  o.  Swinton,  S  Camp.  373.  Wilson  v.  Swabey,  1  Stark.  34.  (8  Eng.  C. 
L.  383.)  Roaher  v.  Kieran,  4  Camp.  87.  Chapman  v.  Keane,  1  Harr.  &  Wool.  166. 
4  N.  &  M.  607.    3  Ad.  &  Ell.  193.     (30  Eng.  C.  L.  69.) 

^  Tindal  v.  Brown.  1  T.  R.  167.    Ex  parte  Barclay,  7  Yes.  597. 

*  Chapman  v.  Keane,  lupnu  In  this  case  the  notice  was  given  by  an  indorser  to  an 
earlier  party. 

'  Stewart  o.  Kennett,  d  Camp.  177. 

'  Woodthorpe  v,  Lawes,  8  Mees.  &  Wels.  109. 

'  Rogerson  r.  Hare,  1  W.  W.  &  Dav.  65. 

(1)  (Chmuimt  t.  PM«r.  3  Wend.  173.) 
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all  ilie       and  that  party  gives  due  notice  to  another,  and  he  to  a  third,  so 
parties,      that  the  notice  was  regularly  circulated  among  all  the  parties, 
it  will  be  no  objection,  that  the  defendant  did  not  receive  no- 
Laches  by  tice  immediately  from  the  plaintiff.*     But  if  there  be  any 
one,  wUl    laches  in  the  circulation  of  the  notice  through   the  several 
diflchuge  parties,  even  though  the  neglect  of  one  is  compensated  by  the 
had  not      extraordinary  diligence  of  another,  laches  once  committed  will 
pieTionaly  discharge  all  the  parties  who  had  not  previously  received  due 
received     notice,  and  subsequent  notices  are  invalid,  for  they  are  given 
notioe.       by  parties  who  are  no  longer  liable  on  the  bill.*»    "  It  is  not 
enough  that  the  drawer  or  indorser  receives  notice  in  as  many 
days  as  there  are  subsequent  indorsers,  unless  it  is  shown  that 
each  indorsee  gave  notice  within  a  day  after  receiving  it;  as, 
if  any  one  has  l^een  beyond  the  day,  the  drawer  and  prior  in- 
dorsers are  discharged/'*    Nor  can  a  party  in  such  case  by 
waiving  his  own  discharge,  waive  the  discharge  of  antecedent 
parties.    Where  the  defendant  was  the  eighth,  the  plaintiff  the 
eleventh  indorser  of  a  bill,  and  the  instrument  having  passed 
through  several  subsequent  hands,  was  dishonored  at  maturity 
and  returned  to  the  immediate  indorsee  of  the  plaintiff.     It  re- 
mained in  his  hands  three  daySy  after  which  the  plaintiff  paid 
it,  and  gave  notice  to  the  defendant,  who  received  such  notice 
in  a  shorter  interval  from  the  day  of  dishonor,  than  would 
have  elapsed,  had  each  party  through  whose  hands  the  bill  was 
returned  taken  the  full  time  allowed  for  giving  notice.  Abbott, 
C.  J.,  said,  that  the  plaintiff  was  clearly  discharged  by  the 
laches  of  his  indorsee.     He  paid  the  bill  therefore,  in  his  own 
•451     wrong,  •and  he  cannot  by  so  doing,  place  the  prior  indorsers 
in  a  worse  situation,  than  that  in  which  they  otherwise  would 
have  been,  consequently  he  was  not  entitled  to  recover  from 
the  defendant*^ 
An  in-  Though  every  indorser  of  a  bill  of  exchange  is  a  new 

doner  of  a  drawer,  yet  the  indorser  of  a  promissory  note  is  not  to  be  con- 
note 18  not  sidefe(j  as  a  new  maker;  he  is  liable  only  in  the  character  of 
maker.       indorser,  and  is  entitled  to  notice  of  dishonor; .  for  the  maker  of 
a  promissory  note  is  in  the  situation  of  an  acceptor  of  a  bill  of 
exchange.* 

Where  the  drawer  is  dead,  notice  should  be  given  to  his  per- 
sonal representatives  ^  If  the  party  entitled  to  notice  becomes 
bankrupt,  and  his  assignees  are  not  chosen,  notice  to  him  is  suf- 
ficient ;s^  but  if  he  have  absconded,  and  assignees  be  chosen, 
notice  should  be  left  with  the  assignees,  or  at  the  bankrupts 
house,  if  open,  and  with  the  messengers  in  possession,**  other- 
wise the  bankrupt's  estate  will  be  discharged.'    Notice  to  one 

*  Hilton  «.  Shepherd,  G  East,  14.  ^  Smith  «.  Mallett,  9  Camp.  308. 
'  Per  Lord  Ellenborough,  in  Marsh  v.  Maxwell,  3  Camp.  210. 

<  Tamer  v.  Leech,  4  B.  &  A.  451.     (6  En?.  C.  L.  484.) 

*  Gwinnell «.  Herbert,  3  H.  &  W.  194.    See  ante^  405. 

'  Baylej,  386.  >  Id.  284.    Ex  parte  Moline,  19  Yes.  216. 

k  ExparU  Johnson,  1  Mont.  &  Ayr.  622.    3  Dea.  &  Ch.  433. 
>  Rhode  9.  Proctor,  4  B.  &  C.  517.    (10  Eng.  C.  L.  397.) 
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of  several  partners  who  are  jointly  liable  is  sufficient  for  all.* 
Where  the  party  entitled  to  notice  was  abroad,  notice  given  to 
his  wife  at  his  house  in  England,  was  held  sufficient.^ 

9. — When  notice  is  dispensed  wiih."]     Notice  need  not  be  When  the 
given  to  the  drawer 'when  he  has  no  effects  in  the  hands  of  the  drawer 
acceptor,  or  when  the  holder  is  ignorant  of  his  residence.(l)      !?^J*.®  Sf' 

The  reason  why  the  law  requires  that  the  holder  of  a  bill  or  hwid»of  ^ 
note  which  has  been  dishonored  should  giye  prompt  notice  the  accep- 
thereof  to  the  drawer  and  indorsers  is,  that  the  drawer  may  tor,  notice 
immediately  withdraw  his  effects  from  the  hands  of  the  drawee,  ^^.  ^^ 
and  the  indorser  from  the  hands  of  the  maker  of  the  note,  and      8*^®"^* 
also  that  these  parties  may  adopt  measures  to  recover  payment 
from  other  parties  who  may  be  liable  to  them  respectively ;  and 
if  prompt  notice  be  not  given,  the  law  presumes  that  the  drawer 
and  indorsee  have  been  prejudiced;  but  that  presumption  may 
be  rebutted,  by  showing  that  the  drawer  had  no  effects  in  the 
hands  of  the  drawee  from  the  time  the  bill  was  drawn  until  it 
became  payable;  in  which  case,  as  he  could  not  sue  the  drawee, 
he  could  not  be  prejudiced  for  want  of  notice,  and  consequent- 
ly under  such  circumstances  he  is  not  entitled  to  any,®  unless 
he  had  reasonable  grounds  to  believe  that  the  bUl  would  be 
honored. 

•But  no  other  proof,  however  clear,  that  the  drawer  had  in  •455 
iact  not  been  prejudiced  by  want  of  notice  will  be  admitted. 
Where,  in  an  action  by  an  indorsee  against  a  drawer,  it  ap- 
peared that  no  notice  had  been  given  to  the  defendant  of  the 
bill  being  dishonored,  and  the  plaintiff  offered  evidence  to  show 
that  the  defendant  had  not  been  prejudiced  by  want  of  notice, 
Lord  Kenyon  rejected  the  evidence,  observing,  <'  that  the  only 
case  in  which  notice  is  dispensed  with,  is  where  the  drawer  has 
no  effects  in  the  hands  of  the  drawee.*^** 

If  the  drawer  had  effects  in  the  drawee's  hands  at  the  time  Bntnottoe 
when  the  bill  was  drawn,  he  is  entitled  to  notice,  though  at  the  ™8t  be 
time  the  bill  was  presented  for  acceptance.,  and  thence  until  the  ^^^  ^ 
presentment  for  payment,  he  had  not  any.^    So,  though  the  drawee 

*  Northonse  v.  Parker,  1  Camp.  82.  ^  Cromwell  o.  Hynson,  8  Esp.  511. 

*  Bickerdike  v.  Bollman,  1  T.  K.  405.  Legge  v.  Thorpe,'l3  East,  171.  Rogers  v. 
Stephens,  2  T.  R.  713.    Chitty,  467.    Bayley,  495. 

'  Dennis  v.  Morrice,  3  Esp.  158.  Per  Abbott,  C.  J.,  in  HiU  o.  Heap,  D.  &  R.  N. 
P.  C.  59.  (16  Eng.  C.  L.  436.)  '« The  case  of  Bickerdike  v.  BoUman  has  established 
that  a  party  who  cannot  be  prejudiced  for  want  of  notice  shall  not  be  entitled  to  require 
it;  but  this  rule  extends  only  to  cases  where  the  party  has  no  effects,  is  not  likely  to 
have  effects,  or  has  no  expectation  that  he  will  have  any."  Per  Bayley,  J.,  in  Cls- 
ridge  v.  Dalton,  4  M.  &  S.  386,  post^  453. 

*  Orr  o.  Maginnis,  7  East,  359. 

(1)  (As  to  what  win  dispenw  with  notice,  see  Holland  ▼.  Turner^  10  Conn.  308.  CamMU 
T.  PHtengUly  7  Greenlcaf,  126.  Dickint  ▼.  Beal,  10  Petrrs,  572.  Juniota  Bonk  v.  HkU^  16 
Sorg.  &  R.  157.  RamduloUday  ▼.  Darieux,  4  Wash.  C.  C.  Rop.  61.  Van  Wari  ▼.  SmiU^  I 
Wend.  219.  FuUen  ▼.  WDonald,  8  Greenleaf,  213.  Vnim  Bank  t.  Magrvder,  7  Peters  987. 
Baekua  ▼.  Shiphtrd^  11  Wend.  629.  Jonet  ▼.  Savage,  6  Wend.  658.  Leonard  t.  €fary^  10 
Wend.  504.    Hedlmucf*  Bsidb  ▼.  OnnooU,  7  Wend.  165.) 
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drawer  had  no  effects  in  the  hands  of  the  drawee  at  the  time 
the  bill  was  drawn  or  accepted,  if  he  had  when  it  became  due, 
he  will  be  entitled  to  notice,  for  it  is  sufficient  if  he  had  effects 
in  the  hands  of  the  drawee  at  any  period  between  the  time 
when  the  bill  was  drawn  and  it  was  payable.*  And  it  is  im- 
material that  the  effects  in  the  drawee's  hands  are  not  equal 
to  the  amount  of  the  bill,  or  that  there  are  scTcral  bills  in  the 
hands  of  the  same  owner  becoming  due  on  different  days;  the 
drawer  is  entitled  to  notice  as  to  each  bill,  though  the  effecis 
in  the  drawee's  hands^be  not  equal  to  any  of  them.^  So  where 
the  drawer  had  effects  in  the  hands  of  the  drawee  at  the  time 
of  the  cux^eptance,  but  was  indebted  to  the  drawee  in  a  greater 
amount  than  the  value  of  such  effects.*"  So,  where  he  had  in 
fact  no  effects  in  the  hands  of  the  drawee  from  the  time  when 
the  bill  was  drawn  until  it  became  due,  but  he  made  a  provi- 
sion to  have  some  funds  there,  by  shipping  a  cargo  of  goods 
*to  England,  and  directing  the  proceeds,  when  it  was  sold,  to 
be  paid  into  the  drawee's  hands  to  answer  the  bill;  it  was 
held,  that  he  was  entitled  to  notice.^  So  where  the  drawer  had 
shipped  goods  to  the  drawee,  and  drew  a  bill  on  him  before 
they  arrived,  and  the  drawee  not  having  received  the  bill  of 
lading,  refused  to  accept  the  bill;  held,  that  the  drawer  was 
entitled  to  notice.  '<  A  bond  fide  reasonable  expectation  of  as- 
sets in  the  hands  of  the  drawee,"  said  Lord  Ellenborough, 
<<  has  been  several  times  held  to  be  sufficient  to  entitle  the 
drawer  to  notice  of  dishonor,  though  such  expectation  may  ul- 
timately have  failed  to  be  realised."^ 

On  the  same  principle,  where  B,  being  indebted  to  the  draw- 
er, represented  to  him  that  •/?.  owed  him  money,  and  the  draw- 
er in  consequence  drew  a  bill  upon  a^.,  which  w^.  accepted,  but 
did  not  pay;  held,  that  the  drawer  was  entitled  to  notice  of 
dishonor,  for  he  had  reason  to  expect  either  that  B.  would  take 
up,  or  that  the  acceptor  would  pay  the  bill,  and  might,  by  want 
of  notice,  be  induced  to  relax  his  endeavors  to  procure  pay- 
ment of  the  debt  owing  from  B/  But  where  the  vendor  of 
goods  sold  upon  credit,  and  drew  upon  the  vendee  a  bill,  which 
would  be  due  long  before  the  expiration  of  the  stipulated  credit, 
held,  that  he  was  not  entitled  to  notice,  because  he  had  no  rea- 
sonable expectation  that  the  drawee  would  honor  the  bill.^ 

Where  the  drawee  had  no  effects  of  the  drawer  in  his  hands, 
but  had  previous  to  the  bill  in  question  received  acceptances  of 
the  drawer,  upon  which  he  had  raised  money,  some  of  which 
acceptances  had  been  returned  dishonored,  and  others  were 


*  Hammond  v.  Dufrene,  3  Camp.  145. 

»  Thackray  v.  Blakett,  3  Campb.  164.    Bayley,  301. 
«  Blackhan  o.  Doien,  3  Camp.  503.    Bignall  v.  AadrewB,  7  Binff.  317. 
C.  L.  107.) 
<>  Robins  o.  Gibaon,  3  Camp.  334. 

*  Racker  v.  Hiller,  3  Camp.  317.     16  East,  43. 

'  Lafitte  V.  Slatter,  6  Bing.  633.    (19  Eng.  C.  L.  181.) 
i  Claiidge  v.  Dalton,  4  M.  &  S.  386, 


(90  Eng. 
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outstanding;  held,  that  the  drawer  was  entitled  to  notice.* 
Where  the  drawer  had  effects  in  the  hands  of  the  drawee,  it  is 
no  excuse  for  not  giving  notice,  that  the  drdfwee  told  the  draw- 
er he  should  not  be  able  to  proride  for  it.^ 

Wherever  the  drawer  has  a  remedy  over  against  a  third  per-    *454 
son,  *or  can  show  that  want  of  notice  may  operate  to  his  pre-  Where 
judice,  he  is  entitled  to  notice,  even  though  he  has  no  effects  ^^*  ^^ 
in  the  drawee's  hands.    As  where  a  bill  was  drawn  by  W.  for  ^^^ 
the  accommodation  of  A,  who  indorsed  it  over,  and  neither  operate  to 
«^.  nor  B.  had  effects  in  the  hands  of  the  acceptor;  held,  that  his  preja- 
•^<.  was  entitled  to  notice  of  dishonor  from  the  indorsee,  and  dice«  it 
that  not  having  received  notice,  he  was  discharged  from  all  lia-  ^^o^l^  ^® 
bility  on  the  bill;  for,  if  .rf.  had  paid  the  bill,  he  would  have  a  ^^®^* 
remedy  against  A,  for  whose  accommodation  he  drew  it,  and 
therefore,  he  might  be  prejudiced  for  want  of  notice.® 

But  the  drawer  is  not  entitled  to  notice  of  dishonor  if  the  Aocom* 
bill  was  accepted  for  his  own  accommodation;  and  if  he  makes  modation 
the  bill  payable  at  his  own  house,  it  is  evidence  which  will  ^ 
-warrant  the  jury  to  infer  that  the  acceptance  was  for  his  ac- 
commodation.^   Though  no  consideration  passed  between  the 
payee  and  the  drawer,  it  is  not  to  be  considered  an  accommo- 
dation bill  as  to  the  drawer,  if  there  was  a  valuable  considera- 
tion as  between  the  payee  and  the  acceptor.®(l) 

It  is  no  excuse  for  the  neglect  of  notice  to  an  indorser,  that  Want  of 
the  drawer  had  no  effects  in  the  drawee's  hands;  for  "  the  rule  effect 
extends  only  to  actions  brought  against  the  drawer;  the  in-  ^iLpenw 
dorser  is  in  all  cases  entitled  to  notice,  for  he  has  no  concern  ^|^  q^. 
with  the  accounts  between  the  drawer  and   the   drawee.'^'' tiee  to  ia- 
Where  a  bill  was  drawn,  accepted,  and  indorsed  by  several  doraer. 
indorsers,  for  the  accommodation  of  the  last  indorser,  and  the 
acceptor  had  no  effects  of  the  drawer  in  his  hands,  but  that  fact 
was  not  known  to  the  defendant,  (one  of  the  prior  indorsers,) 
held,  that  the  defendant  was  entitled  to  notice  of  dishonor,  be- 
fore the  holder  of  the  bill  could  maintain  an  action  against 
him;  for  *the  defendant,  on  paying  the  amount  of  the  bill,    *455 


•  Spooner  v.  Gardiner,  R.  &  M.  84.    (21  Eng.  C.  L.  386.) 
^  Staples  V.  Okines,  1  Esp.  333. 

«  Cory  V.  Scott,  3  B.  &  A.  619.  (5  En^.  C.  L.  401.)  This  case  overrules  Wal- 
wyn  V.  St.  Quintin,  1  B.  &  P.  653,  where  it  was  held,  that  if  an  indorser  have  effects 
in  the  hands  of  the  acceptor,  it  will  not  entitle  the  drawer  to  notice  if  be  has  no  effects 
in  the  hands  of  the  acceptor,  though  the  bill  was  drawn  for  the  accommodation  of  the 
indorser.  Cory  v,  Scott  was  recognised  and  acted  upon  in  Norton  v.  Pickering,  8  B. 
&  C.  610,  (15  Eng.  C.  L.  314,)  where  the  same  point  was  decided.  See  also  Nich- 
olBon  V.  Gouthit,  3  H.  61.  609. 

*  Sharp  t?.  Bailey,  9  B.  &  C.  44.     (17  Eng.  C.  L.  329.) 
«  Scott  r.  Lifford,  1  Camnb.  346. 

'  Per  Lord  Kenyon,  in  Wilks  v.  Jacks,  Peake,  303. 

(1)  (As  to  accommodation  paper,  see  Church  v.  Barlow^  9  Pick.  547.  Douglats  v.  WadUe, 
1  Ohio,  191.    Stone  v.  Vance,  6  Ohio,  246.    Grant  v.  EUkm,  7  Wend.  227.) 
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would  be  entitled  to  call  upon  the  last  indorser,  for  whose  ac- 
commodation he  put  his  name  to  the  bill,  for  repayment* 
IffDorance      The  holder  is  excused  for  not  giving  notice  if  he  be  ignorant 
oTthe  par-  of  the  place  of  residence  of  the  party,  provided  he  has  used 
2^*^^^jj2  due  diligence  to  discover  where  the  drawer  or  indorser  may 
exease       ^  found.(  1 )    "  When  the  holder  of.a  bill  of  exchange  does  not 
want  of     know  where  the  indorser  is  to  be  fomid,  it  would  be  very  hard 
notice,  if  if  he  lost  his  remedy  by  not  communicating  iiAmediate  notice 
due  dili-    ^f  jj^^  dishonor  of  the  bill;  and  I  think  the  law  lays  down  no 
J^^iQ®    such  rigid  rule.    The  holder  must  not  allow  himself  to  remain 
find  it  out  in  a  state  of  passive  and  contented  ignorance;  but  if  he  use  rea- 
sonable diligence  to  discover  the  residence  of  the  indorser,  J 
conceive  that  notice  given  as  soon  as  this  is  discovered  is  due 
notice  of  the  dishonor  of  the  bill,  within  the  usage  and  custom 
of  merchants."^    Reasonable  diligence  is  a  mixed  question  of 
law  and  fact,  to  be  left  to  the  jury  after  the  judge  has  stated  to 
them  the  law.^   Applying  to  the  last  indorser,  and  last  but  one, 
the  day  after  the  bill  was  due,  to  ascertain  where  the  drawer 
lived,  and  on  his  not  being  in  the  way  calling  again  the  next 
day,  and  then  giving  the  drawer  notice,  has  been  considered 
sufficient.*'   So  making  inquiries  at  the  makers  of  a  promissory 
note  for  the  residence  of  the  payee,  has  been  deemed  sufficient.* 
But  making  inquiries  respecting  an  indorser  at  the  place  where 
the  bill  was  made  payable,  is  not  of  itself  sufficient  to  excuse 
the  holder  for  not  giving  him  notice,  he  ought  to  make  inqui- 
ries of  other  parties  to  the  bill,  and  apply  to  all  persons  of  the 
same  name  in  the  directory.  "  Ignorance,"  said  Lord  EUenbo- 
•456    rough,  *<*  may  excuse  notice,  but  reasonable  diligence  must  be 
used  to  obtain  knowledge."' 

Where  the  drawer  in  transferring  a  bill  on  being  asked  where 
he  resided,  said  that  he  had  no  regular  residence,  but  lived 
amongst  his  friends,  and  he  would  call  himself  upon  the  accep- 
tor, and  see  if  the  bill  was  paid,  Lord  Ellenborough  held,  that 
this  dispensed  with  notice.' 

What  will      10. — Dispensation  with  proof  of  notice,']    As  the  rule  re- 
dispense    quiring  notice  was  introduced  for  the  benefit  of  the  party  enti- 
with  proof  (\q^  ^q  j^^  jj^j^^  party  may  waive  the  consequences  of  a  neglect 
of  giving  due  notice;  and  the  waiver  may  be  express  or  implied 

*  Brown  v.  Maffey,  15  East,  216.  See  Smith  v.  Becket,  13  East,  187.  It  is  no 
•zcuse  for  not  giving  notice  to  the  payee  that  the  drawer  and  drawee  are  non-existing 
persons,  and  that  their  names  were  used  for  the  purpose  of  fraud,  unless  the  payee 
were  privy  to  the  fraud.     Leach  v.  Hewitt,  4  Taunt.  731. 

^  Per  Lord  Ellenborough,  0.  J.,  in  Bateman  v.  Joseph,  1  Campb.  468.     See  Bald- 
win «.  Richardson,  1  B.  &  C.  245.     (8  Eng.  C.  L.  ^,) 
«  Chitty,  486,  n. 

*  Browning  v.  Kinnear,  Gow.  81.     (5  Eng.  C.  L.  471.) 

*  Sturgess  v.  Derrick,  Wight.  76. 

'  Beveridge  v.  Burgis,  3  Camp.  262.  s  Phillipson  o.  Kneller,  4  Camp.  285. 

(1)  (IlffVM  v.  Herriek,  6  Ohio,  66.  Stuckert  v.  Aaderton^  3  Whart  116.  Backus  v.  Ship- 
A«n{,ll  WeDd.629.    13  Wend.  13.) 
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from  circumstances.  It  has  been  held,  that  a  subsequent  pro-  of  disho- 
mise  to  pay  the  debt  will  dispense  with  proof  of  notice;  as  "<>^- 
where,  in  lieu  of  proof  of  actual  notice,  the  defendant's  letter 
ivas  put  in,  stating  "  that  he  was  an  accommodation  drawer, 
and  that  the  bill  would  be  paid  before  next  term;"  held,  suffi- 
cient.'(l)  So,  payment  of  part  of  the  debt,^  or  a  promise  to 
pay  if  the  holder  will  call  again.*  Where  the  drawer  of  a  for- 
eign bill,  on  being  applied  to  for  payment,  said,  "  my  affairs 
are  at  this  moment  deranged,  but  I  shall  be  glad  to  pay  it  as 
soon  as  my  accounts  with  my  agent  are  cleared:"  held,  suffi- 
cient to  dispense  with  proof  of  the  bill  being  protested.**  So,  an 
agreement  entered  into  by  the  drawer  with  a  prior  indorser 
after  the  bill  became  due,  to  pay  him  the  amount  of  the  bill  by 
instalments,  was  held  sufficient  to  dispense  with  proof  of  notice, 
in  an  action  by  the  indorsee  against  the  drawer.*"  It  is  not  ne- 
cessary that  the  promise  should  be  made  to  the  plaintiff,  if 
made  to  any  person  who  •was  the  holder  at  the  time,  another  •457 
person  afterwards  taking  the  bill,  may  avail  himself  of  such 
promise.^ 

Where  the  drawer  of  a  bill  of  exchange,  being  informed  on  Waiver  of 
the  day  that  it  became  due  that  it  was  dishonored,  said,  that  "otic®- 
he  had  previously  heard  so,  and  that  he  intended  to  pay  it ; 
held,  to  operate  as  a  waiver  of  strict  notice  of  dishonor.* 

It  is  immaterial  that  the  promise  or  payment  was  made  in 
ignorance  of  the  law,  for  every  man  must  be  taken  to  know 
the  law.**  But  a  promise  to  pay,  made  after  the  bill  became 
due,  in  ignorance  of  the  fact  that  there  had  previously  been  a 
refusal  to  accept  is  not  binding.*  An  offer  to  the  holder  of  a 
bill  of  a  general  composition  of  so  much  in  the  pound  on  all 
the  party's  debts,  though  not  accepted,  has  been  held  as  a 
waiver  of  notice.J  But  the  promise  must  be  express  and  un-, 
conditional,  and  unequivocal,  to  operate  as  a  waiver  of  notice. 
Where  a  foreigner,  on  application  for  payment  being  made  to 
him, said,  "I  am  not  acquainted  with  your  laws,  if  I  am  bound 


•  Wood  V,  Brown,  1  Stark.  217.  (3  Eng.  C.  L.  363.)  See  also  Brett  r.  Loyel,  13 
East,  213.  Hopes  v.  Alder,  6  East,  16.  Margetson  o.  Aitken,  3  C.  &  P.  338.  (14 
Eng.  C.  L.  336.) 

^  Vauffhan  ».  Fuller,  2  Stra.  1246.    Horford  t>.  WHson,  1  Taunt.  12. 

^  Lundie  r.  Robertson,  7  East,  231.  Rogers  9.  Stephens,  2  T.  R.  713.  Anson  v. 
Bailey.  B.  N.  P.  276.  * 

'  Gibbon  ^.  Coggon,  2  Campb.  188  Greenway  v.  Hendley,  4  Campb.  52.  Pat^ 
terson,  o.  Beecher,  6  Moore,  319.     (17  Eng.  C.  L.  43.) 

«  Gunson  v.  Metz,  1  B  &  C.  193.     (8  Eng.  C.  L.  58.)    2  D.  &  R.  334. 

'  Id,     Potter  r.  Rayworlh,  13  East,  417. 

c  Norris  v.  Salomonson,  3  Hodges,  14.    4  Scott,  257.    JMt^  449,  n. 

i>  Bilbie  «.  Lumley,  2  East,  469. 

»  Blisard  r.  Hirst,  5  Burr.  2670.     Goodall  r.  Dolley,  1  T.  R.  712. 

i  Margetson  «.  Aitken,  3  C.  &  P.  33S.     (14  Eng.  C.  L.  336.) 

(1)  (If  after  the  dishonor  of  a  note,  the  indorser  promise  to  pay  it,*«aRh  promise  in  presump- 
tive evidence  of  due  dem:ind  nnd  notice.  Brttd  v.  Hillhouse^  7  Conn.  523.  Kfpplingfr  v. 
OrifithB,  2  Gill  &  Jobos.  296.) 
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to  pay  I  will;"  held,  not  to  amount  to  a  waiver  of  notice.' 
The  day  after  a  bill  of  exchange  had  been  dishonored  in  Lon- 
don, and  before  the  fact  of  dishonor  could  be  known  in  York- 
shire, the  drawer's  clerk  called,  in  Yorkshire,  upon  the  indorser 
prior  to  the  holder;  a  conversation  took  place  as  to  the  bill 
being  likely  to  come  back,  and  the  clerk  said,  *^  I  suppose  there 
will  be  no  ahemative  but  my  taking  up  the  bill,  and  if  you  will 
bring  it  to  Sheffield  on  Tuesday,  I  will  pay  the  money."  The 
indorser  did  not  receive  either  the  bill  or  notice  until  some  days 
after  Tuesday,  and  notice  of  dishonor  was  not  given  to  the 
drawer  in  due  time;  held,  that  the  above  conversation  did  not 
dispense  with  regular  notice  of  dishonor.^ 
Promise  A  promise  to  pay  part  only,  will  entitle  the  plaintiff  to  that 
to  pay  part  gmn  only,  for  the  whole  of  the  promise  must  be  taken  together. 
As  where  the  defendant  said,  *^  I  do  not  mean  to  insist  on  want 
of  notice,  but  I  am  only  bound  to  pay  you  70/.;"  held,  that  the 
plaintiff  could  only  recover  70/.,  though  the  bill  was  for  200/., 
notice  of  dishonor  not  having  been  given.^ 


•458  •SECTION  XI. 

PROTEST. 

If  a  fo-  If  a  foreign  bill  be  dishonored  by  non-acceptance  or  non- 

reiga  bill   payment,  it  is  necessary  that  It  should  he  protested  by  a  notary 
^^^^   public,  or  (if  there  be  no  such  notary  near  the  place  where  the 
sbovdd  be  ^^^  ^^  payable)  by  an  inhabitant  in  the  presence  of  two  wit- 
protested,  nesses,  and  it  has  been  laid  down  in  some  cases,  that  a  copy  or 
memorial  of  the  protest  should  accompany  the  notice  of  dis- 
honor.*"   If  the  party  on  whom  the  notidte  is  served  resides  iii 
this  country,  it  seems  that  a  copy  of  the  protest  need  not  be 
served  upon  him.*^    But  it  is  said  that  if  he  resides  abroad  it  is 
otherwise.*^    However,  in  a  recent  case,  where  a  foreign  bill 
was  protested  for  non-acceptance,  a  letter  to  the  drawer,  wha 
resided  in  Ireland,  stating  the  presentment,  refusal,  and /;ro/ej/ 
but  not  containing  a  copy  of  the  protest ^  was  held  sufficient^ 
The  bill  should  be  noted  on  the  day  it  is  dishonored;  though 

the  protest  may  be  drawn  up  at  any  time  before  the  trial."* 

—  ■ 

*  Dennis  r.  Morris,  3  Esp.  158.  Borrodaile  v.  Lowe,  4  Taunt.  93.  Standage  r. 
Crei^hton,  5  C.  &  P.  406.  (24  Eng.  C.  L.  383.)  Rouse  v.  Redwood,  1  Esp.  156. 
Cununff  V,  French,  2  Campb.  106. 

*•  Pickin  V.  Graham,  1  C.  &  M .  725.     3  Tyr.  923. 
«  Fletcher  v.  Froggatt,  3  C.  &  P.  570.     (12  Eng.  C.  L.  367.) 
^  Bayley.  258.     Gale  v.  Walsh,  5  T.  R.  239.    Robins  v.  Gibson,  1  M.  &  S.  288. 
Rogers  v,  Stephens,  2  T.  R.  713.     Orr  v.  Maginnis,  7  East,  359. 

•  Bayley,  258. 

See  Robins  V.  Gibson,  1  M.  &  S.  288.  3  Campb.  334.    Chitty,498.    B.  N.P.  S7I. 
■  Goodman  v.  Harvey,  6  N.  &  M.  372,  posU        ^  Id* 
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Proof  of  the  protest  of  a  foreign  bill  is  dispensed  with  under 
circumstances  which  excuse  notice  of  the  dishonor  of  an  inland 
bill.*  In  an  action  on  a  foreign  bill  presented  abroad,  the  dis* 
honor  of  the  bill  will  be  proved  by  producing  the  protest  pur- 
porting  to  be  attested  by  a  notary  public.^  But  a  protest  made 
in  England,  must  be  proved  by  the  notary  who  made  it,  or  by 
the  subscribing  witness,  if  any.  Such  protest  is  not  evidence  ^ 
of  the  presentment  here;  that  fact  must  be  proved  in  the  same 
manner  as  if  it  were  an  inland  bill.® 

Inland  bills  may  be  protested  for-non  payment*^  or  non-ac- 
ceptance;^ but  it  is  not  necessary  for  any  purpose;  there  is 
*iK>  instance  of  a  protest  of  an  inland  bill  of  exchange  being    *459 
given  in  evidence.' 

By  the  2  &  3  Will.  IV,  c.  98,  reciting  that  doubts  having  Bills  to  be 
arisen  as  to  the  place  in  which  it  is  requisite  to  protest  for  non-  protested 
payment,  bills  of  exchange  which  on  the  presentment  for  ac-  *^  ^^. 
ceptance  to  the  drawee  shall  not  have  been  accepted,  such  bills  which  ° 
being  made  payable  at  a  place  other  than  the  place  mentioned  they  are 
therein  to  be  the  residence  of  the  drawee,  ana  that  it  is  expe-  exoressed 
dient  to  remove  such  doubts,  it  is  enacted,  that  all  bills  of  ex-  *?  J^®  P*y* 
change  wherein  the  drawer  or  drawers  thereof  shall  have  ex-      ^' 
pressed  that  such  bills  are  to  be  payable  in  any  place  other 
than  the  place  therein  mentioned  to  be  the  residence  of  the 
drawee  or  drawees  thereof,  and  which  shall  not  on  the  present- 
ment for  acceptance  thereof  be  accepted,  shall  and  may  be, 
without  furtlier  presentment  to  the  drawee  or  drawees,  pro- 
tested for  non-payment  in  the  place  in  which  such  bills  shall 
have  been  expressed  to  be  payable,  unless  the  amount  owing 
upon  such  bill  shall  have  been  paid  to  the  holder  on  the  day 
on  which  it  would  have  been  payable  had  the  same  been  duly 
accepted. 


SECTION  xn. 

EFFECT  OF  INDULGENCE. 


If  after  the  bill  or  note  has  become  due,  the  holder  agrees  Giyini^ 
to  give  indulgence  or  time  for  payment  to  any  of  the  parties  time  to 
without  the  concurrence  of  the  other  parties,  he  thereby  dis-  ^^^  ^^ 
charges  all  the   parties  who  upon   paying   the  bill  or  note  Jll^^t 
would  be  entitled  to  sue  the  party  to  whom  the  indulgence  the  eon- 


•  See  ante,  456. 

^  jinon.  13  Mod.  345.    Dnpays  v.  Shepheid,  Holt,  997.    Chitty,  490. 

^  Chemier  v.  Noyes,  4  Camp.  129. 

'  9  &  10  Will.  Ill,  c.  17.  •  3  &  4  Ann.  c.  9. 

'  Per  Bayley,  J.,  in  Windle  v  Aodrewe,  3  B.  &  A.  700. 
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sent  of  the  was  given.*(l)    Where  the  holder  of  a  bill  sued  the  indorser 
others.       and  acceptor  and  took  out  execution  against  the  acceptor,  and 
received  100/.  from  hioi,  and  took  his  bond  for  payment  of 
the  remainder  by  instalments,  he  then  prosecuted  Uie  action 
•460    *against  the  indorser;  held,  that  by  giving  time  to  the  acceptor, 
he  was  precluded  from  suing  any  of  the  other  parties;  plaintiff 
nonsuited.^    So  where  the  holder  of  a  bill  received  part  pay- 
ment from  the  acceptor  after  it  became  due,  and  took  a  bill 
from  him  at  a  future  short  date  for  the  remainder;  held  to  be  a 
bar  to  an  action  by  him  against  the  indorsers.*^ 
An  agrree-      But  an  agreement  to  give  time  will  not  discharge  the  other 
ment  to     parties  unless  it  be  binding  on  the  holder,  and  he  be  thereby 
P^®  ^J"*®  disabled  from  suing  the  acceptor,  for  the  holder  may  forbear  to 
binding  in  ^^^  ^  ^^^S  ^  ^^  pleases.    As  where  the  executrix  of  the  ac- 
order  to     ceptor  of  a  bill,  verbally  promised  the  holder  to  pay  him  the 
discharge  bill  out  of  her  own  estate,  provided  he  would  give  her  reason- 
other  par-  able  time,  and  the  holder  gave  her  time  accordingly;  held,  that 
"®^'  as  the  contract  was  not  in  writing,  it  was  void  by  the  statute  of 

fmuds;  and  as  it  was  not  binding  on  the  holder  he  was  not 
thereby  precluded  from  suing  any  of  the  other  parties.^ 
Indulge-         It  was  formerly  held  that  time  given  to  the  acceptor  of  an 
ence  to  the  accommodation  bill  did  not  discharge  the  drawer,  and  that  time 
acceptor     gi^en  to  the  drawer  dischai^ed  the  acceptor,  as  the  drawer 
commoda-  ""^^^^  ^^^1^  circumstances  was  the  principal  debtor,  and  the 
tion  bill,    acceptor  a  security  only.^    But  that  doctrine  may  be  considered 
as  overruled;  for  it  is  now  established  by  numerous  decisions, 
that  the  acceptor  is  to  be  considered,  in  all  casesj  the  principal 
debtor  primarily  liable;  that  there  is  no  difference  between  an 
acceptance  given  for  accommodation,  and  an  acceptance  for 
value,  and  therefore  that  indulgence  given  to  the  drawer  does 
not  discharge  the  acceptor.*^ 

It  has  been  held,  that  an  agreement,  after  the  bill  has  become 
due  and  notice  of  dishonor  given  to  the  drawer,  noi  to  press 
the  acceptor  will  not  discharge  the  drawer;  for  after  notice  to 
the  drawer,  or  what  is  equivalent  to  notice,  a  right  to  sue  the 
drawer  had  attached,  and  the  holder  was  not  bound  to  sue  the 
*461  *acceptor ;  though  it  would  be  otherwise  if  the  agreement  to  for- 
bear had  been  made  before  notice  of  the  dishonor  was  given  to 
the  drawer.' 

*■  Bayley,  338.  ^'  As  to  givinjB^  time,  the  holder  does  it  at  his  peril.  For  in  no  case 
has  it  been  determined,  that  the  indorser  is  liable  after  the  holder  of  the  note  has  given 
time  to  the  maker.'*    Per  Buller  J.,  in  Tindal  v.  Brown.  I  T.  R.  169. 

^  English  V.  Darley,  2  Bos.  &  Pul.  61.    Rees  v.  Berrington,  3  Ves.  540. 

«  Gould  V.  Robson,  8  East,  576.    Clark  tj.  Devlin,  3  B.  &  P.  365. 

*  Philpott  V,  Bryant,  4  Bing.  717.     (15  Eng.  C.  L.  126.> 

•  Laxton  v.  Peat,  2  Camp.  185.     Collett  v.  Haigh,  3  Camp.  281. 

'  Fentum  v.  Pocock,  5  IVunt.  192.     (1  Eng.  C.  L.  72.>     Harrison  c.  Courtauld,  3 

B.  &  Ad.  36.     (23  Eng.  C.  L.  25.)     Carstairs  v,  Rolleston,  5  Taunt.  651.     (I  Eng. 

C.  L.  184.)     Price  r.  Edmunds,  10  B.  &  C.  684.     (21  Eng.  C.  L.  135.) 

s  Walwyn  v.  St.  Quintin,  1  B.  &  P.  652.    Bayley,  342.    But  if  such  an  agreement 

(1)  (P2an<ert*  Bank  v.  SeUman,  2  Gill  Sl  Johns.  230.  U.  8.  Bank  t.  HaUk,  6  Pettri,  250. 
Okie  ▼.  Spencer,  1  Miles,  299.    S.  C.    2  Whart  253.) 
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But  as  no  party  to  a  bill  or  note  is  discharged  by  indulgence 
given  by  the  holder  to  another  party,  unless  the  latter  could 
sue  the  party  indulged,  on  paying  the  bill,  time  given  by  an 
indorsee  to  the  payee,  does  not  discharge  the  drawer."  "  If 
the  holder  gave  time  to  the  payee  he  cannot  call  on  the  in- 
dorsers,  but  the  rule  does  not  apply  to  a  party  lower  down  on 
the  bill;  as  if  the  fifth  indorsee  were  to  give  time  to  the  last 
indorser  for  six  months,  proposing  in  the  meanwhile  to  en- 
deavor to  get  payment  from  the  indorsers  lower  down  on  the 
bill,  this  might  well  be  done.''"*  So  where  the  holder  of  a  bill 
took  an  indorser  in  execution,  and  let  him  out  of  gaol  on  a  letter 
of  license  without  paying  the  debt;  held,  that  he  was  not 
thereby  precluded  from  suing  a  prior  indorser.* 

Taking  an  additional  security  from  the  acceptor,  without  Taking 
any  agreement  to  relinquish  the  debt  or  to  give  time,  will  not  additional 
discharge  any  of  the  parties.(l)    As  where  the  acceptor  of  a  fjf^"^^ 
dishonored  bill  sent  a  new  bill  for  a  larger  amount  to  the  acceptor 
payee,  who  discounted  it  with  the  holder  of  the  first,  which  he  will  not 
received  back  as  part  of  the  amount,  and  afterwards  indorsed  discharffe 
it  to  the  plaintiff  for  a  valuable  consideration;  held,  that  the  any  of  the 
sex^ond  bill  was  merely  a  collateral  security,  and  that  the  re-  ^*' 
ceipt  of  it  by  the  payee,  did  not  exonerate  the  drawer,    "  The 
rule  laid  down  in  cases  of  this  description,  is,  that  if  time  be 
given  to  the  acceptor,  the  other  parties  to  the  bill  are  dis- 
charged ;  but  in  no  case  has  it  been  said  that  taking  a  collateral 
security  from  the  acceptor  shall  have  that  effect."**    So  where 
A,  being  indebted  to  •/?.,  procured  C  to  join  with  him  in 
giving  a  joint  and  ^several  promissory  note  for  the  amount;     ^62 
and  afterwards  having  become  further  indebted,  and  being 
pressed  by  Ji.  for  further  security,  by  deed,  (reciting  the  debt, 
and  that,  for  a  part,  a  note  had  been  given  by  him  to  C,  and 
that  •fi.  having  demanded  payment  for  the  debt,  B,  had  re- 
queued him  to  accept  a  further  security,)  assigned  to  ^,  all 
his  household  goods,  &c.,  as  a  further  security;  held,  that  this 
deed  did  not  extinguish  or  suspend  the  remedy  on  the  note 
against  C.« 

If  the  holder  of  a  joint  and  several  promissory  note  enter  up  Taking 
judgment  by  cognovit  against  one  the  makers,  and  4evy  part  part  w- 
under  a  fi/fa.,  this  is  no  discharge  of  the  other.^    If  the  holder  ^^^l^ 
of  an  accommodation  bill  receives  part  from  the  drawer,  and  ^u^ot 

be  for  a  consideration,  or  bindin?  on  the  holder,  so  that  he  is  thereby  disabled  from 
sning  the  acceptor,  it  will  discharge  the  drawer,  Philpott  v,  Bryant,  an/e,  460.  (15 
Eng.  C.  L.  126.)  Willison  o.  Whitaker,  2  Marsh.  383.  (2  Eng.  C.  L.  22.)  Brick- 
wood  V.  Annis,  5  Taant.  614.     (1  Eng.  C.  L.  210.)    See  ante^  454,  n.  a. 

•  Claridge  v.  Dalton,  4  M.  &  S.  226.  <*  Per  Bayley,  J.,  id.  232. 
«  Hayling  v.  Mnllhall,  2  Bl.  1235. 

^  Per  Abbott,  C.  J.,  in  Pring  v.  Clarkson,  1  B.  &  C.  14.    (8  Eng.  C.  L.  10.) 

•  Twopenny  ».  Young,  3  B.  &  C.  208.   (10  Eng.  C.  L.  54.)   5  D.  &  R.  259.   Bed- 
ford 9.  Deakin,  2  B.  &  A.  210. 

'  Ayre  v.  Davenport,  2  N.  R.  474. 

(1)  {Mohawk  Bank  v.  Van  Home,  7  Wend.  117.    BaUey  v.  Baldwin^  7  Wend.  289.) 
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discharge  takes  a  promise  from  him  on  the  back  of  the  bill  for  the  pay- 
another.  ment  of  the  residue  at  an  enlarged  time,  it  will  not  dischaige 
the  acceptor;*  so  entering  into  an  agreement  of  composition 
with  the  drawer,  without  any  provision  for  extinguishing  the 
original  debt,  does  not  operate  as  a  discharge  to  the  acceptor.^ 
Taking  a  cognovit  of  the  acceptor  after  action  brought  against 
him,  and  giving  him  three  weeks'  time  before  entering  up  judg- 
ment, will  not  discharge  the  other  parties.^  So  giving  time  to 
the  acceptor  after  action  brought,  will  not  operate  as  a  dis- 
charge of  the  other  pirrties.*^  So  where,  after  action  brought 
against  the  maker  of  a  promissory  note,  the  plaintiff  took  his 
cognovit  payable  by  instalments,  with  a  stipulation  that  execu- 
tion might  issue  for  the  whole  on  one  de&ult,  and  some  of  the 
instalments  were  payable,  before  the  plaintiff,  by  proceeding 
with  the  action,  could  have  obtained  execution;  held,  that  a 
co-maker  of  the  note  who  was  a  surety  was  not  thereby  dis- 
charged, for  time  was  not  in  fact  given  to  the  principal.^  The 
obtaining  of  judgment  against  any  one  party  without  satisfac- 
tion, is  no  discharge  of  any  other  party;'  nor  is  a  mere  offer  to 
*463  give  *to  the  acceptor,  not  acted  upon,  a  discharge  to  any  of  the 
parties.' 
Bankrupt-  If  the  acceptor  of  a  bill  or  maker  of  a  note  become  a  bank- 
cy  of  ac-  nipt,  the  holder  may  prove  under  the  commission  and  receive 
oeptor.  dividends,  and  if  he  has  given  regular  notice  of  the  dishonor  to 
the  other  parties,  they  will  not  be  discharged  from  their  re- 
spective liabilities  to  him.''  So  where  the  acceptor  of  a  bill 
was  charged  in  execution  by  an  indorsee,  and  was  discharged 
under  the  Lords'  act;  held,  that  the  drawer  was  not  thereby 
discharged.*  But  if  the  holder  vo/^in/artVy  enter  into  a  com- 
position with  the  acceptor,  or  any  of  the  parties,  the  other 
parties  are  thereby  discharged;  for  there  is  a  distinction  be- 
tween voluntarily  taking  a  minor  sum  in  satisfiiction  of  a  debt, 
where  the  party  has  an  option  to  refuse  less  than  the  whole, 
and  in  taking  a  sum  in  part  satisfaction  of  a  debt  by  compul- 
sion of  law,  as  in  cases  of  bankruptcy  and  insolvency .J 
But  if  a  party  to  a  bill  or  note  previously  consents  to  indul- 

*  Ellis  V.  Gallindo,  tiled  in  Dingwall  v.  Duneter,  Doug.  250.    Chitty,  459. 
^Thomas  v.  Coartney,  1  B.  &  A.  1. 

^  Jay  V.  Warren,  1  C.  &  P.  532.    (11  Eng.  C.  L.  460.) 
'  Pike  V.  Street,  1  Dans  &  Llovd,  159. 

•  Price  V.  Edmands,  10  B.  &  0.  578.     (21  Eng.  C.  L.  135.) 
'  Claxton  V.  Swift,  2  Show.  441.    Lutw.  882. 

s  Hewitt  V.  Goodrich,  2  C.  &  P.  468.    (12  Eng.  C.  L.  219.)    Badnall  v.  Samuel, 
3  Price,  521. 

k  Chitty,  454. 
Macdonald  v.  Borington,  4  T.  R.  825.  It  was  held  also  in  this  case  that  die 
drawer,  haying  paid  the  bills,  might  sne  the  acceptor;  for  his  discharge  as  to  the  in- 
dorsee was  no  satisfaction  as  to  the  drawer.  ,  But  by  the  imohent  ddftort'  act  the  d^t 
itself  is  discharged,  and  the  insolvent  cannot  afterwards  be  sued  on  the  bill  by  asj 
party.    Boydell  v.  Champneys,  Ech.  T.  T.  1837. 

i  Ex  parte  Wilson,  11  Ves.  410.    Ex  parte  Smith,  3  Bro.  C.  0. 1.    And  see  Levis 
V.  Jones,  4  B.  &  C.  507.    (10  Eng.  C.  L.  393.) 
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gence  being  given  to  another  parly,  he  will  not  be  discharged  An  assent 
thereby;  as  where  the  acceptor  of  a  bill,  having  been  arrested  ^  indulge- 
by  the  holder,  offered  a  warrant  of  attorney  for  the  amount  of  ^^^y  ^f 
the  bill  payable  by  instalments.    The  holder  mentioned  this  the  dis- 
offer  to  the  drawer,  proposing  to  accept  it,  the  drawer  said,  charge. 
«  you  may  do  as  you  like,  for  I  have  had  no  notice  of  the  non- 
payment.^'   The  court  held  that  this  amounted  to  an  assent 
on  the  part  of  the  drawer,  and  that  he  was  not  discharged  by 
the  holder's  acceding  to  the  proposal  of  the  acceptor;*  or  if  a 
party  with  a  knowledge  of  the  facts,  subsequently  assents  to 
time  being  given  or  promise  to  pay,  it  amounts  to  a  waiver  of 
the  discha^e.    As  where  in  an  action  by  the  Indorsee  against 
the  drawer  of  a  bill,  the  defence  was,  time  *given  to  the  accep-    *464 
tor,  to  meet  which,  a  paper  was  put  in,  which  the  defendant 
had  agreed  to  sign,  containing  an  assent  to  the  plaintiff's 
<<  using  any  means  to  obtain  payment  from  the  acceptor  with- 
out prejudice  of  his  right  to  recover  from  the  drawer;"  held, 
that  it  amounted  to  an  assent  to  give  time,  and  that  the  drawer 
was  liable;**  so  where  the  drawer  said,  "  I  know  I  am  liable, 
and  if  the  acceptor  does  not  pay,  I  will;"  held,  that  the  drawer 
was  liable,  as  his  expressions  amounted  to  a  waiver  of  his  dis- 
charge.*   But  where  a  bill  was  renewed,  and  the  indorser 
afterwards  said  to  the  acceptor,  ^  it  was  the  best  thing'  that 
could  be  done;"  held,  that  this  was  no  recognition  of  the  in- 
dulgence granted  to  the  acceptor,  and  that  the  indorser  was 
discharged.*^ 
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1. — Right  of  the  transferreeJ]  Though  the  finder  of  a  lost  The  bond 
bill,  note,  or  check  does  not  acquire  a  property  in  it,  so  as  to/*  u^n*?' 
enable  him  to  enforce  payment,  or  to  defend  an  action  brought  qq^J*^  JJ 
for  the  recovery  of  it  by  the  rightful  owner,  yet  if  he  passes  g^e  on  it, 
such  instrument  transferable  by  delivery,  the  party  who  re-  however 
ceives  it  bond  fide  for  a  valuable  consideration,  without  being  defective 
guilty  of  gross  negligence  in  taking  it,  is  entitled  to  retain  it|}j®*'^^^ 
against  the  loser,  and  to  sue  the  parties  liable  thereon  for  pay-  f^l^    ^ 


•  Clark  V,  Devlin,  3  B.  &  P.  363. 

«>  HiU  9.  Johnson,  3  C.  &^  P.  456.    (14  Eng.  C.  L.  387.) 

«  Stevens  v.  Lynch,  12  East,  38.  *  Withall  v.  Masteiman,  d  Camp.  179. 
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whom  he   ment*    Where  a  fair  consideration  has  passed  there  must  be 
receiyed  it  fnala  fides  to  prevent  the  holder  from  recorering.^    For  it  is 
™*^  ®'     a  general  principle  that  whenever  one  of  two  innocent  per«)Ds 
must  suffer  by  the  act  of  a  third,  he  who  has  enabled  such 
third  person  to  occsusion  the  loss  must  susts^in  it^ 
*465        *Where  the  agent  of  the  plaintiff's  bankers  discounted  a  bill 
The  bond   of  exchange,  for  a  man  whom  he  had  never  seen  before,  who 
jWc  holder  ^^s  dressed  like  a  sailor,  accompanied  by  another  person 
biU  m^f    dressed  in  the  same  manner.    The  bill  was  discolored,  which 
sue  any  of  ^he  man  accounted  for,  by  saying  that  it  had  fallen  into  a  canal 
the  par-     with  his  pocket-book.    This  statement*  was  coiroborated  by 
lies,  un-     his  companion;  on  being  asked  ttow  he  had  got  the  bill,hesaid 
1^  he  has  ^^^  ^le  had  got  it  from  the  defendant,  whose  name  was  in- 
guilty  of    dorsed  on  it,  in  payment  of  a  cargo  of  coals.    On  being  asked 
gron  ncg-  to  indorse  it,  he  said  he  could  not  write,  and  the  agent  wroie 
%««<  in  his  name  on  it,  and  discounted  it;  about  an  hour  and  an  half 
taking  it.   afterwards  he  returned  with  a  similar  bill,  when  the  agent 
asked  him  if  he  was  known  in  the  town,  and  he  said  he  did 
not  know  any  one  there.    The  agent  discounted  this  bill  also. 
In  an  action  by  the  plaintiff  against  the  indorser,  it  appeared 
that  these  bills  had  been  lost  two  days  previously  by  a  sister  of 
the  defendant,  she  having  dropped  her  reticule   containing 
them  into  a  canal.    It  was  proved  by  a  banker's  clerk,  that  it 
was  the  practice  in  that  part  of  the  country,  not  to  discount 
bills  for  strangers  without  requiring  a  reference.     The  jury 
found,  upon  questions  submitted  to  them  by  the  learned  judge, 
that  the  plaintiffs  took  the  bills  bondfide^  but  under  such  cir- 
cumstances that  a  reasonable  and  cautious  man  would  not 
have  taken  them.    They  also  found  that  the  defendant  iiad 
not  used  due  diligence  in  making  the  loss  known.     A  verdict 
was  entered  for  the  defendant,  with  leave  to  move  to  enter  a 
verdict  for  the  plaintiff,  if  the  court  should  be  of  opinion  that 
the  defendant,  having  been  guilty  of  the  first  negligence,  was 
thereby  estopped  from  setting  up  the  negligence  of  the  plaintiff. 
A  rule  having  been  obtained,  and  cause  shown,  Lord  Den- 
man,  C.  J.,  said,  "  This  case  involves  a  mixed  question  of  law 
and  fact.    The  law  on  the  subject  is  not  very  well  settled,  and 
I  think  the  rule  should  be  made  absolute.  To  constitute  a  valid 
defence,  it  was  incumbent  on  the  defendant  to  show  that  the 
agent  of  the  banking  company  who  discounted  the  bills  had 
been  guilty  at  least  of  gross  negligence.    The  finding  of  the 
jury  does  not  go  to  any  thing  like  that  extent,  nor  was  there 
any  evidence  to  warrant  such  finding;  then  as  to  the  other 

•  See  afUe^  400.  Mills  v.  Race,  Burr.  452.  Peacock  v.  Rhodes,  Doug.  633.  Gram 
r.  Vaughan,  3  Burr.  1616.  Lee  v,  Newsam,  D.  &  R.  N.  P.  C.  50.  (16  Eng.  C.  L. 
431.)  Backhouse  v.  Harrison,  5  B.  &  Ad.  1098.  (97  Eng.  C.  L.  376.)  Crook  r. 
Jadis,  id.  909,  anU,  400.  (27  Eng.  C.  L.  234.)  De  la  Ghaumette  v.  The  Lank  oi 
England,  3  B.  &  Ad.  385.  (22  Eng.  C.  L.  106.)  Lawson  v.  Weston,  4  Esp.  56. 
Lowndes  o.  Anderson,  13  East,  130. 

'     ^  Goodman  9.  Harvey,  6  N.  &  M.  372,  pod^  466. 

*  Per  Ashhurst,  J.,  in  Lickbarrow  v.  Mason,  2  T.  70. 
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question,  whether  negligence  in  the  loser  of  a  bill  *or  note  will 
deprive  him  of  a  defence  which  he  otherwise  would  have 
against  the  holder,  that  must  depend  on  the  circumstances  of 
each  particular  case.    But  I  must  say,  that  I  do  not  think,  that 
the  omission  of  the  defendant  to  advertise  the  loss  of  bills  which 
had  gone  to  the  bbttom  of  the  canal,  was  not  such  negligence 
as  to  deprive  him  of  a  right  which  he  otherwise  might  have 
had."     Patteson,  J.,  "  I  have  no  hesitation  in  saying,  that  the 
doctrine  first  laid  down  in  Gill  v,  Cubitt,»  and  acted  upon  in 
other  cases,  that  ci  party  who  takes  a  bill  under  circumstan- 
ces which  ought  to  have  excited  the  suspicion  of  a  prudent 
man  cannot  recover ^  has  gone  too  far^  and  ought  to  be  re- 
stricted.   I  can  perfectly  understand,  that  a  party  who  takes 
a  bill  fraudulently,  or  under  such  circumstances  that  he  must 
know  that  the  person  offering  it  to  him  has  no  right  to  it,  will 
acquire  no  title;  but  I  never  could  understand  that  a  party  who 
takes  a  h\\\  bondjide^  but  under  the  circumstances  mentioned 
in  Gill  t?.  Cubitt,  does  not  acquire  a  property  in  it;  I  think  that 
the  fact  found  by  the  jury  here  was  no  defence."^    And  in  a  The  hold- 
more  recent  case  this  doctrine  has  been  carried  still  further,  or  er  of  a  bill 
rather  it  has  been  superseded.     In  an  action  by  the  indorsee  of  [g^^tiSed 
a  bill  of  exchange  against  the  drawer,  it  appeared  that  the  bill  to  recover 
had  been  fraudulently  obtained,  but  that  the  plaintiff  had  given  upon  it, 
value  for  it.    Lord  Denman  proposed  to  leave  it  to  the  jury  to  however 
say  whether  the  plaintiff  had  been  guilty  of  gross  negligence  f^^*^^7®  ^ 
in  taking  the  bill;  upon  which  the  plaintiff  elected  to  be  non-  ^y  ^^^ 
suited;  and  on  a  rule  to  set  aside  the  nonsuit  on  the  ground  of  cedent 
misdirection.  Lord  Denman  said,  "  We  ara  all  of  opinion,  that  holder 
gross  negligence  is  not  sufficient  where  a  fair  consideration  has  ™*y  ^*^®  v 
passed.    There  must  be  mala  fides.    Gross  negligence  may  be  i^^Jjjere 
evidenci  of  malafides,  but  it  is  not  the  same  thing.  We  have  has  been 
now  shaken  off  the  last  remnant  of  that  doctrine,  as  to  negli-  malafidea 
gence  in  receiving  bills  of  exchange  from  a  party  who  has  a  on  his  part 
defective  title.  Unless  mala  fides  be  shown,  the  holder  for  value 
may  recover,  notwithstanding  any  intermediate  holder  may 
have  had  no  title  to  the  bill."" 

*If  a  negotiable  instrument  transferable  by  delivery  be  lost    *467 
or  stolen,  it  is  the  duty  of  the  party  losing  it  to  give  notice  of  Proper 
the  loss  as  extensively  as  possible,  so  as  to  prevent  an  innocent  ^^^  ^^^ 
party  from  taking  it;**  for  smy  person  receiving  such  an  iustru-  J^^  ^\Ui 
ment  with  the  knowledge  of  it  having  been  lost,  or  fraudulent-  take, 
ly  obtained  from  the  owner,  or  under  such  circumstances  ^'  that 
he  must  know  that  the  party  offering  it  had  no  right  to  it,"* 


•  3  B.  &  C.  466,  (10  Eng.  C.  L.  164,)  an/e,  401. 

^  Backhouse  v.  Harrison,  5  B.  &  Ad.  1098.  (27  Eng.  C.  L.  276.)  See  Crook  v, 
Jadis,  id.  909,  (27  Eng.  C.  L.  234,)  an/e,  490. 

<  Goodman  v.  Hervey,  6  N.  &  M.  372,  anU^  445. 

'  Per  Curiam^  in  Beckwith  v.  Corrall,  3  Bing.  445.  (13  Eng.  C.  L.  44.)  II 
Moore,  335.    Per  Best,  C.  J.,  in  Snow  v.  Peacock,  3  Bing.  408.   (13  Eng.  C.  L.  27.) 

*  Per  Patteson,  J.,  in  Backhouse  v,  Harrison,  wupra. 
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cannot  recover  the  amount  from  the  parties  to  it,  or  retain  it 
from  the  real  owner.  But  "the  neglect  of  the  owner  to  give 
due  publicity  to  his  loss,  and  to  apprise  the  public  of  the  nature 
thereof,  may  prevent  him  from  recovering  his  property,  where 
if  he  had  used  due  diligence  in  that  respect  he  would  be  enti- 
tled to  it.  As  where  the  plaintiff  lost  his  pocket-book  contain- 
ing a  bill  transferable  by  delivery,  and  advertised  the  pocket- 
book,  stating  that  the  contents  were  of  use  to  no  other  person 
than  himself,  and  not  describing  the  bill;  in  an  action  by  him 
against  a  person  who  had  negligently  taken  the  bill,  the  court 
held,  that  he  was  not  entitled  to  recover,  for  his  advertisement 
was  calculated  rather  to  mislead  than  to  assist  persons  to  whom 
the  bill  might  be  offered.* 
The  bond  The  holder  of  a  Bank  of  Ehigland  note  is  primd/acie  entitled 
fide  holder  ^  prompt  payment  of  it,  and  cannot  be  affected  by  the  previous 
note  iseitt-  '"^"^  ^^  ^"7  former  holder  in  obtaining  it,  unless  evidence  be 
titled  to  given  to  bring  it  home  to  his  privity.  But  where  a  Bank  of 
prompt  Etigland  note  had  been  fmudulently  obtained  by  some  person 
payment  unknown,  and  on  its  being  presented  for  payment  some  time 
®^  **•  afterwards  by  the  agent  of  a  foreign  principal,  the  bank  stopped 
it,  and  required  the  holder  to  account  for  how  he  obtained  it: 
but  the  only  account  the  principal  would  give  was,  that  he  ob- 
tained it  in  payment  of  goods  from  a  man  of  whom  he  knew 
nothing.  In  an  action  of  trover  by  the  agent  against  the  bank, 
it  was  held,  that  the  account  which  the  principal  gave  of  it 
was  sufficient  evidence  to  be  left  to  the  jury  of  his  privity  to 
the  original  fraud,  and  that  the  agent's  title  was  infected  with 
the  infirmity  of  the  principal's  title;  and,  consequently,  he 
*468  *could  not  recover  the  note  from  the  bank,  though  the  princi- 
pal was  in  his  debt,  and  the  note  had  been  sent  to  him  in  re- 
duction of  the  debt.^  So  where  a  Bank  of  England  note  which 
had  been  stolen,  was  a  year  afterwards  presented  at  the  bank 
for  payment  by  the  agent  of  a  foreign  merchant,  to  whom  the 
merchant  was  indebted  in  a  sum  exceeding  the  amount  of  the 
note,  and  the  bank  stopped  the  note;  at  this  time  the  agent  had 
not  made  any  advance  to  the  foreign  merchant  on  the  credit  of 
the  note.  In  an  action  of  trover  by  the  agent  against  the  bank, 
the  court  held,  that  as  the  plaintiff  had  made  no  advance  to 
the  principal  on  the  credii  of  the  note,  he  must  be  considered 
as  representing  the  principal,  and  therefore  he  could  not  recov- 
er on  his  own  title,  and  if  he  could  recover  at  all,  it  must  be 
upon  the  right  of  the  principal;  held,  2dly,  that  in  such  action, 
it  having  been  proved  that  the  note  had  been  stolen,  it  was  in- 
cumbent on  the  plaintiff  to  show  that  the  foreign  merchant  had 
given  such  value  for  it  as  to  exempt  him  from  any  reasonable 


•  Beckwith  v.  Corrall,  3  Bing.  445.    (13  Eng.  C.  L.  44.) 

^  Solomons  v.  The  Bank  of  England,  13  East,  135,  n.  It  did  not  appear  in  this 
ease  whether  the  debt  had  been  incurred  previously  or  subsequently  to  the  plaintifi'^s 
receipt  of  the  note. 
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ground  of  suspicion  of  any  knowledge  that  it  had  been  impro- 
perly obtained* 

Where  a  stranger  of  genteel  appearance  presented  a  lost  note 
for  200/.  at  a  country  bank  for  change,  and  said  that  he  had 
been  at  a  cock-fight  which  took  place  that  day  in  the  neighbor- 
hood, and  that  he  had  been  laying  wagers  and  wanted  to  pay 
them  off,  upon  which  the  clerk  cashed  it;  in  an  action  by  the 
owner  who  had  lost  it,  the  question  left  to  the  jury  was,  whe- 
ther the  defendants  took  the  note  under  circumstances  that 
ought  to  have  excited  suspicion,  and  the  jury  found  a  verdict 
for  the  plaintiff.^  In  1830,  the  plaintiff  had  his  pocket  picked 
of  a  2001.  bank  note  at  a  public  meeting.  The  note  was  paid 
to  the  defendant,  ^as  he  said,  upon  a  bet  on  the  Derby  in  1832,  *469 
but  he  could  not  say  by  whom;  held,  that  the  plaintiff  was  en- 
titled to  recover.® 

2. — Refnedy  of  the  loser,']  If  a  bill  or  note  transferable  by 
delivery  be  lost  or  destroyed,  the  loser  cannot  maintain  an  ac- 
tion against  any  of  the  parties,  either  on  the  instrument  itself, 
or  on  the  consideration;  his  only  remedy  is  in  equity.(l) 

In  an  action  by  the  indorser  against  the  acceptor  of  a  bill  An  action 
of  exchange,  it  appeared  that  after  the  bill  had  become  due,  cannot  be 
the  defendant  offered  to  give  in  payment  anotlier  bill,  but  be-  ^*^*^" 
fore  the  bill  was  given,  the  plaintiff's  clerk  lost  the  original  bill.  \^x,  bill. 
The  plaintiff  offered  the  defendant  an  indemnity,  but  he  re- 
fused to  pay  the  amount  unless  the  bill  was  produced  and  de- 
livered unto  him;  held,  that  the  plaintiff  was  not  entitled  to 
recover.    Lord  Tenterden,  C.  J,:  "  The  opinions  of  judges  in 
cases  of  this  kind  have  not  been  uniform,  and  cannot  be  recon- 
ciled to  each  other.    Amid  conflicting  opinions,  the  proper  is 
to  revert  to  the  principle  of  these  actions  on  bills  of  exchange 
and  to  pronounce  such  a  decision  as  may  best  conform  thereto. 
Now  the  principle  upon  which  all  such  actions  are  founded  is 
the  custom  of  merchants.    What  then,  is  the  custom  i^  this  re- 
spect?   It  is,  that  the  holder  of  a  bill  shall  present  the  in- 
strument at  its  maturity  to  the  acceptor,  demand  payment  of  its 
•^^"^'— — '»^*— ^■^^^"— ^^^^— <> ■  I'll      I  II  ■     ■■      .^^^.— ,^„^_„,^^,^^_^^^i^»^^^^»^— ^^— ^^» 

•  De  la  Chanmette  v.  The  Bank  of  England,  9  B.  &  C.  208.  (17  Eng.  C.  L.  356.) 
Paterson  v.  Hardacre,  4  Taunt.  114. 

^  Bridger  v.  Heath,  coram  Lord  Tenterden,  in  1828.  Chitty,  383.  Slater  v.  West, 
3  C.  &  P.  325.  (14  Eng.  C.  L.  330.)  Snow  v.  Sadler,  3  Bing.  610.  (13  Eng.  C. 
L.  69.)  Stranger  v.  Wigney,  6  Bing.  677.  (19  Eng.  C.  L.  201.)  But  those  cases 
in  which  the  question  left  to  the  jury  was  whether  the  instrument  was  takefi  under 
circumstances  which  ought  to  excite  the  suspicion  of  a  prudent  man,  cannot  be  deemed 
authority  at  the  present  day.  See  Backhouse  v.  Harrison,  and  Goodman  v.  Herrey, 
ante^  466. 

«  Easley  v.  Crockfoid,  10  Bing.  243.    (25  Eng.  C.  L.  116.)    3  M.  &  Scott,  700. 

(1)  (See,  on  this  subject,  Smft  ▼.  Siewns^  8  Cono.  431.  1  Selwyn,  N.  P.  284,  [Wbortoa's 
E!d.]  n.  c.  Where  a  note  is  shown  to  be  lost  or  destroyed,  it  will  not  be  presumed  to  be 
negotiable  without  evidence.  ATJVatr  v.  Gilbert^  3  Wend.  341.  A  note  partly  destroyed, 
may  be  declared  on  as  entire,  and  proof  received  of  the  destroyed  part  DuekwaU  ?.  WiroMr, 
I  Ohiot  260.) 
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amount,  and  upon  receipt  of  the  money  deliver  up  the  bill. 
The  acceptor,  paying  the  bill,  has  a  right  to  the  possession  of 
the  instrument  for  his  own  security,  and  as  his  voucher  and 
,  discharge  pro  tanto  in  his  account  with  the  drawer.  If,  upon 
offer  of  payment,  the  holder  should  refuse  to  deliver  up  the 
bill,  can  it  be  doubted  that  the  acceptor  might  retract  his  oflfer 
or  retain  his  money?  And  if  this  be  the  right  of  an  acceptor 
ready  to  pay  at  the  maturity  of  the  bill,  must  hot  his  right  re- 
main the  same,  if,  though  not  ready  at  the  time,  he  is  ready 
afterwards;  and  can  his  right  be  varied  if  the  payment  is  to  be 
made  under  a  compulsory  process  of  law?  The  foundation  of 
his  right  is  his  own  security;  his  voucher  and  his  discharge 
towards  the  drawer  remain  unchanged;  as  far  as  regards  his 
•470  "voucher  and  his  discharge  towards  the  drawer,  it  will  be  the 
same  thing  whether  the  instrument  has  been*  destroyed  or 
mislaid.  With  respect  to  his  own  security  against  a  demand 
by  another  holder,  there  may  be  a  difference.  But  how  is  he 
to  be  assured  of  the  fact,  either  of  the  loss  or  of  the  destruction 
of  the  bill?  Is  he  to  rely  on  the  assertion  of  the  holder,  or  to 
defend  an  action  at  the  peril  of  costs?  And  if  the  bill  should 
afterwards  appear,  a  fact  not  absolutely  improbable  in  case  of 
a  lost  bill,  is  he  to  seek  for  witnesses  to  prove  the  loss,  and  that 
the  plaintiff  must  have  obtained  it  after  it  became  due?  Has 
the  holder  a  right  by  his  own  negligence  or  mLsfortune  to  cast 
this  burden  on  the  acceptor,  even  as  a  punishment  for  not  dis- 
charging the  bill  the  day  that  it  became  due?  We  think  the 
custom  of  merchants  does  not  authorise  us  to  say  that  this  is 
law.  Is  the  holder  then  without  remedy?  Not  wholly  so. 
He  may  tender  sufficient  indemnity  to  the  acceptor,  and  if  it 
be  refused,  he  may  enforce  payment  thereupon  in  a  court  of 
equity.  And  this  is  agreeable  to  the  mercantile  law  of  other 
countries."* 

In  an  action  by  the  indc/rser  against  the  acceptor  of  a  bill 
which  had  been  lost  after  indorsement,  and  the  plaintiff  had 
offered  the  defendant  an  indemnity.  Lord  Ellenborough  non- 
suited the  plaintiff,  saying,  that  if  a  bill  had  been  proved 
to  have  been  dishonored,  he  should  have  no  difficulty  in  re- 
ceiving evidence  of  its  contents,  and  directing  the  jury  to  find 
for  the  plaintiff.  As  to  the  indemnity,  he  said  a  court  of  law 
could  not  inquire  into  its  sufficiency.'* 

The  above  dictum  of  Lord  Ellenborough's,  as  to  an  action 
being  maintainable  on  a  destroyed  note,  appears  to  have  been 
overruled  by  the  doctrine  laid  down  by  Lord  Tenterden  in  the 
preceding  case.  Yet  Parke,  J.,  in  a  recent  case,  seeiqed  to  he 
of  the  same  opinion  with  Lord  Ellenborough.*^ 


•  Hansard  «.  Robinson,  7  B.  &  C.  90.  (14  Eng.  C.  L.  30.)  Where  in  a  suit  on  a 
lost  bill  of  exchange  the  indemnity  was  disputed,  and  found  to  be  proper  by  the  mas- 
ter, the  defendant  objecting  to  it  was  held  liable  to  the  costs  incurred,  subsequent  to 
the  original  hearing.     Macartney  v.  Graham,  2  Ross  Iz  My.  353. 

^  Pierson  v.  Hutchinson,  2  Campb.  211. 

•  See  Woolford  v.  Whitely,  M.  &  M.  617.     (22  Eng.  C.  L.  372.) 
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And  even  a  subsequent  promise  to  pay  a  lost  bill,  without  a  A  promise 
new  consideration  for  such  promise,  will  not  entitle  the  loser  to  *o  pay  a  . 
*recover  on  it  As  where  a  bill  was  lost  before  it  became  due,  Jj^^^^lJ^.** 
and  the  acceptor,  knowing  of  the  loss  promised  repeatedly  to  i^„ 
pay  it;  held,  that  the  loser  could  not  maintain  an  action  on  it    *47i 
against  him;  for  the  defendant  was  under  no  moral  obligation 
to  pay  the  plaintiff,  who  by  his  negligence  had  exposed  the  de- 
fendant to  the  danger  of  being  compelled  to  pay  another  holder 
and  that  his  subsequent  promise,  there  being  no  new  consider- 
ation, was  nudum  pactum.* 

Nor  can  the  loser  of  such  an  instrument  recover  on  the  consi-  The  loser 
deration  which  he  gave  for  it.    Where  the  plaintiff  took  a  hill  cannot  re- 
indorsed  in  blank  by  the  defendant  for  goods  sold,  and  lost  it,  J^J^'ongi. 
held,  that  he  could  not  sue  the  defendant  either  on  the  bill  or  deration:' 
for  the  goods  sold;  for,  as  by  losing  the  bill  he  had  deprived 
the  defendant  of  his  remedies  over  upon  it  against  the  drawer 
and  acceptor,  it  would   be  unjust  to  allow  him  to  sue  the 
defendant  for  the  consideration >    But  if  a  bill  or  note  trans-  Unless  it 
ferable  by  indorsement  only^  be  lost  without  being  indorsed,  appears 
the  loser  may  recover  either   on  the   instrument  or  on  the  ^^**  *^® 
consideration;   for   under  such   circumstances  the  defendant  ^„  ^^^3^ 
couM  never  be  called  upon  to  pay  it.    "  There  is  no  deci-  be  called 
sion  in  which  the  party  has  been  held  to  be  responsible  in  upon  to 
respect  of  an  outstanding  bill  unindorsed.     In  ail  cases  in  P?y  ^® 
which  a  defendant  has  been  holden  to  be  discharged  in  re-      ' 
spect  of  a  supposed  liability  on  a  bill,  the  bill  has  been  in  such 
a  state  as  to  be  likely  to  be  used  against  him."**    So  if  it  were 
specially  indorsed  to  the  plaintiff  and  not  indorsed  by  him.** 

Where  the  defendant  had  sxxSereA  judgment  by  default,  and  Judflrment 
the  bill  was  afterwards  lost,  the  court  referred  it  to  the  master,  !>y  default 
to  ascertain  the  amount  of  principal  and  interest,  on  production  JJ^J^t^^j 
of  the  copy  of  a  bill  verified  by  aflSdavit.*    But  where,  after 
action  brought  and  notice  of  trial,  the  bill  was  lost;  it  was  held 
*  that  even  though  the  bill  had  been  drawn  more  than  six  years,    *472 
the  loser  could  not  recover.*" 

If  a  bill  or  note  transferable  by  delivery  be  cut  in  halves,  Loss  of 
and  one  half  be  lost,  the  holder  cannot  recover  on  the  other  «>»«  l^alf- 
half;  for  payment  cannot  be  enforced  at  law,  only  by  the  pro- 
duction of  the  entire  instrument,  or  uidess  there  be  proof  that 
the  entire  instrument,  or  whatever  part  of  it  is  wanting,  has 
been  destroyed.^ 

If  a  bill  or  note  be  lost  before  it  becomes  due,  the  drawer 

*  Davis  r.  Dodd,  4  Taunt  602.  Executing  a  bond  of  indemnity  has  been  held  a 
sufficient  consideration  for  a  new  promise.     Williams  v.  Clements,  1  Taunt.  533. 

^  Champion  v.  Terry,  3  B.  &  B.  295.     (7  Eng.  C.  L.  443.) 

*  Per  Best,  C.  J.,  in  Rolt  v.  Watson,  4  Bing.  273.  (13  Eng.  C.  L.  431.)  This, 
however,  is  scarcely  reconcileable  with  the  doctrine  laid  down  by  Lord  Tenterden,  in 
Hansard  v.  Robinson,  supra, 

*  Long  V.  Bailie,  2  Camp.  214.  «  Brown  v.  Measiter,  3  M.  &  S.  281. 
'  Poole  V.  Smith,  Holt,  144.     (3  Eng.  C.  L.  55.) 

f  Mayor  v.  Johnson,  3  Campb.  324.    Bay  ley,  374. 
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LoM  be-    may  be  compelled  to  give  another  biO  of  the  same  tenor,  on 
foie  doe.    receiving  an  indemnity/    But  a  court  of  law  has  no  jurisdic- 
tion to  compel  bim:  a  party  to  be  relieved  under  such  circum- 
stances must  resort  to  a  court  of  equity.^ 

An  action  does  not  lie  against  the  postmaster-general  for  bills 
or  notes  stolen  out  of  letters  put  into  the  post-office.*  But  a 
deputy-postmaster  is  liable  for  neglect  in  not  duly  deiivering 
letters.**  If  a  debtor  remits  a  bill  or  note  by  post,  or  any  other 
conveyance  which  the  creditor  directs,  if  the  instrument  be  lost 
the  loss  will  fall  on  the  creditor.* 


SECTION  XIV, 

OF  THE  CONSIDEBATION. 


PaOE  PA6I 


1.  What  id  a  sufficient  con- 
mderation  for  a  bill  or 
note. 


2.  Want  of  consideration,  ef- 

fect of.  •        .         •         .  47-1 

3.  Proof  of  consideration.      .  479 


1, — fr/iai  is  a  sufficient  consideration.']  The  rules  respect- 
ing the  consideration  for  simple  contracts,  of  which  we  have 
*473    ^already  treated/  are  equally  applicable  to  the  consideration 
A  bill  or    for  bills  of  exchange;  there  are,  however,  some  qualities  pecu- 
notef|rtmd  jjar  to  the  latter,  to  which  it  may  not  be  improper  to  advert 
'^rto  con-  "*  ^^^^  place.     In  actions  on  simple  contracts  the  consideration 
deration,  i^^st  be  alleged  and  proved;  but  a  bill  of  exchange  or  promis- 
sory note  imports  consideration  on  the  face  of  it,  and  the 
plaintiff  therefore  need  not  allege  consideration  in  the  declara- 
tion, nor  can  he  be  called  upon  to  prove  it,  unless  his  title  be 
impeached  by  the  defendant's  showing  that  the  bill  had  been 
lost  or  stolen,  or   obtained   from   him  by  fraud  or  duress.^ 
Though  in  a  simple  contract  a  promise  to  pay  the  debt  of 
another,  without  any  new  consideration,  is  not  binding,''  yet 
the  debt  of  a  third  person  is  a  good  and  valid  consideration, 
for  which  a  party  may  bind  himself  by  a  bill;  ^nd  the  con- 
sideration need  not  of  necessity,  be  such  as  would  enable  (he 
plaintiff  to  sue  on  a  special  contract' 

•  9  &  10  Will.  Ill,  c.  17,  8.  3. 

**  Per  Lord  Tenterden,  in  Hansard  v,  Robinson,  ante^  470.  Exparte  Greenaway,  6 
Ves.  819.  Bromley  v.  Holland,  7  Ves.  19.  Davies  v.  Dodd,  4  Price,  17C.  Mossop 
V.  Eaden,  16  Ves.  430.     Walmsley  v.  Child,  1  Yes.  sen.  346. 

«  Whitfield  V,  Lord  De  Spenser,  Cowp.  754. 

•  Rowninff  ©.  Goodchild,  5  Burr.  2711.    3  Wils.  443. 

•  Warwicke  v.  Noakes,  Peake,  67.  '  JltUe^  37. 

«  Mills  9,  Barber,  1  M.  &  W.  425.  2  Gale,  5.  Percival  v.  Frampton,  2  C.  M.  k 
R.  180.    Low  V.  Chifney,  1  Bing.  N.  C.  267.     (27  Enff.  C.  L.  383.)    See  oos/,  480. 

'  Per  Bayley,  J.,  in  Sowerby  v.  Butcher,  2  C.  &  M.  373. 
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Where  the  defendant  gave  a  note  to  the  plaintiff,  expressed 
to  be  "ybr  value  received  by  my  late  husband^**  it  was  held 
binding  on  her.*(l)  And  where  a  promissory  note  or  bill  of 
exchange  expresses  the  consideration  for  which  it  was  given, 
evidence  will  not  be  admitted  to  show  a  consideration  differing 
from,  or  inconsistent  with,  the  tenor  of  the  instrument.**  So, 
if  a  bill  be  indorsed  as  a  collateral  sfcvrily,  it  is  a  sufficient 
consideration,  though  the  indorsee  did  not  give  new  credit  on 
it*  But  the  liability  of  the  acceptor  is  not  a  sufficient  con- 
sideration for  an  indorsement,  for  it  existed  before,  and  cannot 
be  considered  a  new  consideration  proceeding  from  the  indorsee 
to  the  indorser.**  An  exchange  of  securities,  as  of  acceptances, 
is  an  adequate  consideration  for  a  bill,  and  therefore  cross  ac- 
ceptances for  mutual  accommodation  are  respectively  con- 
siderations *for  each  other.®  So,  if  a  note  be  given  as  a  seen-  ^474 
rity  for  a  previous  debt,  and  the  transferree  gives  credit  to  the 
indorser  on  the  faith  of  the  note,  the  former  may  be  said  to 
hold  it  for  a  valuable  consideration.*'  But  gratitude,  natural 
love,  or  affection,  or  an  intention  to  avoid  the  legacy  duty,  is 
not  a  sufficient  eonsideratiori  for  a  bill  or  note.«f  So,  an  in- 
dorsement of  a  bin  as  a  gift,  is  not  binding  without  some  con- 
sideration; for  "though  a  bill  of  exchange  is  an  assignable 
contract,  yet  between  the  parties  privy  in  contract,  it  does  not 
differ  from  any  other  parol  promise,  and  as  a  parol  promise  of 
a  gift  at  a  future  day  will  not  bind  a  man,  so  a  gift  of  a  bill 
would  not  be  such  a  consideration  as  would  sustain  an  action 
on  it.' 

2. —  Want  of  consideration,']    A  total  absence  of  consider-  If  it  ap- 

ation,  where  it  can  be  insisted  upon,  is  a  sufficient  bar  to  the  peare  that 

action.     As  where  in  an  action  by  the  indorsees  against  the  "®  consi- 

acceptor,  it  appeared  that  the  defendant  had  accepted  the  bill  |,^  |,^„ 

for  the  accommodation  of  one  of  the  plaintiffs,  who  drew  the  given  for 

bill  and  indorsed  it  over  to  himself  and  co-plaintiffs,  and  en-  the  bill, 

^Red  to  provide  for  the  bill;  held,  that  he  and  his  co-plaintiffs  ^%  plain- 
^  ^  tjji^         .-..'.         '^         ^  ^        p         *  *tiff  cannot 

were  precluded  from  joming  m  an  attempt  to  enforce  payment  ^^^^^^ 


^  Ridout  V.  JEtristow,  1  C.  &  /.  231.  1  Tyr.  84.  Popplewell  o.  Wilson,  Stra.  264* 
Reco^rnised  by  Bayley,  6.,  id. 

^  Hidout  V,  Bristow,  Bxajpra.  See  Woodbridge  0.  Spooner,  3  D.  &  A.  233.  (6  Eng. 
C.  L.  268.) 

«  Heywood  v.  Watson,  4  Bing.  496.    (15  Engr.  C.  L.  55.) 

'  Per  Lord  Denman,  C.  J.,  in  Error,  in  Easton  v.  Pratchett,  1  Gale,  251.  2  C.  M. 
&  R.  542. 

•  Rose  V.  Sims,  1  B.  &  Ad.  521.  (20  Eng.  G.  L.  437.)  Cowley  o.  Dunlop,  7  T. 
R.  565.  Backler  v.  Battivant,  3  East,  72.  Homblower  v.  Proud,  2  B.  &  A.  327. 
Spooner  v.  Gardiner,  R.  &  M.  84.     (21  Eng.  C.  L.  386.) 

'  Percival  v.  Frampton,  2  C.  M.  &  R.  180. 

c  Per  Abbott,  C.  J.,  in  Holliday  v.  Atkinson,  5  B.  &  C.  501.    (11  Eng.  C.  L.  286.) 

^  Per  Lord  Abiiiger,  C.  B.,  in  Easton  v.  Pratchett,  1  Gale,  33.     1  C.  M.  &  R.  798. 

(1)  (The  words  **  value  receivod'*  will  not  pmclade  the  maker  in  an  action  by  the  payee 
from  contesting  tho  conaideratioo.    Bafmnnd  ▼.  StUick^  10  Conn.  480.) 
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from  the  defendant.*  •/?.  having  appointed  B,  his  executor, 
gave  him  a  promissory  note,  payable  on  demand,  for  lOO/.,  in 
coi^sideration  of  the  trouble  he  would  have  in  the  office  of 
executor  after  his  death.  B,  died  inw^f.'s  lifetime,  not  having 
»  put  the  note  in  suit    Held,  in  an  action  upon  it  by  B.'s  execu- 

tors, that  the  consideration  had  totally  failed,  and  the  action 
therefore  was  not  maints^nable.^ 
A  partial  A  partial  or  inadequate  consideration,  where  it  can  be  in- 
oonsidttra-  sisted  upon,  is  an  answer  pro  tanto.**  As  where  in  an  action 
^®"*  -^  *by  the  payee  against  the  acceptor  of  a  bill  for  19/.  12*.,  the 
defendant  proved  that  he  had  value  for  10/.  only,  and  that  he 
accepted  for  the  rest  to  accommodate  the  plaintiff.  Per  Lord 
EUenborough,  <<  Though  this,  as  to  third  persons,  is  a  bill  for 
19/.  12s.f  yet  as  between  these  parties  the  acceptance  is  for  10/. 
only,"  and  that  sum  having  been  paid  before  the  action,  he 
non-suited  the  plaintiff."*  So  where  the  plaintiff,  an  indorsee, 
had  advanced  only  a  part  of  the  money  payable  by  the  bill  to 
the  indorser,  for  whose  accommodation  the  bill  was  accepted; 
held,  that  he  was  entitled  to  recover  from  the  acceptor  only 
the  sum  which  he  had  advanced.*'  So,  where  the  drawer  of 
an  accommodation  bill  for  415/.  indorsed  it  to  his  bankers  for 
vahie  received,  and  became  a  bankrupt;  the  bankers  knew  it 
to  be  an  accommodation  acceptance,  and  their  demand  against 
the  drawer  was  only  265/.;  held,  tliat  they  could  only  recover 
the  latter  sum  from  the  acceptor.'' 
Partial  But  the  partial  failure  of  consideration  will  constitute  no  de- 

iailare  of  fence,  if  the  quantum  to  be  deducted  on  that  account  be  unli- 
TOnaiderap  quidated,  and  not  of  definite  computation.  Thus,  if  a  bill  or 
note  be  given  for  a  stipulated  price  of  goods  previously  de- 
livered, it  is  no  ground  of  defence  to  a  part  that  the  price  of 
the  goods  was  exorbitant,^  or  that  the  goods  were  unsound.^ 
'^  I  take  it  to  be  settled,  that  the  party  holding  bills  given  for 
the  price  of  goods  suppUed,  can  recover  upon  them  unless  there 
has  been  a  total  failure  of  consideration.  If  the  considera- 
tion fails  partially,  as  by  thb  inferiority  of  the  article  furnished 
to  that  ordered,  the  buyer  must  seek  his  remedy  by  a  cross 
action."* 

Where,  in  an  action  by  the  drawer  against  the  acceptor  of 
.   a  bill  of  exchange,  it  appeared  that  the  plaintiff  agreed  to 

*  Sparrow  v.  Chisman,  9  B.  &  C.  241.  (17  Eng.  C.  L.  366.)  Jefieriea  o.  Aastea, 
Stra.  647. 

^  Solley  «.  Hinde,  2  C.  &  M.  515.    6  C.  &  P.  316.    (25  Eng.  C.  L.  416.) 

« Bayley,  495. 

'  Darnell  o.  Williams,  2  Stark.  166.    (3  En^  C.  L.  2960 

*  Wififen  V.  Roberts,  1  Esp.  261.     Barber  v.  backhouse,  Peake,  61. 

'  Jones  V.  Hibbert,  2  Stark.  304.  (3  Eng.  C.  L.  356.)  Simpson  v.  Claik,  2  C. 
M.  &  R.  342.     1  Gale,  237. 

f  Solomon  v.  Turner,  1  Stark.  51.    (4  Eng.  C.  L,  291.)    Bayley,  497. 

^  Morgan  «•  Richardson,  1  Campb.  40,  n,  7  East,  482,  n.  Tye  v.  G  wynne,  8 
Campb.  346. 

i  Per  Lord  Tenterden,  in  Obbard  «•  Betham,  M.  &  M.  483.    (22  Eng.  C.  L.  363.) 
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execute  a  lease  of  a  house  to  the  defendant  for  twenty-one 
years  for  500/.,  to  be  paid  by  three  bills,  which  bills  the  de- 
fendant accepted,  and  was  immediately  let  into  possession  of 
the  premises;  the  defence  to  an  action  on  the  bills  was,  that 
*the  plaintiff  refused  to  execute  the  lease:  Held,  to  be  no  an-  *476  ' 
swer  to  the  action,  for  the  consideration  had  not  wholly  failed, 
as  the  defendant  had  been  let  into  possession;  he  might  resort 
to  his  remedy  on  the  agreement,  if  the  plaintiff  refused  to  exe- 
cute the  lease.* 

It  is  no  defence  to  an  action  by  the  payer  against  the  maker 
of  a  note,  that  the  payee  had  agreed  to  convey  an  estate  to  the 
maker,  in  consideration  of  the  note  and  of  a  further  sum  to  be 
paid  at  a  future  day,  and  that  such  estate  had  never  been  con- 
veyed; for  the  note  was  a  distinct  instrument  from  the  agree- 
ment, and  the  defendant  thereby  promised  to  pay  the  amount 
at  a  certain  day  at  all  events.^  It  is  no  defence  to  an  action  t 
by  the  payee,  against  the  acceptor  of  a  bill  given  for  goods  * 

sold,  that  the  vendor,  two  months  after  the  delivery  of  them  to 
the  vendee,  forcibly  took  possession  of  them:  for  the  vendee 
could  not  treat  the  seizure  of  the  goods  as  a  dissolution  of  the 
contract,  and  there  was  not  a  total  failure  of  consideration,  as 
the  defendant  had  the  possession  and  enjoyment  of  the  goods 
for  a  considerable  time;  he  had  a  remedy  by  action  against 
the  vendor.*  •/?.  employed  A,  a  solicitor,  to  lay  out  money  on  ^ 
a  mortgage,  who  having  done  so,  deposited  the  deeds  \^th  *^,\ 
some  time  afterwards  j9.  having  pressed  for  payment  of  in- 
terest which  was  in  arrears,  B,  gave  him  a  promissory  note 
for  the  principal  and  interest,  on  an  agreement  that  J3,  should 
deliver  up  the  deeds  to  B.,  and  should  hold  the  note  until  after 
the  sale  of  the  premises.  ^.  sued  B.  on  the  note  without 
having  given  up  the  deeds  before  the  premises  were  sold. 
Held  thlit  the  proper  question  for  the  consideration  of  the  jury 
was,  what  consideration  B,  had  given  for  the  note,  and 
whether  the  consideration  had  wholly  failed  or  not."*  It  is  a 
sufficient  defence,  under  a  plea  of  no  consideration,  that  the 
contract  in  consideration  of  which  the  bill  or  check  was  given 
had  been  rescinded.* 

*But  if  the  transaction  be  tainted  with  fraud,  there  is  no  con-  *477 
tract,  consequently  no  consideration;  and  payment  of  the  in-  Fraud, 
strument  cannot  be  enforced.  As  where  the  plaintiff  sold  a 
horse  to  the  defendant,  warranted  sound,  and  took  a  check  in 
payment:  it  having  appeared  that  the  warranty  was  false,  to 
the  knowledge  of  the  plaintiff,  and  the  defendant  having  of- 
fered to  return  the  horse;  held,  that  the  plaintiff  was  not  enti- 

*  Moggridg«  V.  Jones,  14  East,  486.    Grant  o.  Welshman,  16  East,  207.    Gts- 
eoigrne  o.  Smith,  M'Clel.  &  Y.  349. 

^  SpUlor  9.  WesUake,  8  B.  «E  Ad.  157.    (S3  Engr.  C  L.  49.) 
«  Stephens  v.  Wilkinson,  id.  320.     (22  Eng.  C  L.  86.) 
<  Richards  v.  Thomas,  I  C.  M.  &  R.  772. 

•  Mills  V.  Oddy,  1  Qale,  92.    2  C.  M.  &  R.  103. 
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tied  to  recover  on  the  check.*  So,  where  the  plaintiff  distrained 
the  defendant's  goods  for  rent  alleged  to  he  due  from  the  ten- 
ant, and  the  defendant  to  get  rid  of  the  distress,  accepted  the 
bills;  and  it  afterwards  appeared  that  no  rent  was  in  arrear; 
Best,  C.  J.,  left  it  to  the  jury  to  say,  whether  the  plaintiff  had 
not  falsely  represented  to  the  defendant  that  the  rent  was  due, 
in  order  to  induce  him  to  give  his  acceptance,  and  that  if  so  it 
was  fraudulent,  and  the  defendant  entitled  to  a  verdict.*  So, 
where  an  insolvent  proposed  to  compound  with  his  creditors, 
and  the  plaintiff,  a  creditor,  insisted  on  a  promissory  note  being 
given  to  him  for  the  residue  of  his  debt,  as  a  condition  of  his 
signing  the  composition  deed,  and  the  insolvent  accordingly 
gave  the  note  without  the  knowledge  of  the  other  creditors; 
and  the  plaintiff  and  the  other  creditors  then  signed  the  deed; 
held,  that  the  plaintiff  could  not  recover  the  amount  of  the  note, 
as  it  was  ^  fraud  of  the  other  creditors.*  So,  where  a  bankrupt 
gave  his  acceptance  for  a  certain  sum  to  the  petitioning  creditor 
in  consideration  of  his  abandoning  the  prosecution  of  xYieJiat\ 
the  bill  was  held  to  be  void,  on  the  gromid  of  its  being  an  abuse 
of  the  process  of  the  court.** 
When  But  the  want  of  consideration  is  no  defence  if  the  plaintiff, 

want  of     Qj  any  intermediate  party  between  him  and  the  defendant, 
tioB^isltto'  *^^^  ^^^  ^^''  "^^^  bond  fide  for  a  valuable  consideration.*(  1 )    Nor 
defence,     is  it  a  defence,  that  the  plaintiff  took  the  bill  with  knowledge 
that  it  was  an  accommodation  acceptance.    Where  a  bill  is 

*  Lewis  o.  Cosgrrave,  2  Taunt.  2.    Archer  o.  Bamford,  3  Stark.  175. 

^  Grew  V.  Bevan,  3  Stark.  134.  (14  Eng.  C.  L.  168.)  See  Ledger  v.  Ewer,  Peake, 
916. 

*  Cockshott  9.  Bennett,  9  T.  R.  763,  ante.  Where  eee  also  other  cases  to  the  same 
etfect 

'  DaTis  V.  Holdinfir,  1  M.  &  W.  159.     1  Gale,  380. 

*  Morris  v,  Lee,  Bayley,  500. 

(1)  As  to  what  constitutes  hona  fidet  in  tlie  holder,  consntt  Grtw  ▼.  Bardiit^  9  Pick.  265. 
Cone  ▼.  Baldwin,  12  I'ick.  545.  Hall  v.  Hale,  8  Conn.  336.  RofnnBon  v.  Lyman,  10  Conn. 
SO.  Beltzskoover  v.  Blaek$loek,  3  Watts,  25.  Rumtey  y.Leek,  5  Wend.  20.  Brown  ▼.  7k. 
her,  5  Wend.  .566.  Theso  cases  support  the  position,  that  if  an  indorsee  takes  a  note,  Jieed- 
lettly  and  under  circumstances  which  ought  to  have  excited  the  suspicions  of  a  prudent  and 
careful  man,  tho  maker  or  indorser  may  l^  let  into  his  defence.  But  see  Ante,  pages  465-6, 
where,  in  actions  on  lost  bills,  the  latOKt  Bnglisli  authorities  call  for  malajidee,  or  gross  negli* 
gencCy  which  is  deemed  evidence  o^malafidee. 

The  cases  of  Wardell  v.  //oior/i,  9  Wend.  170.  Roea  v.  Broikerson,  10  Wend.  86.  Hart 
▼.  Palmer,  12  Wend,  523.  Root  v.  French,  13  Wend.  570.  Payne  ▼.  CviUr,  13  Wend.  605. 
Dickereon  v.  TUlinghaet,  4  Paige,  215.  Fulton  Bank  v.  Phamix  Bank,  1  Hall,  562;  carry  out 
the  doctrine  originally  laid  down  ir.  Coddington  v.  Bay^  20  Johns.  637 — thut  one  who  takes  a 
bill  or  note  for  a  pre-existing  debt,  takes  it  subject  to  all  the  equities  between  the  original  par- 
ties. Sonic  doubt?,  however,  have  been  expressed  on  the  subject  in  the  Court  of  Errors. 
Drigge  v.  Rockwell,  11  Wend.  50.9.  Morton  v.  Rogers,  14  Wend.  575.  And  in  BrtrsA  v. 
Scrioner,  11  Conn.  388,  C.  J.  Williams,  after  a  learned  and  elaborate  review  of  all  the  ciscs, 
maintains  the  contrary.  So  far  as  the  New  York  cases  go  to  establish,  that  where  the  note 
is  received  in  payment  of  the  antecedent  debt,  the  equities  are  still  open,  they  seem  highly 
objectionable  us  well  on  tho  score  of  principle  as  of  policy:  for  a  consideration  r.s  really  passes 
as  though  the  money  had  been  paid  and  handed  over  in  discount  of  the  note.  Where  the  note 
is  taken  merely  as  eeeurity,  it  may  be  remarked,  that /orbfarff nee  is  usually  stipulated  for,  or 
there  follows  a  romistiion  of  thone  exertions,  which  might  otherwise  have  secured  satisfaction 
of  the  debt    See  j)os(,  p.  478,  n.  a. 
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given  for  the  accommodation  of  the  drawee  or  payee,  and  that 
is  sent  *into  the  world,  it  is  no  answer  to  an  action  brought  on  •473 
that  bill,  that  the  defendant  accepted  it  for  the  accommodation 
of  the  drawer,  and  that  that  fact  was  known  to  the  holder.* 
But  where  a  person  took  an  indorsement  of  a  promissory  note 
from  the  payee,  with  notice  that  the  payee  was  indebted  to  the 
maker  in  a  greater  amount  than  that  in  the  note,  on  separate 
transactions;  held,  that  the  indorsee  could  not  recover  on  the 
note,  except  to  the  amount  of  some  advances  he  had  made  on 
the  security  of  the  note  before  he  had  the  notice.^ 

The  totsil  failure  of  consideration  is  always  a  good  defence  Absence 
between  immediate  parties,  as  between  the  drawer  andaccep-  of  consi- 
tor  of  a  bill,  between  the  payee  and  the  maker  of  a  note,  bcr  deration  i» 
tween  indorser  and  his  immediate  indorsee,  or  the  drawer  and  "^  ^^  ^* 
payee;  but  in  an  action  between  remote  parties,  if  any  of  the  tion  be- 
intermediate  parties  has  given  consideration  for  it,  it  will  be  tween  re- 
sufficient,  though  the  defendant  was  defrauded  out  of  it  and  mote  par- 
received  no  consideration,  and  even  though  the  plainlifT  gave  ^^'yj^^^ 
no  consideration  for  it;  for  instance,  in  an  action  by  an  indor-  diate party 
see  against  an  acceptor  of  an  accommodation  bill,  if  any  party  has  ^yen 
to  the  bill  gave  consideration  for  it,  it  will  be  sufficient,  though  ▼alue  for 
the  indorsee  gave  none;  yet  an  indorsee  without  value  cannot  **^®  ^"** 
maintain  an  action  against  the  last  indorser,  even  though  all 
the  antecedent  parties  had  respectively  given  value  for  the  bill. 

In  an  action  by  the  third  indorsee  against  the  acceptor,  evi- 
dence was  given  to  show  that  the  drawer,  the  day  before  the 
bill  had  arrived  at  maturity,  procured  all  the  indorsements  to 
be  made  without  consideration,  in  order  that  the  action  might 
be  brought  by  an  indorsee,  on  the  understanding  that  the  mo- 
ney when  recovered  should  be  divided  between  one  of  the  in- 
dorsers  and  the  drawer;  held,  that  the  facts  were  not  sufficient 
to  call  on  the  plaintiff  to  prove  consideration ;  for  the  drawer 
might  have  *given  a  consideration,  and  if  so,  there  was  nothing  *479 
in  those  facts  to  preclude  the  plaintiff  from  recovering.* 

3. — Proof  of  the  consideration.']    Formerly  it  was  consid-  Plaintiff 
ered,  that  in  order  to  render  it  incumbent  on  the  plaintiff  to  is  not  call- 
prove  the  consideration  which  he  gave  for  the  instrument  on    ,q^^°  ^ 
which  he  sued,  the  defendant  should  have  given  him  notice  of  gideration^ 
his  intention  to  insist  on  such  proof;^  but  latterly  such  notice  until  su»- 

*  Per  Lord  Eldon,  C.  J.,  in  Smith  o.  Knox,  3  Esp.  46.  Charles  o.  Marsden,  1 
Taunt.  324.  B.  N.  P.  S74.  But  we  have  seen  that  the  holder  under  such  circnm- 
stances  cannot  recover  more  than  what  he  advanced  on  the  bill.  Wiffen  v,  Roberts, 
1  Esp.  261.  Jones  v,  Hibbert,  ante^  475.  And  if  no  credit  be  given  on  the  bill  or 
note  by  the  holder,  a  bygone  debt  will  not  be  such  a  consideration  as  will  entitle  him 
to  recover.  De  la  Chaamette  o.  The  Bank  of  England,  anU^  468.  But  this  case  can 
scarcely  be  deemed  good  law  at  the  present  day.  See  Percival  o.  Frampton,  3  C.  M. 
&R.  180,  an/«,  474. 

^  Goodall  o.  Rav,  1  Harr.  &  Well.  333. 
•        Whittaker  o.  Edmunds,  1  Ad.  &  Ell.  638. 

Paterson  «.  Hardacre,  4  TaunU  114.     Bayley,  372,  500. 
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picion  is    was  not  deemed  necessary,  and  the  plaintiff  was  called  upon 
thrown  on  to  prove  the  consideration  which  he  gave  for  the  bill,  on  ihe 
Us  tide  by  defendant  throwing  suspicion  on  his  title,  by  showing  that  the 
fiMd!^    bill  was  lost  or  stolen,  or  obtained  by  fraud  or  duress,  or  that 
he  had  received  no  consideration  for  it'  As,  by  the  new  rules, 
however,  the  defendant  is  obliged  to  state  in  his  plea  the  objec- 
tion upon  which  he  intends  to  rely,  the  pleadings  will  notify  to 
the  plaintiff  whenever  the  consideration  is  intended  to  be  dis- 
puted; and  the  above  rule  has  been  qualified  by  recent  deci- 
sions, whereby  it  has  been  settled  that  proof  by  the  defendant 
of  its  being  an  accommodation  bill,  or  of  his  having  received 
no  value  for  it,  is  notof  itself,  unconnected  with  fraud  sufficient 
to  call  upon  the  plaintiff  to  prove  the  consideration  which  he 
gave  for  it. 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of 
exchange;  plea,  that  the  defendant  accepted  the  bill  for  the  ac- 
commodation of  the  drawer,  and  that  the  drawer  did  not  give 
nor  did  the  defendant  receive  any  consideration  for  his  accept- 
ing or  paying  the  bill,  and  that  the  drawer  indorsed  the  bill  to 
the  plaintiff  without  any  consideration,  and  that  the  plaintiff 
held  the  bill  without  consideration;  replication,  that  the  drawer 
indorsed  the  bill  to  the  plaintiff  for  a  good  and  valuable  consid- 
eration. Held,  that  it  was  not  incumbent  on  the  plaintiff  in 
the  first  instance,  to  prove  that  he  gave  value  for  the  bill.  Lord 
Abinger,  C.  B.,  in  delivering  the  judgment  of  the  court,  ob- 
*480  served,  that  as  far  as  his  experience  *had  gone,  the  practice 
was,  for  the  plaintiff  to  prove  consideration  given  by  him, 
\vhen  he  was  called  upon  to  do  so  by  notice,  or  whenever  the 
defendant  proved  that  the  bill  was  an  accommodation  bill. 
The  judges  had  taken  the  question  into  their  consideration,  and 
Littledale,  J.,  and  Patteson,  J.,  had  withdrawn  the  opinions 
which  they  expressed  in  the  case  of  Heath  v.  Sanson;^  and  his 
lordship  departed  from  the  opinion  which  he  expressed  iu 
Simpson  v.  Clarke,*  not,  however,  without  some  consideration 
of  the  public  convenience.  There  was  indeed  a  substantial 
distinction  between  bills  given  for  accommodation  only,  and 
cases  of  fraud,  inasmuch  as  in  the  former  case  it  was  to  be 
presumed  that  money  had  been  obtained  on  the  bill.  If  a  man 
came  into  court  without  any  suspicion  of  fraud,  but  only  as 
the  holder  of  an  accommodation  bill,  it  might  fairly  be  pre- 
sumed that  he  was  a  holder  for  value.  The  proof  of  its  being 
an  accommodation  bill  was  no  evidence  of  want  of  considera- 
tion in  the  holder;  unless,  therefore,  the  bill  be  connected  with 
some  fraud,  and  a  suspicion  of  fraud  be  raised  from  its  being 

•  Heath  o.  Sansom,  2  B.  &  Ad.  391.  Thomas  v.  Newton,  S  C.  &  P.  606.  Per 
Lord  Abinger  and  Bolland,  J.,  in  Simpson  v.  Clarke,  1  Gale,  237.  2  C.  M.  &  R. 
342.    See  Finlayson  V.  M*KeDzie,jM)t<.    Add. 

^  2  B.  &  Ad.  291,  (22  Eng.  C.  L.  78,)  where  Parke,  J.,  differed  from  Lord  Tenter- 
den,  C.  J.,  Littledale,  J.,  aii^  Patteson,  J.,  on  that  point. 

«  AnU,  479. 
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shown  that  something  has  been  done  with  it  of  an  illegal  na- 
ture, as  that  it  has  been  clandestinely  taken  away,  or  has  been 
lost  or  stolen,  in  which  cases  the  holder  must  show  he  gave 
value  for  it,  the  onus  probandi  is  cast  upon  the  defendant. 
The  decision  of  the  present  case  required  only  to  lay  down 
this  rule,  that  where  there  is  no  fraud,  nor  any  suspicion  of 
fraud,  but  the  simple  fact  is  that  the  defendant  received  no  con- 
sideration for  his  acceptance,  the  plaintiff  is  not  called  upon  to 
prove  that  he  gave  no  value  for  the  bill;  that  seems  to  be  the 
opinion  generally  prevailing  among  the  judges.* 

The  rule,  therefore,  is  now  established,  that  the  plaintiff  is 
not  obliged  to  prove  consideration,  unless  his  title  to  the  bill  be 
impeached  by  evidence^  or  by  his  own  admission  in  the  plead- 
ings, of  the  bill  being  lost  or  st^en,  or  obtained  by  fraud  or  <  i 
duress.  The  state  of  the  pleaA^s  may,  however,  cast  on  the  w.  % 
plaintiff  the  *onus  of  proving  the  consideration  in  the  first  in-  MSl 
stance,  where  the  only  defence  is  want  of  consideration.  THds,* 
where  to  a  plea  of  no  consideration  in  an  action  upon  a  bill*t>f 
exchange,  there  was  a  replication  that  a  consideration  was  >  4 
given;  to  wit,  two  cows  sold  and  delivered,  &c.,  concluding  to  y^^  - 
the  country  J  it  vf^s  held,  that  it  was  not  incumbent  on  the  ^  i-^ 
plaintiff  to  prove  the  consideration;  but  if  the  replication  had 
concluded  with  a  verification  instead  of  to  the  country,  the 
plaintiff  would  be  called  upon  to  prove  the  consideration  al- 
leged in  his  replication,  for  it  would  be  part  of  the  issue.** 
Where  the  consideration  is  in  dispute,  the  practice  is  for  the 
plaintiff  to  prove  the  handwriting  of  the  defendant,  &c.,  and 
thereby  make  out  a  primd  facie  case,  in  the  first  instance,  and 
then  in  answer  to  the  defendant's  case  to  prove  consideration, 
or  the  plaintiff  may  prove  the  consideration  in  the  first  instance, 
but  if  he  does  he  will  not  be  allowed,  after  the  defendant's  case 
has  been  closed,  to  call  other  witnesses  for  the  same  purpose.® 

Where  in  an  assumpsit  by  an  indorsee  against  the  maker  of  An  admis- 
a  note,  the  defendant  pleaded  that  the  note  was  given  for  a  siononthe 
gaming  debt,  and  indorsed  to  the  plaintiff  with  notice  thereof,  ''^^^  ** 
and  without  consideration;  replication  that  the  note  was  in-JJJ^Tttof 
dorsed  to  the  plaintiff  without  notice  of  the  illegality,  and  for  proof  of 
a  sufllcient  consideration,  on  which  issue  was  joined;  held,  that  that  part 
upon  these  pleadings  the  plaintiff  was  not  called  upon  to  prove  ^^^  '^ 
the  consideration  until  the  defendant  cast  a  suspicion  on  his  ^y^i^^i  is 
title  by  giving  evidence  of  the  illegal  concoction  of  the  note;  not  denied 
for  the  illegality  of  the  transaction  was  not  so  far  admitted  on 
the  record  by  the  plaintiff  as  to  dispense  with  evidence  of  it 

*  Mills  V.  Barber,  1  M.  &  W.  435.  3  Gale,  5.  Pereival  v,  Frampton,  3  C.  M.  & 
R.  180.  See  Low  v.  Cbifney,  1  Bin^.  N.  C.  367.  (37  Eng.  C.  L.  383.)  1  Scott, 
95.  Whittaker  v.  Edmnnda,  1  M.  &  Rob.  366.  1  Ad.  &  EU.  638,  (28  Eng.  C.  L. 
171,)  anU,  479. 

b  Low  f>.  Burrows,  3  Ad.  &  Ell.  483.  (39  En^.  C.  L.  153.)  4  N.  &  M.  366.  1 
H.  &  W.  13.    Batley  v.  Catterall,  1  M.  &  Rob.  379.    Alderson. 

«  Browne  v.  Murray,  R.  &  M.  354.    (31  Eng.  C.  L.  431.) 
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<<  An  admission  on  the  record/'  said  Alderson  B,,  is  merely  a 
waiver  of  requiring  proof  of  those  parts  of  the  record  which 
are  not  denied,  the  party  being  content  to  rest  his  claim  on  the 
other  facts  in  dispute;  but  if  any  inferences  are  to  be  drawn 
by  the  jury,  they  must  have  the  facts  from  which  inferences 
are  to  be  drawn,  proved  Uke  other  facts."* 


JJr 


SECTION  XV. 

.  ^  USURY. 

4f.  ff  Bills  or         By  the  12  Ann.  st  2,  c.  16,  all  bonds,  contracts  and  assnr- 
A  •  ^    notes         ai^es,  upon  which  more  than  five  per  cent  shall  be  reserved 
^^        tainted     •mjiaken,  are  declared  to  be  utterly  void,  and  any  person  taking 
#     ry  to  be  "  ^^  receiving  more  than  five  per  cent,  is  rendered  liable  to  for- 
«/j*      consider-    feit  treble  the  money;  but  by  the  58  Geo.  Ill,  c.  93,  inno- 
*    -*  ed  as         cent  indorsers  of  bill  or  notes  for  valuable  consideration  were 
given  for    enabled  to  recover  on  such  instruments,  though  tainted  with 
consid^    usury;  but  both  these  statutes  have  been  repealed  by  5  &  6 
ation.        W.  IV,  c.  41,  which  enacts  that  every  note,  bill,  or  mortgage, 
which  would  have  been  void  by  the,  preceding  statutes,  shall 
be  deemed  to  have  been  drawn,  accepted,  given,  or  executed 
for  an  illegal  consideration;  and  the  said  acts  shall  have  the 
same  force  and  effect  which  they  would  respectively  have  had 
"  provided  such  bill  or  note  should  be  deemed  and  taken  to  be 
made  for  an  illegal  consideration." 
•482        *By  the  latter  statute,  a  bill  or  note  tainted  with  usury  is  no 
longer  to  be  deemed  void  on  that  account,  but  to  be  considered 
in  the  same  light  as  if  it  were  given  for  an  illegal  considera- 
tion; it  follows,  therefore,  that  usury  is  a  good  defence  to  an 
action  on  the  instrument  by  any  of  the  parties  to  the  trans- 
action, or  by  any  person  who  subsequently  took  it  with  a 
knowledge  of  the  usury;  but  a  hondjlde  holder  for  valuable 
consideration,  who  took  th^  bill  or  note  without  notice  of  its 
being  tainted  with  usury,  is  entitled  to  recover  on  it  ^    As  the 
5  &.  6  W.  IV,  c.  41,  does  not  abolish  usury,  but  merely  effects 
an  alteration  in  the  consequences  of  it,  the  decision  under  the 
former  statutes  are  still  applicable. 
What  con-      To  constitute  usury  there  must  be  a  loan^  or  i^  forbearance, 
atitates      of  a  debt.    Therefore,  if  an  acceptor  discounts  his  own  accept- 
neniy.       ^^^  ^^  ^  premium,  it  is  not  usury;  for  it  is  not  a  loan,  but  the 
payment  of  a  debt  before  it  becomes  due,*  nor  is  the  bond  fide 
sale  of  a  bill  for  less  than  the  amount  of  it  usurious. ^( I)    But 

*  Edmunds  o.  Groves,  2  Mees  &  Wils.  643. 

^  Bayley,  504.  «  Barclay  o.  L  v.  Walmsley,  4  East,  55. 

'  Ex  parte  Lee,  1  P.  Wms.  783.    Rex  v.  Ridge,  4  Price,  56. 

(1)  (Cram  y.  Hendrieke,  7  Wend.  569.    Selwyn's  N.  P.  [Ed.  of  1831,]  265,  n.  h.) 
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if  the  sale  of  a  bill  be  a  mere  color  for  a  loan  at  unlawful  in- 
terest, it  will  come  within  the  statute,  being  a  device  for  the 
purpose  of  evading  the  appearance  of  a  loan."  It  is  also  ne- 
cessary to  constitute  usury,  that  there  should  be  a  contract ^ 
and  intention  to  take  more  than  lawful  interest;  as  where  a 
broker  was  employed  to  get  a  bill  discounted,  which  he  did 
upoQ  an  agreement  to  reserve  ten  shillings  per  cent,  commis- 
sion; as  the  party  advancing  the  money  had  no  intention  that 
more  than  legal  interest  should  be  charged,  it  was  held  that  the 
transaction  was  not  usurious.  An  extra  charge  in  discounting 
a  bill  as  a  remuneration  for  trouble,  expense,  or  inconvenience 
incurred  by  the  holder,  does  not  render  the  transaction  usuri- 
ous, provided  it  be  not  a  colorable  shift  to  obtain  more  than 
legal  interest  for  the  loan;  it  is  a  question  to  be  determined  by 
the  jury,  whether  the  charge  is  reasonable  and  commensurate 
with  the  trouble  and  expenses  incidental  to  the  transaction,  * 

and  if  it  be  an  unreasonable  charge  they  ought  to  find  it  usu- 
rious.** The  usual  *commission  on  discounting  bills  is  five  shil-  *483 
lings  per  cent.,  but  there  is  no  rule  of  law  that  it  shall  not 
exceed  that  rate.  Where  a  party  charged  7*.  6rf.  per  cent  with- 
out proving  that  he  had  been  put  to  expense  or  any  considera- 
ble degree  of  trouble,  it  was  deemed  usurious.®  To  constitute 
usury,  the  contract  must  be  for  the  re-payment  of  the  prin- 
cipal at  all  events,  for  if  the  principal  is  put  in  hazard,  and  the 
payment  of  it  to  depend  on  a  casualty,  it  is  not  usury.*  The 
purchase  of  an  annuity  of  20/  for  60  years  for  200/.,  was  held 
by  the  court  not  to  be  usurious  on  the  face  of  it;  for  the  court 
could  not  take  judicial  notice  that  the  sum  ultima:ely  received 
would  exceed  the  principal  and  interest;  but  if  a  jury  found 
that  the  transaction  was  a  mere  cloak  or  device  for  usury,  and 
not  a  bond  fide  transaction,  it  wpuld  be  deemed  usurious.® 

Usury  may  be  committed  by  advancing  goods  to  be  repaid 
in  money;  as  if  tliey  be  found  upon  a  person  applying  to  have 
a  bill  discomited,  or  for  a  loan  of  money,  it  raises  a  presump- 
tion that  the  transaction  was  usurious,  so  as  to  throw  upon  the 
party  supplying  the  goods,  if  he  sues  on  the  bill,  the  onus  of 
proving  not  only  that  the  goods  were  estimated  at  what  might . 
be  deemed  a  fair  price  to  a  purchaser  who  stood  in  need  of 
them,  but  at  a  sum  for  which  the  borrower  could  render  them 
available  upon  a  resale.^    But  if  the  borrower  prefers  to  take 

*  Dagnall  v.  Wigley,  11  East,  43.  Wells  v.  Girlingr,  1  B.  &  B.  447.  j[5  Eng.  C. 
L.  143.)    4  Moore,  78.     Olasford  o.  Laing,  1  C^mp.  149. 

b  Masterman  v.  Cowrie,  3  Campb.  492.  Hammet  o.  Yea,  1  B.  &  P.  144.  Winch 
q,  t.  V,  Fenn,  cited  in  2  T.  R.  52.  Mathews  g.  t.  v,  Griffiths,  Peak,  200.  Carstairs 
9.  Stein,  4  M.  &  S.  192.     Palmer  v.  Baker,  1  M.  &  S.  56. 

«  Chirty,  104.     Brooke  v,  Middleton,  1  Camp.  468. 

*  Per  Taunton,  J.,  in  Ferguson  v.  Spring,  1  Ad.  &  Ell.  578.     (28  Eng.  C.  L.  156.)* 
See  Holland  o.  Pelham,  1  C.  J.  580.    Gilpin  v,  Enderby,  5  B.  &  A.  954.     (7  Eng. 
C.  L.  314.) 

*  Ferguson  v.  Spring,  1  Ad.  &  Ell.  576.     (28  Eng.  C.  L.  154.)     3  N.  &  M.  665. 

'  Davies  9.  Hardacre,  2  Camp.  575.  And  see  Hargreaves  v,  Hutchinson^  2  Ad.  ^ 
Ell.  12.    (39  Eng.  C.  L.  13.)    4  N.  &  M.  11. 
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goods,  or  when  they  are  offered  to  him  he  willingly  accedes  to 
the  proposal  in  expectation  of  making  profit  of  them,  it  lies 
upon  him  to  show  that  they  were  not  fairly  charged  if  he 
would  impeach  the  plaintiff's  title  to  the  bill  on  the  ground  of 
usury.' 

The  usual  mode  in  discounting  bills  is  to  take  interest  at  the 
rate  of  5L  per  cent,  upon  the  whole  amount  of  the  bill,  at  the 
time  the  money  is  advanced,  until  the  time  that  the  bill  becomes 
due,  and  though  that  is  more,  in  effect,  than  five  per  cent,  on 
the  money  actually  advanced,  yet  it  is  not  deemed  usurious; 
•484  •for  unless  that  indulgence  were  allowed,  it  might  not  be  worth 
while  for  any  merchant  to  discount  a  bill.*  But  where  a  bill 
of  exchange  for  5,000/.,  payable  three  years  after  date,  was 
discounted,  and  750/.  retahied  for  discount,  the  transaction  was 
held  to  be  usurious,  for  it  afforded  a  presumption  that  it  was 
intended  as  a  cover  for  usury;  besides,  the  bill  was  given  to 
secure  a  larger  sum  than  the  legal  interest  on  the  sum  which 
would  have  been  due  at  the  end  of  three  years,  provided  the 
bill  had  not  been  given.*  Where  a  bill  or  note  is  given  on  a 
consideration  partly  usurious  and  partly  legal,  the  holder  can- 
not recover  even  for  the  legal  pjart,  though  the  whole  anoount 
of  the  bill  should  not  be  sufficient  to  cover  that.** 
Wh«t  By  the  3  &  4  W.  IV,  c.  98,  s.  7,  bills  or  notes  made  payable 

bills  are     at  or  withm  three  months  after  the  date  thereof,  or  not  having 
not  within  ^Q^e  than  three  months  to  run,  are  exempted  from  the  apera- 
iawa!*'*'^  tion  of  the  usury  law;  and  such  bills,  though  discounted  upon 
usurious  terms,  are  available  securities  for  the  full  amount  for 
which  they  purport  to  be  drawn.*    Therefore  it  has  been  held 
that  a  warrant  of  attoniey  given  to  secure  the  amount  of  an 
usurious  bill  at  three  months,  which  had  been  dishonored  at 
maturity,  was  protected  by  the  act.*"  In  a  declaration  for  usury 
the  day  from  which  the  forbearance  is  to  commence  must  be 
alleged,  and  proved  precisely  as  stated,  although  laid  under  a 
,  vidvlicet;  and  if  a  different  day  is  proved,  or  no  day  at  all  is 
proved,  it  is  not  sufficient.^  . 

By  7  W.  IV,  &  1  Vic.  c.  80,  no  bill  of  exchange  payable  at 
or  within  twelve  months  from  the  date  thereof,  or  not  having 
more  than  twelve  months  to  run,  shall  be  liable  to  the  laws  for 
the  prevention  of  usury .'' 

A  note  payable  on  demand,  is  a  note  payable  within  three 
months  from  the  date  thereof,  within  the  3  &  4  W.  IV,  c.  9S, 
s.  7,  which  makes  such  notes  valid,  in  the  hands  of  a  botidjide 
holder,  though  tainted  with  usury.* 

*  Coombe  v.  Miles,  3  Camp.  553. 

^  Per  Lord  Alvanley,  C.  J.,  in  Marsh  «.  Martindale,  3  B.  &  P.  158. 

*  Id.  '  Harrison  v,  Hannel,  3  Taunt.  780. 

"  There  is  a  bill  upon  this  subject  now  before  parliament.  If  it  passes,  it  will  be 
found  in  the  addenda* 

'  Connop  V,  Yeates,  4  N.  &  M.  303.     (29  Eng.  C.  L.  107.)    3  Ad.  &  EH.  326. 

r  Fox  V.  Keeling,  1  Harr.  &  Woll.  66.  3  Ad.  &  Ell.  670.  (39  Eng.  C.  L.  173.) 
4  N.  &  M.  523. 

!>  See  3  &  4  W.  lY,  c.  98,  8.  7,  anUj  484.        «  Yallance  v.  Liddol,  8  N.  &  P.  78. 
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ACTION  ON  A  BILL  OF  EXCHANGE. 
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.  Debt 

4.  The  Pleadings. 

.  494 

^  Assumpsit. 

.  485 

5.  Judgment  by  default. 

.  499 

I,  The  Declaration. 

.  488 

6.  Trover.    . 

.  499 

1. — Debt.']  The  usual  form  of  action  on  a  bill  of  exchange 
>r  promissory  note  is  assumpsit^  though  debt  will  lie  where  there 
*is  a  privity  of  contract  between  the  parties.     It  will  lie  at  the    *485 
suit  of  the  drawer  against  the  acceptor,*  by  the  payee  against  When 
he  drawer  of  a  bill  or  maker  of  a  note,**  by  an  indorsee  against  ^®^*  ^^^ 
he  immediate  indorser,  because  there  is  a  privity  between  ^^i^^^f*,. 
hem.*    "  Where  there  is  a  privity  (independently  of  any  secu-  change  or 
rity)  between  the  parties,  and  the  debtor  undertakes  not  for  promisso- 
mother's  debt,  but  for  his  own,  not  to*  a  stranger,  but  to  the  ^y  note, 
creditor,  and  he  enters  into  a  contract  to  pay  that  debt,  specify- 
ing therein  that  he  enters  into  it  for  that  debt,  an  action  of  debt 
lies."^  "  But  the  case  might  be  different  where  there  is  a  want 
of  immediate  privify  between  the  parties,  and  where  the  in- 
strument omits  to  specify  the  consideration."*    And  in  Bishop 
V.  Young,  Lord  Eldon  said,  "  We  do  not  say  liow  the  case 
would  stand  if  the  action  were  brought  by  any  other  person 
than  he  by  whom  the  note  was  originally  given,  or  against 
any  other  person  than  him  by  whom  it  was  signed  and  made, 
or  if  the  note  itself  did  not  express  a  consideration  on  the  face 
3f  it." 

2. — JJ'^sumpsil.']    As  assumpsit  is  the  general  remedy  on  Against     . 
such  instruments,  we  shall  here  consider  that  form  of  action  ^"**  P"" 
only.     A  bo7idJide  holder  of  a  bill  or  note  may  maintain  as-  gu^j^ 
sumpsit  against  all  the  antecedent  parties  at  the  same  time,  or  ^m  lie. 
against  any  one  of  them,  or  against  any  number  of  them,  that 
he  thinks  proper;  but  actual  payment  by  one  will  discharge 
all  the  others  from  liability  to  the  party  to  whom  payment  is 
made;  yet  a  mere  formal  satisfaction  or  extinguishment  of  the 
debt  as  to  one,  such  as  being  taken  in  execution  or  discharged 
under  the  Lords'  act,  will  not  operate  as  a  discharge  of  the 
other  parties.*"    Any  party  to  a  bill  or  note  who  has  been 
obliged  to  pay  the  holder,  may  sue  an  antecedent  party;  for 
instance,  if  the  drawer  was  obliged  to  pay  it,  ho  may  sue  the 

»  Priddy  o.  Henbrey,  1  B.  &  C.  674.     (8  Eng.  C.  L.  179.) 
*  Bishop  r.  Young,  9  B.  &  P.  83.  «  Stratlon  o.  Hill,  3  Price,  263. 

'  Per  Bayley,  J.,  m  Priddy  v,  Henbrey,  1  B.  &  C.  680.     (8  Eng.  C.  L.  182.) 
e  Id.  681. 

'  M'Donald  v.  Bovington,  4  T.  R.  825,  antt^  463.    Mead  v.  Braham,  3  M.  &  S.  91. 
Bayley,  334-5.    Windham  v.  Withers,  1  Stra.  515.    Chitty,  570. 
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acceptor  if  it  was  not  an  accommodation  bill*  So  an  indorser 
*486  may  sue  either  the  drawer  *or  acceptor**  or  both,  or  even  an 
antecedent  indorser.*  But  no  party  to  a  bill  can  sue  a  subse- 
quent party;  as  if  a  bill  or  note  be  indorsed  by  ^,  to  B,,  and 
back  again  by  B,  to  j3.;  Ji,  cannot  sue  B.  upon  the  bill  or  note 
because  Ji.  would  be  liable  over  to  B.  upon  his  first  indorse- 
ment.*' If  the  bail  of  any  of  the  parties  who  are  sued,  or  any 
person  pays  the  bill  or  note  on  account  of  any  of  the  parties, 
he  becomes  a  holder.of  the  instrument  as  upon  a  transfer  from 
the  person  for  whom  payment  is  made,  hot  as  upon  a  transfei 
from  the  person  paid,  and  he  can  sue  only  such  parties  to  the 
^  bill  as  the  person  on  whose  account  he  made  the  paymeu 
could  sue,  consequently  he  cannot  sue  any  party  whose  name 
is  on  the  bill  subsequent  to  that  of  the  party  for  whom  he  paid.' 

If  the  holder  sues  all  the  persons  liable  at  the  same  time,  and 
refuses  an  offer  made  by  the  drawer  or  indorser  to  pay  the 
debt  and  costs  ot  the  action  against  him,  the  court  will  make  an 
order  to  restrain  the  holder  from  taking  out  execution,  thougti 
if  the  debt  be  paid  by  one  of  the  parties,  the  holder  may  siill 
proceed  with  the  actions  against  the  other  parties  for  costs, 
without  reserving  any  part  of  the  principal  sum.^ 

Where  the  holder  of  a  bill  brought  actions  against  the  ac- 
ceptor, the  drawer,  and  two  indorsers,  the  drawer  and  an  iii- 
dorser  obtained  a  rule  to  stay  proceedings  against  them  on 
payment  of  t!ie  bill  and  costs  of  the  actions  against  t/temj  the 
plaintiff  insisted  that  the  costs  of  the  other  actions  should  be 
also  paid;  sedper  curiam^  "that  is  only  necessary  where  the 
application  comes  from  the  acceptor,  who  is  the  original  de- 
faulter, and  against  whom  all  the  costs  occasioned  by  his  de- 
fault may  be  recovered."*?  Where  a  party  was  sued  jointly 
with  others  as  drawei*s,  and  separately  as  acceptors  of  a  bill 
the  court  considering  him  liable  in  the  two  characters,  and  the 
plaintiff  entitled  to  both  remedies,  which  could  not  be  com- 
prised in  the  same  declaration,  refused  to  stay  the  proceedings 
in  one  as  vexatious.^ 
•487  *  An  indorser  of  a  bill  of  exchange  is  not  entitled  to  sue  tlie 
acceptor  for  the  costs  of  an  action  brought  against  him  by  the 
indorsee,  for  there  is  no  privity  between  the  indorsee  and  the 
acceptor.  There  is  no  obligation  on  the  acceptor,  except  that 
raised  by  the  custom  of  merchants,  and  that  custom  does  not 
give  the  indorser  a  right  to  recover  re-exchange,  much  less 
costs  incurred  by  him  in  an  action  on  the  bUl.  Per  Lord 
Tenterden,   "  Although  it  is  the  practice  of  the  court  to  make 

*■  Symonds  «.  Panninster,  1  Wils.  185.    Louviere  v.  Laubray,  10  Mod.  36. 

*  Pownal  V.  Ferrand,  6  B.  &  C.  439.     (13  Engr.  C.  L.  230.) 
«  Bayley,  333.     Cowley  v.  Dunlop,  7  T.  R.  571. 

«>  ExparU  Lambert,  13  Ves.  179.    Bishop  p.  Hayward,  4  T.  R.  470.    Bayley,  329. 
Britten  v,  Webb,  3  B.  &  C.  483.     (9  Eng.  C.  L.  154.) 

*  Hall  V.  Pitfield,  Bayley,  329.  '  Toms  ».  Powell,  7  East,  536. 
'  Smith  V.  Woodcock,  4  T.  R.  691.    See  Dawson  o.  Morgan,  infra^ 

*  Wise  V.  Proze,  9  Price,  393. 
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the  acceptor  pay  the  costs  of  all  the  parties  when  he  applies  to 
stay  proceedings  against  himself,  yet  that  is  a  matter  of  discre- 
tion in  the  court,  exercised  on  the  ground  that  the  acceptor  is 
asking  a  favor  which  the  court  would  not  grant,  unless  he 
would  do  justice,  by  consenting  to  pay  the  costs  of  all  the 
parties  incurred  by  his  original  default.  But  it  would  be  a 
hard  case  upon  an  acceptor,  where  several  actions  were  brought 
against  him,  to  be  obliged  to  pay  the  costs  of  them  all.^'* 

If  the  holder  of  a  bill  makes  the  acceptor  his  executor  and  What  will 
die,  the  right  of  action  against  all  the  parties  is  extinguished,  operate  as 
unless  the  executor  formally  renounces;  so,  if  the  holder  of  a  ^^*'    r 
note  appoints  the  maker  his  executor.'*    But  it  would  be  other-  the  M^Ues 
wise  if  the  maker  were  merely  appointed   adminislrator,^ 
Where  a  note  or  bill  made  by  several  is  joint  and  several,  it  is  A  joint 
advisable  to  proceed  in  separate  actions,  if  there  be  any  doubt  and  seve- 
in  provhig  the  joint  liability  of  all,  or  if  they  be  not  all  solvent.*  ^  ^^^^  ^^ 

A  judgment,  or  even  an  execution  against  the  person  of  any  j^^^^nt 
one  of  the  parties  to  the  bill  will  not  discharge  the  others,  and^e- 
though  with  respect  to  him  it  is  a  full  satisfaction  of  the  debt;*  cution. 
and  if  the  acceptor  be  discharged  under  the  Lord's'  act,  such  Discharge 
discharge  will  not  operate  in  favor  of  anvof  the  other  parties.^  ^n^e'^the 
But  if  the  holder  of  a  bill  accept  a  bond  from  any  of  the  parties  w'^f  ^* 
in  satisfaction  of  it,  it  will  discharge  other  subsequent  'parties-^f    »^gg 
Actual  payment  of  what  is  due  will  discharge  all  the  parties.  Payment, 
and  though  the  holder  of  a  bill  may  issue  execution  against  the 
person  of  all  the  parties,  he  cannot  after  levying  the  full  amount 
of  the  debt  on  the  goods  of  one,  issue  a  fi,  fa.  to  affect  the 
goods  of  another,  except  as  to  costs  in  the  action  against  the 
latter.'^ 

3. — The  declaration,']  A  general  rule  of  court,  T.  T.  1  W. 
IV,  made  in  pursuance  of  the  statute  11  Geo.  IV,  &  1  W.  IV, 
c.  70,  s.  11,  prescribes  certain  forms  of  declaration  on  bills  of 
exchange  and  promissory  notes,  which  are  intended  as  exam- 
ples to  be  applied  as  far  as  practicable  to  other  cases  besides 
the  instance  there  given.  As  the  previous  decisions,  however, 
are  in  general  still  applicable,  it  may  not  be  amiss  to  notice 
some  of  the  leading  points  on  this  head. 

The  bill  or  note  should  be  stated  in  the  declaration  in  the 
terms  in  which  it  was  made  or  according  to  its  legal  operation. 
If  it  be  ambiguous*  in  its  terms,  whether  it  be  a  bill  or  note,  it 

*  Dawson  «.  Morgan,  9  6.  &  C.  618.     (17  Engr.  C.  I..  457.) 

^  Freakley  v.  Fox,  9  B.  &  C.  130.     (17  Enrr.  C.  L.  342.)    4  M.  &  R.  18.    9  Bl. 
Com.  513.     Mainwaring  v.  Newman,  3  B.  &  P.  124. 
<  Id*     Needham^s  case,  8  Co.  134. 

*  Gray  v.  Palmer,  1  Esp.  135.     Ch.  570. 

*  Ayrey  v,  Davenport,  3  N.  R.  474.     Claxton  v.  SwiA,  3  Mod.  87. 
'  Macdonald  v.  Bovington,  4  T.  R.  835. 

c  See  Tyndal  v.  Brown,  1  T.  R.  169.    English  v.  Darley,  3  B.  &  P.  61. 
^  Windham  v.  Withers,  1  Stra.  515. 
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may  be  declared  upon  in  one  count  as  a  bill,  and  in  another  as 
a  note/  A  variance  in  any  material  point  will  be  fatai>(l) 
Variance.  A  variance  as  to  the  names  of  parties  is  fatal  where  the  alle- 
gation operates  as  a  description  of  the  bill ;  but  otherwise  where 
it  merely  relates  to  the  names  of  the  parties  to  the  action,  who 
might  have  pleaded  the  misnomer  in  abatement ,  provided  the 
identity  be  proved.*  As  where  the  bill  was  alleged  to  have 
been  drawn  by  Couchy  (no  party  to  the  action,)  and  the  bill 
itself  appeared  to  be  drawn  by  (Jrouchy  held  a  fatal  variance.^ 
But  it  seems  that  such  a  variance  may  now  be  amended  by 
the  judge  at  the  trial* 

But  where  the  declaration*  was  against   Thomas  Kay  and 
*489    *others,but  whose  real  name  was  John  Key^  and  the  note  was 
.signed  for  Bowes,  Hodgsons,  Key  &  Co.;  held,  that  the  mis- 
nomer was  no  objection,  it  being  proved  that  the  real  partner 
had  been  served  with  the  process,  and  Key  and  Kay  heing 
idem  sonansj  the  variance  was  immaterial/    So   where  an 
action  was  brought  by  Willis  as  payee  of  a  note,  and  on  pro- 
duction the  note  was  made  payable  to  Willisonj  evidence  was 
-    admitted  to  show  that  he  was  the  party  really  meant  and  tc 
explain  the  mistake.^ 

By  the  3  &  4  Will.  IV,  c,  42,  s.  12,  it  is  enacted,  that  in  all 
actions  on  bills  of  exchange  or  promissory  notes,  or  other  writ- 
ten instruments,  any  of  the  parties  to  which  are  designated  by 
the  initial  letters,  or  some  contraction  of  the  Christian  nanje,  it 
shall  be  sufficient  in  the  declaration  to  designate  such  persons 
by  the  same  initial  letters,  instead  of  stating  their  Christian 
names  in  full. 

If  one  of  several  persons,  acceptors  of  a  bill,  were  an  infant, 
the  holder  may  declare  on  it  as  accepted  by  the  adult  only,  in 
the  names  of  both,  and  if  the  defendant  pleads  in  abatement 
that  the  other  partner  ought  to  have  been  sued,  the  plaintiff 
may  reply  his  infancy,  and  it  is  no  departure.**  Where  a  decla- 
ration described  a  bill  as  directed  to  three  defendants  and  ac- 
cepted by  them,  and  it  appeared  to  have  been  directed  to  and 
accepted  by  them  and  a  fourth  party,  who  was  dead;  held,  no 
variance.^    But  a  declaration  alleging  a  note  to  have  been 

*  Edis  V.  Bury,  6  B.  &  C.  433.  (13  Eng.  C.  L.  237.)  Shuttleworth  «.  Stephens, 
1  Camp.  407.    Chitty,  579. 

^  BnBtow  «.  Wright,  Doug.  667.    White  v.  Wilson,  3  B.  &  P.  116. 
« 3  Stark  on  E^r.  149.     Chitty,  679. 

'  Wliitwell  V.  Bennett,  3  B.  &  P.  559.  See  also  Hatchinson  v.  Piper,  4  Taont. 
810.    Gordon  o.  Aasten,  4  T.  R.  611. 

•  Parks  «.  Edge,  1  C.  &  M.  439. 

'  Dickenson  v.  Bowes,  16  East,  110. 

K  Willis  V.  Barrett,  3  Stark.  39.    (3  Eng.  C.  L.  339.)    Boogfaton  «.  Frare,  3  Camp. 
39. 
^  Bargess  v.  Merrill,  4  Tannt.  468.         *  Monntstephea  v.  Brooke,  1  B.  &  A.  S^* 

(1)  (The  payee  of  a  note  declared  on  it  as  payable  to  himaelf,  but  it  appeared  to  be  paja^Jf 
to  himaelf  or  hU  order;  held,  that  this  was  not  a  mateEkl  Tariance»  ray  v.  GmUi»g\  Iv 
Pick.  133.    FairfiM  v.  Adam*,  16  Pick.  381.) 
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made  by  ^.  and  B.,  is  not  satisfied  by  evidence  of  a  note  given 
by  J^,  alone  to  secure  a  partnei*ship  debt:*  though  it  would  be 
otherwise  if  •tf,  prefixed  to  his  signature  "  for  J3,  and  A"**  An 
allegation  that  a  bill  is  payable  to  v?.,  is  proved  by  a  bill  pay- 
able to  the  order  of  Ji.^ 

A  bill  or  note  made  by  an  agent  may  be  stated  as  having  A  bill  or 
been  made  by  the  principal,  because  that  is  its  legal  operation.**  note  "aaj 
*So  a  bill  or  note  made  payable  to  the  order  of  the  plaintiff,  *^®  *^- 
may  be  alleged  as  payable  to  him,  and  there  is  no  occasion  to  J^tele^ 
aver  that  he  made  no  order.^    A  note  importing  in  the  body  operation, 
of  it  to  be  made  by  several  persons,  but  signed  by  one  only,    *490 
may  be  declared  on  as  a  several  note/    In  an  action  against 
one  of  several  makers  of  a  joint  note,  or  one  of  several  drawers 
of  a  joint  bill,  if  it  be  stated  as  a  several  one  made  by  one 
alone,  the  objection  can  only  be  taken  by  plea  in  abatement.^ 
If  the  bill  be  in  a  foreign  language  it  may  be  stated  as  if  it  were 
in  English,  without  noticing  the  foreign  language.**  Where  the 
money  in  which  the  bill  is  payable  is  foreign,  that  fact  should 
be  alleged  in  the  declaration ;  as  where  a  bill  was  declared  upon 
as  drawn  and  accepted  in  Dublin,  to  wit  at  Westminster,  with- 
out alleging^to  be  at  Dublin  in  Ireland,  or  that  the  money  pay- 
able was  Irish,  and  it  appeared  at  the  trial  that  the  bill  was 
payable  in  Dublin  in  Irish  currency,  held,  a  fatal  variance,  in- 
asmuch as  the  bill  must  be  taken  to  have  been  drawn  in  Eng- 
land for  English  currency,  which  was  then  different  from  Irish 
currency.*  But  since  these  decisions  the  currency  of  bpth  coun- 
tries has  been  assimilated.^    Where  a  bill  of  exchange  was 
made  payable  to  a  fictitious  payee  or  order,  and  indorsed  in 
the  name  of  such  fictitious  payee,  by  concert  between  the 
drawer  and  acceptor;  held,  that  an  innocent  indorsee  for  valu- 
able consideration  might  declare  on  such  bill  as  payable  to 
bearer,*^  either  against  the  drawer  or  acceptor.' 

An  allegation  respecting  the  consideration  is  unnecessary.  Oontidei^ 
Where  a  declaration  upon  a  bill  of  exchange  was  demurred  to,  ation  "»•* 
because  it  was  not  stated  to  have  been  given  for  value  re-  ?*|!j^  ^' 
ceived,  the  court  said  that  it  was  a  settled  point  that  it  was  not  °^^**^ 
necessary."*  *But  if  the  plaintiff  profess  to  state  the  instrument    *491 

*  Siffkin  V.  Walker,  S  Camp.  308.    Emley  v.  Lye,  15  East,  7. 
^  Lord  Galway  v.  Mathew,  1  Camp.  403. 

<  Smith  M'Clare,  5  East,  476. 

*  Heys  o.  Haaeltiae,  2  Camp.  604.    Hemeley  v.  Loader,  id,  650.    Baylej,  383. 

*  Frederick  v.  Cotton,  8  Show.  8.    Smith  v.  M'Clure,  5  East,  476. 
'  Roberts  «.  Peake,  Burr.  323. 

'  Evans  v.  Lewis,  cited  1  B.  &  A1.  326.    Bayley,  381. 

^  Attorney  General  v.  Valabreque,  Wi^ht,  9. 

>  Kearney  o.  Kinj^,  3  B.  &  A.  301.  The  omission  of  the  word  sterling  is  imm»- 
terial,  id.    Sprowle  o.  Legge,  1  B.  &  C.  16.    (8  Eng.  C.  L.  11.) 

i  B^  6  Geo.  IV,  c.  79.  ^  CoUis  o.  Emet,  1  H.  Bl.  313. 

1  Gibson  v.  Minet,  id.  569. 

^  White  V.  Lc^wich,  Bayley,  40.  Per  Ellenborough,  in  Grant  v.  De  Costa,  3  M. 
&  S.  363.  But  see  CresweU  v.  Crisp,  3  C.  M.  &  R.  634.  4  Tyr.  991,  where  a  de- 
murrer on  the  ground  of  the  omission  of  **  value  received,'*  was  held  not  to  be  &ir<^ 
loos,  in  an  aetaon  aiiAL 
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accurately,  and  mistake  it  in  this  respect,  such  a  variance  would 
be  fatal.  A  bill  of  exchange  drawn  in  this  form,  "  Pay  to  T, 
G.  B.y  or  order,  315/.  valut  rtctivtd^^  and  subscribed  by  the 
drawer,  may  be  declared  upon  as  for  value  received  by  the 
drawer  from  the  drawee.*  But  if  a  bill  be  drawn  in  the  usual 
form  for  value  received,  (which  means  by  the  drawer,)  and 
the  declaration  allege  it  as  value  received  from  the  drawee,  it 
is  a  fatal  variance  ;**  an  allegation  that  the  bill  was  for  value  n- 
ceived  in  leather,  is  supported  by  evidence  that  it  was  for  value 
deliv?red  in  leather,  for  the  variance  is  immaterial*  But  a  bill 
described  to  have  been  for  "  value  received,*'  is  not  proved  by 
the  production  of  a  bill,  for  "value  in  wheat  f^  for  it  does  not 
import  that  the  wheat  was  delivered.*  An  allegation  that  the 
note  was  for  value  received,  generally,  is  supported  by  the  pro- 
duction of  a  note, "  for  value  received  in  Mrs.  L.'s  estate."'^ 

In  an  action  against  the  acceptor  of  a  bill  or  maker  of  a  pro- 
missory note,  B,  promise  need  not  be  alleged,  for  the  acceptance 
constitutes  in  effect  a  promise  to  pay  ;^  but  an  action  against  the 
drawer  rests  on  different  grounds;  therefore,  where  a  declara- 
tion against  the  drawer  omitted  to  allege  a  promise  by  him  to 
pay  the  bill,it  was  held  ill  on  special  demurrer.  Tindal,C.  J.,  ob- 
served, that  an  acceptance  constituted  in  effect  a  promise  to  pay, 
but  in  an  action  against  the  drawer,  the  bill  was  not  a  debt,  but 
caused,  by  implication  of  law,  a  promise  to  pay,  if  the  accepi- 
A  promise  or  failed  to  do  so,  which  promise  should  be  alleged  in  the  de- 
^J^7       claration.ff 

be  alleged      ^^  ^^  action  against  the  indorser  of  a  bill  of  exchange,  a  pro- 

in  the  d^  ^ise  to  pay  need  not  be  alleged,  for  it  is  not  necessary  that  the 

clarattoiu   declaration  should  contain  an  averment,  which  it  is  not  compe- 

Allega-      tent  to  the  defendant  to  deny,  and  by  the  new  rules,  the  defen- 

tion  as  to   (Jant  cannot  in  this  action  plead  non  assumpsit.'* 

wher  itis      ^^  ^  ^^^^  ^^  ^^^^  ^®  made  payable  at  a  particular  placBy  so 

made  pay-  ^^  ^^  make  presentment  at  that  place  essential,  it  must  be  so  de- 

able.         scribed  in  the  declaration,  and  presentment  at  that  place  must 

*492     be  averred  and  proved.*    But  if  it  be  made  payable  generally 

*it  need  not  be  averred  to  be  payable  at  a  particular  place?* 

and  where  such  an  instrument  was  described  as  payable  at  a 

particular  place,  it  was  held  to  be  a  variance.'^    Where  the  in- 

•  Grant  v.  De  Costa,  3  M.  &  S.  351.         ^  Highmore  v.  Primrose,  5  M.  &  S.  65. 
'  Jones  V,  Mars,  3  Camp.  307. 

*  Ruled  by  Lord  Tenterden,  H.  T.  1827.     Chitty,  583. 

«  Bond  V.  Stockdale,  7  D.  &  R.  140.     (16  Eng.  C.  L.  278.) 

'  Wegersloffe  v,  Keene,  Stra.  214.  Bayley,  408.  Starkey  «.  Cheesman,  I  Salk. 
128. 

«  Henry  v,  Burbige,  3  Bing.  N.  C.  501.    (32  Eng.  C.  L.)    3  Hodges. 

^  Griffith  V.  Roxborough,  2  Mees.  &  Wels.  734.  But  see  Henry  v.  Bnrbidge,  3 
Bing.  N.  C.  501.     (32  Eng.  C.  L.)    3  Hodges,  16,  ante,  491. 

I  Rcwe  V.  Young,  2  B.  &  B.  165.  (6  Eng.  C.  L.  53.)  Gammon  v.  SchmoU,  5 
T&nnt.  344.     (1  Eng.  C.  L.  128.)     See  ante,  425. 

i  Williams  v.  Waring,  10  B.  &  C.  2.  (21  Eng.  C.  L.  11.)  Saunderson  o.  Judge, 
2  H.  Bl.  509,  ante,  441.     Price  v.  Mitchell,  4  Camp.  200. 

^  Ejcon  9.  Russell,  4  M.  &  S.  505,  amtt. 
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strument  is  made  payable  generally y  an  averment  of  present- 
ment to  the  acceptor  or  maker,  or  at  any  place  specified  there- 
in, will  be  sufficient.*  Where  a  bill  was  stated  to  have  been 
accepted,  payable  by  certain  persons  at  a  particular  place,  it 
was  held,  in  an  action  against  the  drawer,  that  an  averment  of 
presentment  to  those  persons  generally,' without  saying  at  what 
place,  wa;s  sufficient^ 

In  an  action  against  the  acceptor  of  a  bill  or  maker  of  a  note 
payable  generally,  it  is  not  necessary  to  aver  or  prove  present- 
ment for  payment,  as  the  action  itself  is  a  sufficient  demand.® 
In  assumpsit  on  a  bill  of  exchange  drawn  upon  "  P.  P.,  No.  6, 
Bridge-row,"  and  accepted  by  him,  an  averment  that  the  bill 
when  due  was  presented,  and  shown  to  P.  P.  for  payment,  is 
supported  by  proof  that  the  holder  went  to  Bridge-roW  to  pre- 
sent it,  but  found  the  house  shut  up,  and  no  one  there.^ 

It  is  not  necessary  in  an  action  against  the  drawer  or  indor-  Allegation 
ser  of  a  bill,  to  state  that  the  drawee  accepted  it,  and  if  stated,  as  to  ac- 
it  need  not  be  proved.®    A  conditional  acceptance  must  be  de-  ceptanc*. 
scribed  accordingly;  and  if  declared  on  as  an  absolute  engage- 
ment, the  variance  will  be  fatal  though  the  condition  has  been 
performed.*' 

In  a  declaration  against  a  drawer  or  indorser  it  is  necessary  Present- 
to  aver  presentment  for  payment  to  the  drawee  of  a  bill  or  raeDX. 
maker  of  a  note,  on  the  day  it  became  due,  and  that  he  refused 
to  pay.«  In  an  action  by  an  indorsee  against  the  *drawer  of  a  *493 
bill  accepted  by  T.  and  G,  at  a  London  banker's  the  declara- 
tion did  not  state  the  acceptance  at  all,  but  stated  that  it  was 
presented  to  T.  and  G.  (the  drawees)  for  payment,  and  that 
they  refused  to  pay.  The  proof  was  presentment  of  the  bill  at 
maturity  at  the  clearing  house  to  the  clerk  of  the  London  bank- 
ers named  in  the  acceptance;  held,  that  as  the  declaration  did 
not  state  the  acceptance,  the  place  fixed  by  the  acceptors  was 
sufficiently  proved,  and  that  the  London  bankers  were  agents 
for  that  purpose  to  the  acceptors:^  or  if  the  bill  or  note  was  not 
presented,  the  reason  should  be  stated,  as  that  he  could  not  be 
found  after  diligent  search.^  It  is  also  necessary  to  allege  that 
the  defendant  had  notice  of  the  dishonor,  and  in  case  of  a  fo- 
reign bill,  notice  of  a  protest,  or  if  no  such  notice  had  been 


»  Hawkey  v.  Berwick,  4  Bing.  135.    (13  Eng.  C.  L.  376.)    Fayle  v.  Bird,  6  B.  & 
C.  631.     (13  Enff.  C.  L.  246.) 
^  Ambrose  v.  Hopwood,  2  Taunt.  61.         *  Frampton  o.  CouIsod,  1  Wills.  33. 
'  Hine  v.  Allely,  4  B.  &  Ad.  624.    (24  Eog.  C,  L.  127.) 

*  Turner  v.  Bean,  4  B.  &  C.  312.    (10  Eng.  C.  L.  340.)    Jones  v.  Morgan,  3 
Camp.  434. 

'  Langston  «.  Comey,  4  Camp.  176.    Swan  v.  Cox,  1  Marsh,  176.    (4  Eng.  C.  L. 
333.) 

(  Mercer  o.  Southwell,  2  Shower,  180.    Rashton  v.  Aspinall,  Doug.  679.    Londie  ' 
0.  Robertson,  7  East,  231.    Parlc^r  v.  Gordon,  id,  385. 

fc  Hanis  ».  Packer,  3  Tyr.  370,  n, 

*  Firth  V.  Thrash,  8  B.  &  C.  387.    (15  Eng.  C.  L.  242.) 
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given,  any  circumstances  dispensing  therewith  should  be  stated.* 
On  an  allegation  that  the  bill  or  note  was  presented  and  pay- 
ment refused,  the  plaintiff  cannot  give  evidence  that  the  drawee 
or  maker  could  not  be  found> 

In  an  action  by  a  remote  indorsee,  every  indorsement  whidi 
is  essential  to  a  transfer  must  be  stated;  unnecessary  ones 
may  be  omitted.  If  the  action  be  against  an  indorser,  though 
there  be  several  indorsements  between  that  of  the  payee 
and  defendant,  all  such  indorsements  may  be  omitted,  aixi 
the  plaintiff  may  declare  as  on  an  inunediate  indorsement 
from  the  payee  to  the  defendant  As  where  a  bill  was  drawn 
payable  to  C.,  who  indorsed  it  over,  and  after  several  other  in- 
dorsements it  was  indorsed  to  the  defendant;  it  was  held  suffi- 
cient to  state  in  the  declaration  that  it  was  made  payable  to  C, 
who  indorsed  it  to  the  defendant/  If  the  indorsement  be  made 
before  the  bill  is  drawn,  it  may  be  aUeged  to  have  been  made 
after  the  bill  was  drawn,'  and  vice  versdJ^ 

When  the  action  is  between  the  intermediate  parties  to 
the  bill  or  note,  it  is  usual  to  subjoin  such  of  the  com- 
mon ^counts  as  are  applicable  to  the  consideration  for  which 
the  instmment  was  given.  As  the  plaintiff  in  some  cases 
will  be  allowed  to  give  evidence  of  the  consideration,  if  he 
cannot  support  the  count  on  the  instrument  itsdf.  As  where 
in  an  action  on  a  promissory  note,  the  declaration  contained  a 
quantum  meruit  count  for  work  and  labor,  which  wbjs  the 
consideration  for  the  note,  and  the  note  being  void  for  want  of 
a  stamp,  the  court  held  that  the  plaintiff  might  give  evidence 
to  support  the  quantum  meruit  count;  a  promissory  note  was 
not  like  a  bond,  which  merged  the  demand/  But  if  there  be 
no /;rit;//y  between  the  plaintiff  and  defendant,  as  in  an  action 
by  an  indorsee  against  the  acceptor  of  a  bill  or  maker  of  a  note, 
the  common  counts  are  not  available;  evidence  will  not  be  ad- 
mitted to  support  them.^ 

Where  the  party  has  been  discharged  by  alteration  of  the 
bill  &c,  or  by  the  laches  of  the  holder,  the  plaintiff  will  not 
be  allowed  to  go  into  evidence  on  the  common  counts.^  A 
person  who  is  merely  surety  for  the  payment  of  a  bill  or  note 
is  not  liable  under  the  common  counts.^  If  the  instmment  it- 
self be  duly  stamped,  it  is  admissible  in  evidence  in  some 
cases  in  support  of  the  money  counts.  A  bill  ispHmd  Jiirie 
evidence  of  money  had  and  received  by  the  acceptor  to  the 
use  of  the  holder,  and  of  money  paid  by  the  holder  to  the  use 


^B.    Chittx,599.  »»Bajrley,J01. 

Bayley,  396. 

>•  139. 
Tyte  V.  Jones^  1  EasU  58,  n.    Wade  «.  Bea»- 
ley,  4  Eep.  7.    Wifson  v.  Kennedy,  1  Esp.  245. 

'  Waynam  v.  Bond,  1  Camp.  175.    Bentley  o.  Northouse,  M.  &  M.  66.    (22  Eng. 
C.  L.  251.)    Long  o.  Moore,  3  Esp.  155. 
k  ChiUy,  594. 
<  Wells  V.  Girling,  3  Mooie,  79.    (4  Eng.  C.  L.  264.) 
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of  the  acceptor^  and  of  money  lent  by  the  indorsee  to  the 
use  of  the  indorser,  and  of  money  letit  by  the  payee  to  the 
drawer,  &c.' 

A.—PUadinga.']  By  Reg.  Gen.  H.  T.  4  Will.  IV,  R.  2,  it  is 
provided,  that  in  all  actions  lipon  bills  of  exchange  and  pro- 
missory notes,  the  plea  of  non  assumpsit  shall  be  inadmissible. 
In  such  actions  therefore,  a  plea  in  denial  must  traverse  some 
"matter  of  fact,  ex.  gr,^  the  drawing  or  making,  or  incforsing,  *495 
or  accepting  or  presenting,  or  notice  of  .dishonor  of  the  bill  or 
note.  The  object  of  this  rule  \^^  to  oblige  the  defendant  to 
set  out  on  the  record  the  transactions  which  he  meant  to  pro- 
duce in  evidence  so  as  to  give  the  plaintiff  notice  by  the  plea 
of  the  objection  upon  which  the  defendant  meant  to  rely.  In 
an  action  on  a  bill  of  exchange  by  an  indorsee  against  his  im- 
mediate indorser,a  plea  that  for  the  indorsement  the  defendant 
neither  had  nor  received  any  value  or  consideration,  has  been 
held  good  after  verdict,  because  under  this  plea  both  parties 
were  at  liberty  to  go  into  evidence  with  respect  to  the  consi- 
deration of  the  bill;  but  the  court  said  that  the  plea  would 
have  been  bad  on  special  demurrer,  both  before  and  since  the 
new  rules;  before  the  new  rules,  as  amounting  to  the  general 
issue,  and  since  the  new  rules,  because  they  require  an  affir- 
mative allegation;  the  pleadings  must  show  on  whom  lay  the 
burden  of  proof,  and  this  plea  was  nothing  more  than  a  tra- 
verse of  that  consideration  which  was  implied  in  the  declara- 
tion; besides  it  was  too  general,  it  gave  no  notice  to  the 
plaintiff  of  the  objection  on  which  the  defendant  meant  to  rely 
as  the  defence  might  have  been,  that  it  was  an  accommodation 
bill,  or  given  on  a  gaming  transaction,  or  for  a  consideration 
which  had  failed.^  A  defence  that  J9,  paid  part  of  the  bill 
sued  on,  and  B.  the  residue,  is  the  subject  of  separate  pleas.* 
To  a  plea  by  the  acceptor  of  a  bill  of  exchange,  that  it  was  to 
the  knowledge  of  the  holder  negotiated  by  fraud,  and  that  no 
consideration  was  given  for  the  indorsement  to  the  holder;  it 
is  sufficient  for  the  holder  to  reply  generally  that  \he  bill  was 
indorsed  to  him  for  a  good  consideration.^  A  plea  alleging 
only  that  the  acceptance  was  obtained  by  fraud,  would  not  be 
sufficient;  for  if  the  plaintiff  gave  consideration  for  the  bill 
without  notice  of  the  fraud,  he  would  be  entitled  to  recover.^ 

•  Barley,  358-9.  Grant  v.  Vanghan,  Burr.  1516.  Tatloek  v.  Harris,  3  T.  R.  174. 
Yere  v.  Lewis,  3  T.  R.  182.    Clark  v.  Martin,  Lord  Raym.  758. 

»  Easton  v.  Pratchett,  1  Gale,  30.  In  Error,  id.  250.  2  C.  M.  &  R.  549.  1  id. 
598.  4  Tyr.  472.  S.  P.  in  Mills  v.  Oddy,  1  Gale,  92.  Held  ill  on  special  demurrer, 
in  Stoughton  v.  Kilroorey,  (Earl  of,)  2  0.  M.  &  R.  62.  1  Gale,  91.  Graham  v.  Pit^ 
man,  1  H.  &  W.  132.  5  N.  &  M.  37.  Low  v.  Ghifbey,  1  Biiig.  N.  C.  967.  (97 
Eog.  C.  L.  383.)    1  Scott,  95. 

«  Baston  v.  Pratchett,  nipra. 

*  Bramah  «.  Roberts,  or  Baker,  I  Bing.  N.  G.  469.  (97  Eog.  C.  L.  460.)  1 
Hodges,  66. 
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Indorsee  against  the  drawer  of  a  bill  of  exchange;  plea  that 
*496  *the  defendant's  indorsement  was  in  blank,  that  the  defendant 
delivered  the  bill  to  Ji.^  not  a  party  thereto,  to  get  it  discounted 
for  him,  that  ./f .  fraudulently,  and  in  violation  of  that  special 
purpose,  delivered  i(  to  B,^  of  all  which  the  plaintiff  had  notice; 
held,  on  general  demurrer,  that  the  plea  was  bad  for  not  show- 
ing distinctly  that  the  defendant  never  had  value  for  the  bill.' 
To  a  plea  of  want  of  consideration  concluding  with  a  verifica- 
tion, the  plaintiff,  instead  of  replying  by  taking  issue  on  the 
plea,  merely  added  the  similiter,  after  verdict  for  the  plaintiff, 
the  court  held  that  the  record  was  imperfect,  and  that  there 
must  be  a  repleader,  but  to  save  expense  the  plaintiff  was  al- 
lowed to  amend  on  payment  of  costs.** 

A  plea  by  the  acceptor  of  a  bill  of  exchange,  that  ajler  the 
bill  became  due,  and  before  the  commencement  of  the  suit,  he 
tendered  to  the  plaintiff  the  amount  of  the  bill  with  interest, 
and  that  he  hath  always  from  the  lime  when  the  bill  became 
due,  been  ready  to  pay  the  plaintiff  the  amount  with  interest, 
was  held  bad  on  special  demurrer;  Hume  v.  Peploe  was  a  de- 
cisive authority  to  show  that  the  plea  must  state  not  only  that 
the  defendant  was  ready  to  pay  on  the  day  of  payment,  but 
that  he  tendered  on  that  day.« 

Where  to  a  plea  of  no  consideration,  in  an  action  on  a  bill 
of  exchange,  there  is  a  replication  that  consideration  was 
given,  setting  it  out  under  a  scilicet,  and  concluding  to  the 
country,  no  new  matter  is  alleged  so  as  to  make  it  necessary 
for  the  plaintiff  to  prove  the  particular  consideration  set  out.* 
In  an  action  against  the  acceptor  of  a  bill  of  exchange,  a  plea 
is  repugns^nt  which  shows  a  consideration  yj?r  the  acceptance 
of  the  bill  by  the  defendant,  and  concludes  <<  that  he  has  not 
received  any  value  or  consideration  ybr  the  payment  thereof/** 
In  an  action  by  the  indorsee  against  the  acceptor,  a  plea  that 
the  defendant  accepted  the  bill  for  the  accommodation  of  the. 
*497  *payee  without  any  consideration,  and  that  the  bill  was  in- 
dorsed to  the  plaintiff  after  it  became  due  is  bad;  because  non 
constat,  that  the  plaintiff  had  not,  before  the  bill  was  due, 
given  full  value/  In  an  action  by  the  second  indorsee  against 
the  payee  and  first  indorser  of  a  promissory  note,  a  plea  that 
the  defendant  never  had  any  consideration  for  indorsing  the 
note,  and  that  the  second  indorser  indorsed  it  to  the  plaintiff 
without  any  consideration,  and  that  the  plaintiff  always  held 
it  without  consideration,  was  held  bad  on  demurrer;  for  there 

'  Noel  V.  Rich,  2  C.  M.  &  R.  360.    1  Gale,  825. 

*»  Wordsworth  v.  Brown,  3  Dowl.  698.         «  Poole  v.  Tumbridgc,  3  M.  &  W.  223. 

*  Low  V.  Bunows,  1  Harr.  &  Woll.  12.  2  Ad.  &  Ell.  483.  (29  Eng.  C.  L.  162.) 
Bnt  if  the  plea  concluded  with  a  verification,  it  seeme  that  the  plaintiff  should  give 
evidence  of  the  consideration,  id*  Green  v,  Armistead,  1  M.  &  Kob.  380.  Batley  v. 
Catterali,  id.  ante,  481. 

•  Bvass  V.  Wylie,  1  Gale,  50.    1  C.  M.  &  R.  686. 

'  Ch.  PI.  819.    Stein  v.  Yglesias,  3  Dowl.  252.    1  C.  M.  &  R.  565.    Yet  see 
7ale,  98.  S.  C.  and  3  Ch.  PI.  820,  where  it  is  laid  down  as  a  good  plea. 
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was  no  definite  meaning  in  saying  that  a  person  made  or  in- 
dorsed a  note  without  consideration;  the  natural  meaning  of 
the  expression  is,  that  he  did  the  act  without  reflection.*  A 
plea  by  an  indorser  that  the  action  was  commenced  against 
him  before  the  expiration  of  a  reasonable  time  after  notice  of 
dishonor,  is  bad;  for  the  cause  of  action  arose  immediately  on 
his  receiving  notice  of  dishonor.** 

In  an  action  by  an  indorsee  of  a  bill  of  exchange,  the  de- 
fendant pleaded  a  delivery  to  a  prior  indorser,  before  his  in- 
dorsement to  the  plaintiflf,  of  a  bill  for  a  larger  amoimt,  which 
he  received  in  full  satisfaction  of  the  bill;  that  the  prior  in- 
dorser indorsed  the  bill  so  given,  and  that  the  defendant  had 
paid  the  indorsee  of  the  second  bill.  On  special  demurrer,  as- 
signing for  cause,  that  it  did  not  appear  that  the  second  bill 
was  negotiable,  and  consequently  that  there  was  no  legal  pay- 
ment of  it;  held,  that  that  part  of  the  plea  might  be  rejected, 
and  that  the  averment  of  the  acceptance  of  a  bill  of  a  larger 
amount  by  the  then  holder,  in  satisfaction,  was,  without  show- 
ing payment,  an  answer  to  the  action.^ 

A  plea  to  an  action  on  a  bill  of  exchange,  that  after  it  be- 
came due  the  defendant  paid  the  amount,  and  that  the  holder 
never  sustained  any  damage  by  reason  of  ihe  non-payment 
thereof,  at  maturity,  concluding  to  the  country,  was  held  bad 
on  special  *demurrer;  and  the  court  intimated  that  such  a  plea  *49S 
would  not  be  good  even  if  it  concluded  with  a  verification, 
unless  it  went  on  to  allege  that  the  payment  was  accepted  in 
satisfaction.*^ 

A  plea  to  an  action  on  a  bill  of  exchange  for  43/.  by  an  in- 
dorsee against  the  acceptor,  that  after  the  bill  becanie  due,  the 
drawer  gave  the  plaintiff  his  promissory  note  for  44/.  in  full 
satisfaction,  and  that  the  plaintiff  accepted  it  in  satisfaction,  is  a 
good  answer  to  the  action;  and  a  replication  that  the  note  was 
not  paid  when  due,  is  bad  on  demurrer.*" 

In  an  action  by  an  indorsee  of  a  bill  or  note,  if  the  declara- 
tion states  the  indorsement  to  have  been  made  by  the  first  in- 
dorser directly  to  the  plaintiff,  the  plaintiff  cannot  avail  himself 
of  the  title  of  any  intermediate  indorsee.  Where  issue  was 
joined  on  the  fact,  that  the  bill  was  indorsed  after  it  was  due, 
held  that  this  fact  was  proved  by  showing  that  the  plaintiff  did 
not  become  indorsee  until  after  the  bill  was  due,  though  the 
first  indorsement  was  before  that  period.' 

In  an  action  on  a  bill  of  exchange,  a  plea  that  the  consider- 
ation was  cash  paid  by  the  plaintiffs  as  bankers  on  drafts  made 

*  Trinder  v.  Smedley,  1  H.  &  W.  309.    3  Ad.  &  Ell.  523.    (30  Eng.  C.  L.  143.) 
5  N.  &  M.  138. 

*'  SiglT^rB  «.  Lewis,  1  C.  M.  &  R.  370. 

«  Lewis  V.  Lyster,  1  Gale,  320.    2  C.  M.  &  R.  704.    4  Bowl.  377.    See  Goldshed* 
«.  Cottrell,  9  Mees.  &  Wels.  20. 

*  Chapman  v.  Vanderelde,  1  Harr.  &  WoU.  685. 

«  Sard  «.  Rhodes,  jl  Mees.  &  Wels.  153.    1  Gale,  376. 

'  Stein  o.  Yglesias,  anU,  497.    See  Goodall  v.  Ray,  1  H.  &  W.  333,  ante,  429, 478. 
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more  than  fifteen  miles  from  their  place  of  business,  &e.,  was 
held  bad  after  pleading  over,  it  containing  no  allegation  that 
the  drafts  were  payable  to  bearer,  payable  on  demand,  or  tliat 
the  amount  of  any  of  them  was  forty  shillings.* 

In  an  action  against  the  maker  of  a  promissory  note,  payable 
at  a  given  time,  it  is  an  inadmissible  defence,  that  there  was  a 
parol  agreement  |hat  on  a  certain  event  happening  no  action 
should  be  brought,  for  that  would  be  to  contradict  a  written 
contract  by  parol  evidence.**  But  in  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of  exchange,  it  is  competent  to  the 
acceptor  to  plead  that  the  acceptance  was  for  the  accommoda- 
tion of  the  plaintiff  and  that  he  has  received  no  consideration 
from  the  drawer,  and  that  it  was  agreed  that  when  the  bill  be- 
came due  it  shoiild  be  taken  up  by  the  plaintifil®  In  an  action 
*499  *by  the  indorser  against  the  acceptor  oi  a  bill  of  exchange,  the 
defendant  may  show,  under  a  plea  denying  the  acceptance, 
that  a  material  alteration  was  made  in  the  bill  since  he  accepted 
it,  whereby  it  was  vitiated.*  ^ 

5. — Judgment  by  dtfauU.']  If  the  defendant  suffer  judgment 
to  go  by  default,  the  plaintiff  may  apply  to  the  court  in  term 
time,  or  to  a  judge  in  vacation,  on  an  affidavit  of  the  nature  of 
the  action,  for  a  rule  to  show  cause  why  it  should  not  be  re- 
ferred to  the  master  in  the  Court  of  King's  Bench  and  Ex- 
chequer, and  to  the  prothonotaries  in  the  Common  Pleas,  to 
ascertain  what  is  due  for  principal  and  interest;  and  upon  an 
affidavit  of  service  of  a  copy  of  this  rule,  the  court  will  make 
it  absolute,  unless  good  cause  be  shown  against  it,  and  final 
judgment  will  be  signed  upon  the  sum  ascertained  by  the  officer 
to  be  due.*  The  defendant  may  appear  before  the  master  and 
give  evidence  in  reduction  of  the  sum  recoverable.'  But  he 
will  not  be  allowed  to  give  in  evidence  any  matter  in  defea- 
sance of  the  action.^  Nor  will  he  be  allowed  to  show  as  cause 
against  the  reference,  any  irregularity  in  the  proceedings  pre- 
vious to  the  judgment.^ 

6. — Trover,']  We  have  seen  that  an  action  of  assumpsit  or 
debt  will  lie  upon  a  bill  or  note;  it  may  also  be  observed,  that 
trover  or  detinue  will  lie  Jor  such  an  instrument,  at  the  suit  of 
the  party  entitled  to  it,  whenever  it  has  been  unduly  obtained, 
or  is  detained  contrary  to  the  purpose  for  which  it  was  delivered 


'  Green  v.  Allday,  1  Gale,  318.    M'Dowall  «.  Lyster,  9  Mees.  &  Wels.  59. 
^  Foreter  o.  Sibley,  1  Gale,  10,  ftom.  Foster  v.  Jolly,  1  C.  M.  &  R.  703. 

*  Thompson  v.  Clubbley,  1  Mees.  &  Wels.  919,  ante,  497. 

*  Cock  V.  Coxwell,  1  Gale,  177.    9  C.  M.  &  R.  991. 

*  Raahleigh  o.  Salmon,  1  H.  Bl.  959.    Andrews  v,  Blake,  id,  599.    Biggs  v.  Stuart, 
4  Price,  134. 

'  Branninff  v.  Patterson,  4  Taunft.  487. 

<  East  India  Company  v.  Gloyer,  1  Stra.  619.    Shepherd  «.  Charter,  4  T.  R.  975 

k  Pell  V.  Brown,  1  B.  &  P.  369.    Marshall «.  Van  Omeran,  C&ltty,  609. 
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either  to  an  agent  or  to  any  person  aware  of  the  circumstance.' 
Such  an  action  will  lie  even  at  the  suit  of  a  person  who  is  no 
party  to  the  bill.**  If  a  party  authorised  by  the  holder  of  a 
*bill  of  exchange  to  get  it  discounted  and  to  apply  the  proceeds  *500 
in  a  particular  way,  does  get  it  discounted,  but  misapplies  the 
proceeds,  he  cannot  be  sued  in  trover;  the  proper  remedy  is  to 
sue  him  for  money  had  and  received.*' 

But  to  maintain  such  an  action  the  plaintiff  must  have  a 
property  in  the  bill,  and  there  must  be  a  tortious  conversion  of 
it  by  the  defendant  Where  ./? .,  resident  abroad,  remitted  to 
B,,  his  agent  in  England,  a  bill  drawn  by  •/? .,  and  specially  in- 
dorsed by  him  to  C,  with  whon^  his  children  were  at  school, 
in  pajHOient  of  C.'s  account  for  their  board  and  education;  B. 
got  the  bill  accepted  by  the  drawee,  and  sent  a  letter  by  post 
to  C,  stating  that  he  had  received  a  commission  from  A.  to 
pay  her  some  money  on  account  of  his  children,  and  desired 
to  be  informed  when  apd  how  it  should  be  delivered;  while 
the  bill  remained  in  ^.'s  hands,  he  received  directions  from  •/?. 
to  keep  it  and  the  proceeds  in  his  hands,  and  to  have  a  fair 
investigation  into  C.'s  accounts,  and  after  such  investigation  to 
pay  her  what  might  be  due  to  her;  no  such  investigation  took 
place,  and  B,  detained  the  bill;  held,  that  C.  could  not  recover 
it  in  trover,  for  there  was  nothing  in  the  conduct  of  B.  to  show 
that  he  had  contracted  any  new  relation  with  C.  The  fact  of 
his  communicating  to  her  that  he  had  received  the  bill  for  her 
use,  could  not  have  the  effect  of  transferring  the  property.  The 
direction  oi^.  was  countermandable  until  it  was  executed  by 
the  actual  delivery  of  the  bill  to  C,  or  by  some  binding  engage- 
ment entered  into  between  B,  and  C,  which  gave  the  latter  a 
right  of  action  against  the  former;  nothing  passed  between  B. 
and  C  to  alter  the  relation  of  the  parties.^ 
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partjr  to 
A  PARTY  to  a  bill  or  note  is,  in  general,  a  competent  witness  the  instra- 
in  an  action  on  such  instrument,  unless  he  be  directly  interested  ?^*J|?^ 
in  the  event  of  the  suit.(l)  n^^ 

•  Erans  v.  Kymer,  1  B.  &  Ad.  538.    (20  Eng.  C.  L.  437.)    Goggerly  v,  Cuthbert, 
2  N.  R.  170.    Johnson  v,  Windle,  3  Bing.  N.  C.  325.     (32  Eng.  C.  L.) 

0  Treuttel  v.  Barandon,  8  Taunt.  100.    (4  Eng.  C.  L.  33.) 

*  Palmer  v,  Jarmain,  2  Mees.  &  Wela.  282. 
'  Brind  v.  Hampshire,  1  M.  &  Webs.  3G5. 

(1)  (It  is  a  well  settled  principle,  that  no  man  who  is  a  party  to  a  negotiable  note,  shall  be 
permitted  by  bis  own  testimony  to  invalidate  it    Having  given  it  the  sanction  of  his  name, 
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•If  his  interest  be  equally  affected,  whichever  way  the  ver- 
'  diet  goesi  he  is  competent  to  give  evidence  for  either  party.' 
Thus,  in  an  action  by  an  indorsee  against  the  acceptor  of  a  bill, 
the  drawer  is  competent  to  prove  the  hand-writing  of  the  de- 
fendant,^ and  his  own  indorsement,*'  or  on  behalf  of  the  defen- 
dant he  may  prove  usury;*  or  that  the  bill  has  been  paid.* 
For  if  the  plaintiff  recovers,  the  drawer  pays  through  the  ac- 
ceptor, to  whom  he  is  liable;  if  the  plaintiff  fails,  the  drawer  is 
liable  to  pay  the  bill  himself.  But  if  the  bill  was  accepted  for 
the  accommodation  of  the  drawer,  the  latter  would  not  be  a 
competent  witness  for  the  defendant.  For  though  whichsoever 
party  succeeded,  the  drawer  would  be  equally  liable  to  the 
other  for  the  amount  of  the  bill,  and  consequently  would  be  in- 
different in  that  respect,  yet,  if  there  was  a  verdict  against  the 
acceptor,  the  drawer  would  be  obliged  to  pay  him  not  only  the 
amount  of  the  bill,  but  also  the  costs  of  action,  whereas  he 
would  not  be  liable  to  the  indorsee  for  such  costs;  it  would, 
therefore,  be  to  his  interest  that  the  defendant  should  have  a 
verdict/  In  a  very  recent  case,  however,  Mr.  Baron  Parke 
received  such  evidence,  and  indorsed  the  name  of  the  witness 
on  the  posteay  pursuant  to  3  &  4  W,  IV,  c.  42,  s.  26,  saying 
that  the  witness  could  only  be  made  liable  to  the  costs  by  means 
of  the  verdict  and  judgment,  which  in  consequence  of  his  name 
being  indorsed  on  the  postea  could  not  be  used  against  him.' 

In  an  action  against  one  of  several  makers  of  a  note,  any  of 
the  joint  makers  is  a  competent  witness  for  the  plaintiff,  for  he 
stands  indifferent,  being  liable  in  the  event  of  a  verdict  being 
for  the  defendant,  to  an  action  at  the  suit  of  the  plaintiff  for 
the  whole,  with  a  claim  on  the  defendant  for  contribution,  and 
if  the  plaintiff  succeeds,  the  witness  will  be  liable  to  the  de- 
fendant for  contribution.''  In  an  action  by  the  indorsee  of 
*502  *a  note  against  an  indorser,  the  maker  is  a  competent  witness 
for  either  party,  for  whichsoever  party  succeeds,  the  maker 
will  be  liable  to  pay  the  unsuccessful  party .^  In  an  action 
against  the  drawer  of  a  bill,  the  acceptor  is  competent  to  prove 

that  he  had  no  effects  of  the  drawer's  in  his  hands,  in  order  to 

■  ■■  -  ■ 

•  9  Stark.  Er.  179.    Bayley,  532.  ^  Dickinson  o.  Prentice,  4  Esp.  32. 
«  Richardson  v.  Allan,  2  Stark.  334.     (3  Enff.  0.  L.  371.) 

'  Brard  o.  Ackerman,  5  Esp.  119.    Rich  0.  Topping,  Peake,  224. 

*  Hum^j  V.  Moxon,  Peake,  52. 

'Jones  V.  Brooke,  4  Taunt.  464.    Burgess  v.  Cuthill,  6  C.  &  P.  282.    (25  Eng. 
C.  L.  3.99.)     1  M.  &  Rob.  315.     Lyndhurst. 
«  Faith  V.  M'Intyre,  7  C.  &  P.  44.    (32  Eng.  C.  L.)  x 

k  York  «.  Blott,  5  M.  &  S.  71.  *  Venning  v.  Shutdeworth,  Baylej,  536. 

and  thereby  added  to  tho  value  of  the  loatruroent,  by  giving  it  currency,  be  Rb.i11  not  be  per* 
initted  to  testify,  that  the  note  wan  given  for  a  gambling  consideration,  or  under  any  other 
circumstances  which  would  destroy  its  validity.  U.  S,  Bank  v.  Dunn,  6  Peters,  57.  Bank  of 
the  MetropoliM  v.  Jones,  8  Peters,  13.  The  current  of  authority  in  tho  United  States  is  against 
permitting  a  party  to  a  negotiable  instrument  to  be  a  witness  to  prove  it  originally  void.  Bat 
ho  is  held  to  be  a  good  witness  to  prove  any  facts,  subsequent  to  the  due  execution  of  the  note, 
whitth  destroys  the  title  of  the  holder.  1  Selwyn's  N.  P.  [Ed.  of  1S31,]  315,  and  the  American 
cases  there  cited.    iS;pnng  v.  Xoeett,  11  Pick.  417.    BaU  v.  Bale,  8  Conn.  336.) 
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excuse  the  neglect  of  giving  him  due  notice;  for,  though  by 
supporting  the  action  against  the  drawfer,  he  may  relieve  him- 
self from  liability  to  the  holder,  yet  he,  at  the  same  time,  sub- 
jects himself  to  an  action  at  the  suit  of  the  drawer,  in  which 
his  evidence  in  the  present  action  could  not  avail  him.* 

In  an  action  by  the  indorsee  against  the  drawer  of  a  bill,  a 
prior  indorser  is  a  competent  witness  for  the  plaintiff  to  prove 
his  own  indorsement  ;**  or  that  the  defendant  promised  to  pay 
the  bill  after  it  became  due.*  He  is  also  a  competent  witness 
for  the  defendant,  to  prove  that  the  bill  was  paid;*^  or  that  an 
unstamped' bill  dated  abroad  was  in  fact  made  in  England.*  It 
has  been  held  that  the  payee  of  a  bill  drawn  for  his  accom- 
modation, who  indorsed  it  to  the  plaintiff,  was  competent,  in  an 
action  against  the  drawer,  to  prove  that  he  indorsed  it  for  a 
valuable'  consideration;  for  he  would  be  liable  to  the  unsuc- 
cessful party  for  the  amount  of  the  bill,  and  his  liability  to  the 
one  cannot  exceed  the  extent  of  his  liability  to  the  other.'  In 
an  action  against  an  indorser  of  a  bill,  a  prior  indorser,  for 
whose  accommodation  the  bill  was  indorsed  by  the  defendant, 
having  committed  an  act  of  bankruptcy  and  received  his  cer- 
tificate, he  was  held  a  competent  witness  for  the  defendant,  as 
the  amount  of  the  bill  and  the  costs  of  the  action  were  provable 
imder  the  commission.!^  In  an  action  by  an  indorser  against  a 
drawer,  where  it  appeared  that  the  bill  was  accepted  in  dis- 
charge of  part  of  a  debt  due  from  the  acceptor  to  the  *drawer;  *503 
and  aflerwards  indorsed  to  the  acceptor,  in  order  that  he 
might  get  it  discounted;  and  the  acceptor  delivered  it  to  the 
plaintiff,  upon  condition  that  if  he  procured  cash  for  it,  he 
might  retain  out  of  it  the  amount  of  a  debt  due  from  him  to  the 
acceptor  but  he  never  did  get  cash  for  it;  held,  that  the  ac- 
ceptor was  not  a  competent  witness  to  prove  these  facts;  for 
though  he  was  indifferent  as  to  the  amount  sought  to  be 
recovered,  being  liable  for  it  to  the  unsuccessful  party,  yet  if 
the  plaintiff  obtained  a  verdict,  the  acceptor  would  be  liable 
to  the  defendant  for  the  costs,  independently  of  the  amount  of 
the  bill.»» 

The  declarations  or  admissions  of  a  former  holder  of  a  bill  Declara- 
or  note,  are  not  admissible  in  evidence  unless  they  were  con-  tions  or 
temporaneous  with  the  making  of  the  instrument,  and  formed  g^'^g^^f  ^ 
part  of  the  res  gesta^  or  unless  the  party  making  such  declara-  p.-ny. 
tions  is  identified  with  the  plaintiff  in  interest.    As  where  in 
an  action  by  an  indorsee  against  the  maker  of  a  promissory 

>  Staples  V.  Okines,  1  Eep.  333. 

k  Richardson  v.  Allan,  2  Stark.  334.    (3  Enf^r.  C.  L.  371.) 

*  Stevens  v.  Lynch,  2  Camp.  332.  '  Charrington  o.  M ilner,  Peake,  6. 

*  Jordaine  v.  Lashbrooke,  7  T.  R.  601. 

'  Shuttleworth  v.  Stevens,  1  Camp.  407.  QiMere,  would  he  not  be  liable  to  the 
costs  incurred  by  the  drawer  in  this  actioni    See  Jones  o.  Brooke,  anU^  501. 

c  Basset  v.  Dodgin,  9  Bing.  653.    (23  Eng.  C.  L.  409.) 

k  Edmonds  v.  Lowe,  8  B.  &  C.  407.  (16  Eng.  C.  L.  250.)  Bot  see  Faith  v. 
M'Intyre,  anU^  501. 
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note,  the  defence  was  usury;  held,  that  letters  written  by  the 
payee  to  the  maker,  at  the  time  of  making  the  note,  were  ad- 
missible in  evidence  to  prove  that  the  note  was  illegal  in  its 
^  creation,  on  account  of  usury/    But  where  in  an  action  by  an 
indorsee  against  the  maker  of  a  note,  payable  with  interest  on 
demand  J  the  plaintiff  proved  that  he  gave  value  for  it,  and  the 
defendant  tendered  evidence  of  declarations  made  by  the  payee, 
while  the  note  was  in  his  possession,  that  he  gave  no  valne 
for  the  note;  held,  that  such  evidence  was  inadmissible,  as  the 
plaintiff  could  not  be  identified  in  interest  with  the  payee,  and 
the  note  could  not  be  considered  as  having  been  indorsed  after 
it  was  due.^    So,  in  an  action  by  the  indorsee  against  the 
maker  of  a  note,  it  was  hold  that  declarations  of  the  payee  not 
uttered  at  the  time  of  making  the  note,  were  not  admissible  to 
prove  that  the  consideration  was  money  lost  at  play,  unless  it 
was   previously  shown  that  the  indorsee  was  identified  in 
interest  with  the  payee,  or  that  the  note  had  been  indorsed 
•504    after  it  became  due,  *for  the  payee  might  be  called.®    But  if 
it  be  shown  that  the  plaintiff  was  suing  for  the  benefit  of  a  third 
person,  what  that  person  said  is  evidence.*^ 

A  declaration  ot  a  former  holder,  under  whose  indorsement 
the  plaintiff  claims,  <<  that  after  the  bill  was  due,  the  amount 
was  settled  between  him  and  the  acceptor,"  is  not  evidence 
for  the  acceptor,  for  the  former  holder  may  be  called.^ 
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INTEREST. 

Interest  is  The  general  rule  at  common  law  is,  that  interest  is  not  due 
lecoyer-  on  money  or  a  debt,  even  if  secured  by  a  written  instrument, 
tibe  t^e^  in  the  absence  o(  an  express  stipulation  to  that  effect,  or  unless  it 
thai  the  ^  implied  from  the  usage  of  trade,  as  in  the  case  of  mercantUe 
hill  ornote  instruments/  In  the  case  of  a  bill  or  note,  interest  is  in  gene* 
becomes  ral  recoverable  from  the  time  it  becomes  payable,  if  it  contains 
payable.    ^^  provision  for  the  payment  of  interest    If  a  bill  or  note  be 

*■  Kent  V.  Lowen,  I  Camp.  177. 

^  Barou^h  o.  White,  4  B.  &  C.  335.    (10  Enff.  C.  L.  345.)    6  D.  &  R.  379. 

«  Beauchamp  v.  Parry,  1  B.  &  Ad.  89.     (dO  £ng.  C.  L.  351.) 

<  Welstead  v.  Levy,  3  M.  &  M.  138. 

«  Dackham  v.  Waflis,  5  Esp.  251.  Pocock  v.  Billing,  3  Bing.  269.  (9  Eng.  C. 
L.  409.)     Collenridge  v.  Farquharson,  1  Stark.  359.     (3  Engr.  C.  L.  381.) 

'  Page  V.  Newman,  9  B.  &  C.  378.  (17  Eng.  C.  L.  399.)  Foster  v.  Weston,  6 
Bing.  709.  (19  Eng.  C.  L.  811.)  But  by  3  &  4  W.  IV,  c.  34,  interest  is  recover- 
able  on  all  debts  payable  by  virtue  of  a  written  instrument  at  a  certaiq  time;  or  if  paT- 
able  otherwise,  then  from  the  time  that  a  demand  of  payment  shall  have  been  made 
in  writing,  provided  snch  demand  shall  give  notice  to  the  debtor  that  interest  shall  be 
claimed  from  that  period  until  the  debt  be  paid. 
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payable  on  presentment  or  on  demand,  interest  is  recoverable 
from  the  time  of  presentment  or  demand  only,*  and  the  issuing 
of  a  writ  of  summons  is  a  sufficient  demand.^  But  where  a  note 
is  made  payable  on  demand  or  four  months  after  date,  with 
lawful  interest y  it  carries  interest  from  the  date,^  The  drawer 
or  indorser  of  a  bill,  or  indorser  of  a  *note^  is  only  liable  to  *505 
pay  interest  from  the  time  he  receives  notice  of  the  dishonor.*^ 

Interest  is  to  be  computed  from  the  time  that  it  becomes 
payable  until  the  time  when  the  demand  is  completely  liqui- 
dated by  final  judgment  being  signed,  by  which  means  the 
temptation  to  a  defendant  to  make  use  of  sdl  the  unjust  dilato- 
riness  of  chicane  is  taken  away;  for  if  interest  were  to  stop  at 
the  commencement  of  the  suit,  (as  was  formerly  the  practice,) 
where  the  sum  was  large,  the  defendant  might  gain  by  pro- 
tracting the  cause  in  the  most  expensive  and  vexatious  man- 
ner.^ But  interest  beyond  the  period  of  final  judgment,  has 
been  refused,  even  in  a  case  of  great  hardship/ 

In  trover  for  bills  of  exchange  or  promissory  notes,  interest 
is  only  to  be  calculated  down  to  the  time  of  conversion.^  In- 
terest ceases  to  run  after  a  tender  has  been  made.'^ 

The  rate  of  interest  allowed  in  this  country  is  5/.  per  cent..  What  rate 
but  when  a  higher  rate  of  interest  is  allowed  in  a  foreign  P^^'f®'^ 
country  it  may  be  recovered  here.    In  Ireland  it  is  six  per  ^     ^^ 
cent.,  and  in  India  it  is  not  always  limited  to  twelve  per  cent' 
The  jury  may  allow  what  interest  they  deem  reasonable  not 
exceeding  five  per  cent.,  in  the  nature  of  damages,  where 
interest  is  not  reserved  on  the  face  of  the  instrument,  or  they 
may  refuse  to  allow  any  interest  if  it  appears  to  be  the  plain- 
tiffs own  fault  that  he  has  not  recovered  the  principal  beforeJ 
If  the  principal  has  been  paid,  the  plaintiff  may  still  proceed 
for  interest,  and  the  jury  are  bound  to  give  it,  unless  the  charge 
has  been  incurred  by  the  negligence  of  the  plaintiff.'^    Where 

*  Blanej  v-  Bradley,  Bl.  V61.  Gotten  v.  Horsemanden,  Bayley,  349.  Pierce  v. 
Fothergilf,  1  Hod.  251.  2  Bing.  N.  C.  167.  (29  £d£^  C.  L.  296.)  Weston  v.  Tom- 
lioson,  Chitty,  664. 

*  Keonerly  v.  Nash,  1  Stark.  452.  (2  Engr.  C.  L.  466.)  Hopper  «.  Richmond, 
1  Stark.  507.  (2  Eng.  C.  L.  488.)  Doman  v.  Dibdin,  1  R.  &  M.  38.  (21  Eng.  C. 
L.  465.)     Bayley,  349. 

d  Walker  v.  Barnes,  5  Taant.  240.    (1  Eng.  C.  L.  91.) 

*  Per  Lord  Mansfield,  in  Robinson  v.  Bland,  2  Burr.  1085. 
'  Jarold  0.  Rowe,  8  Taant.  582. 

'  Mercer  v.  Jones,  3  Camp.  477.  This  decision  was  founded  on  a  role  that  the 
plaintiff  was  only  entitled  to  damages  equal  to  the  yalue  of  the  article  converted  at 
the  time  of  the  conversion;  but  now,  by  3  &  4  W.  IV,  c.  42,  the  jury  may  give 
damages  over  and  above  the  value  of  the  goods  at  the  time  of  the  conversion. 

k  Dent  9.  Dun,  3  Camp.  296. 

>  Upton  V.  Lord  Ferrers,  5  Ves.  803.  Anon,  in  the  House  of  Lords^  3  Bing.  193. 
(11  Eng.  C.  L.  93.)  Chitty,  666.  Harvey  v.  Archbold,  3  B.  &  C.  626.  (10  Eng. 
C.  L.  203.) 

i  Cameron  «.  Smith,  2  B.  &  A.  308.  Dn  Bellois  v.  Waterpark,  (Lord,)  1  D.  &  R. 
16.     (16  Eng.  C.  L.  12.) 

k  Laing  v.  Stone,  M.  &  M.  229,  n.    (22  Eng.  C.  L.  299.) 
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money  is  paid  into  court  on  a  security  bearing  interest,  interest 
'506  ''must  be  paid  to  the  time  of  payment  into  court,  or  the  plain- 
tiff may  proceed  in  the  Action  for  the  difference.*  A  banker, 
in  charging  interest  to  a  customer  who  has  overdrawn  his  ac- 
count, should  compute  it,  not  from  the  date,  but  from  the  pay- 
ment of  the  customer's  checks.^ 


^  Kidd  v«  Walker,  3  B.  &  Ad.  705.  *  (92  Eng.  C.  L.  174.) 
^  Goodbodj  V.  Foster,  Byles,  233. 
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SECTION  I. 

WHO  ARE  COMMON  CARRIEBS. 

A  COMMON  carrier  is  a  person  who  undertakes  to  carry  the 
goods  of  all  persons  indifferently  for  hire.*  Such  as  the 
mail-coach  contractors,  the  proprietors  of  stage-coaches  and 
wagons;^  the  owners  and  masters  of  ships  and  steam-boats, 
engaged  in  the  transportation  of  goods  generally  for  hire; 
lightermen,  hoymen,  ferrymen,  barge^)wners  and  wharf- 
ingers.*(l) 


SECTION  IL 

THB  DUTIES  AND  REdPONSIBILITT  OF  A  CARRIER  AT  COMMON 

LAW. 

PAOS      I  PAOC 

1.  By  land  |    3.  By  water.         .        .        .611 

1. — By  land.]  It  is  the  duty  of  a  common  carrier  to  receive  ^'i^i©*  of 
and  carry  all  goods  that  are  offered  to  him  for  conveyance;  {^™"  ^ 

^  1  Salk.  349. 

t»  Bac.  Abrid.  Tit  <«  Carriers,*'  A.  Lovett  v.  Hobbs,  3  Show.  137.  Clarke  v.  Gray, 
4  Esp.  177.    Brooke  r.  Pickwick,  4  Bing.  318.    (13  Eng.  C.  L.  404.) 

*  Bac.  Abrid.  *•*•  Carriers,"  A.  Morse  v.  Slew,  1  Mod.  85.  3  Lev.  69.  Rich  v* 
Kaeeland,  Cro.  Jac.  330.  Maying  «.  Todd,  1  Stark.  73.  (3  Eng.  C.  L.  301.)  8. 
N.  P.  396. 

(1)  (It  is  not  e?erf  penon  who  ondertakcs  to  carry  goods  for  hire  that  is  a  common  car* 
rier.    A  private  penon  may  contract  with  another  for  the  carriage  of  his  goods,  and  incor  no 
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and  if  he  refuses  to  carry  goods  without  a  sufficient  excuse, 
*508    upon  being  tendered  *a  reasonable  compensation,  he  is  liable  to 
an  action/    It  has  been  laid  down,  that  where  a  carrier  has 
convenience  to  carry  goods,  he  cannot  refuse  to  take  the  goods 
of  any  particular  person,  and  possibly  an  action  might  lie 
against  him  if  he  refused  to  take  such  goods  without  a  suffi- 
cient reason  for  the  refusal    It  would,  however,  be  a  reason- 
able excuse  for  not  carrying  goods  of  great  value,  either  if  it 
appear  that  the  carrier  did  not  hold  himself  out  as  a  person 
ready  to  convey  all  sorts  of  goods,  or  that  he  had  no  conveni- 
ent means  of  conveying  with  security  such  articles;^  and  it 
seems  that  it  would  be  a  reasonable  ground  for  refusing  to  take 
goods,  that  they  are  of  such  a  nature  as  would  expose  them  at 
the  time  to  extraordinary  danger,  or  to  popular  rage,  such  as 
exporting  cprn  in  tinges  of  scarcity;®  a  carrier  may  refuse  to 
take  goods  into  his  ware-house  before  he  is  ready  to  take  his 
journey.* 
Responsi-      A  carrier  is,  by  the  common  law  of  the  realm,  in  the  nature 
bility  of  a  of  an  insurer  and  he  is  not  discharged  in  case  of  any  loss  or 
common    injury  to  the  goods,  unless  it  was  occasioned  by  the  act  of  God 
'*'"®''      or  of  the  king's  enemies.*    To  give  due  security  to  property, 
the  law  has  added  to  that  responsibility  of  a  carrier  which 
immediately  arises  out  of  his  contract  to  carry  for  a  reward, 
namely,  that  of  taking  all  reasonable  care,  the  responsibility  of 
Relieved    an  insurer.    From  his  liability  of  an  insurer,  a  carrier  is  only 
bv  the  act  to  be  relieved  by  two  things,  both  so  well  known  to  all  the 
ofGMand  country  when  they  happen,  that  no  person  would  be  so  rash 
M^mie^  *  *^  ^^  attempt  to  prove  that  they  had  happened  when  they  had 
not,  namely,  "  the  act  of  God  and  the  king's  enemies.'**([l ) 
The  expression,  *<  act  of  God,"  denotes  natural  accidents, 

*  Bac.  Abrid.  "  Carriers,*'  6.  Jackson  e.  Rogfers,  3  Show.  327.  Boulston  v.  San- 
diford,  Skin.  279.  1  Saund.  312.  Riley  r.  Home,  6  Bing.  217.  (15  Eng.  C.  L. 
422.)    Per  Lord  Ellenboroagh,  C.  J.,  6  East,  522. 

^  Per  Holroyd,  J.,  in  Batson  v,  Donovan,  4  B.  &  A.  32.    (6  Eng.  C.  L.  337.) 

*  Edwards  «.  Sherratt,  1  East,  604. 

'  Lord  Ra^^mond,  652.  **  The  undertaking  of  carriers,  is  to  deliver  the  parcel  to 
whomsoever  it  oe  directed,  and  the  fact  of  there  being  a  series  of  agents  by  whom  a 
duty  is  to  be  performed  in  conveying  such  parcel  to  the  carrier,  does  not  alter  hit 
responsibility  in  consequence  of  a  breach  of  his  contract,  if  the  parcel  be  lost  after 
delivery  to  him."  Per  Lord  Denman,  C.  J.,  in  Syms  e.  Chaplin,  1  Nev.  &  Per.  134, 
pod^  527.  / 

■  Jones  on  Bailments,  104.    B.  N.  P.  70. 

'  Per  Best,  C.  J.,  in  Riley  «.  Home,  5  Ring.  220.  (15  Eng.  C.  L.  424.) .  2  M.  «e 
P.  333. 

responsibility  beyond  that  of  any  ordinary  bailer  for  hire,  that  is  to  say,  the  responsibility  of 
ordinary  diligence.  It  is  the  holding  themselves  out,  as  ready  to  engage  in  the  transportation 
of  goods  for  hire  as  a  basiness,  and  not  as  a  mere  occupation  pro  kac  vice  that  constitutes  com- 
mon  carriers.  Bechnan  ▼.  Shoutt^  5  Rawlc,  179.  SatterUt  v.  Chroat^  1  Wend.  272.  As  to 
who  aro  common  carriers,  see  also  Spenter  v.  Dagget,  2  Verm.  92.  Barringtom  v.  MtSkmrntt 
2  WatU,  443.  AlUn  v.  SewaU,  2  Wend.  327.  S.  C.  6  Wend.  335.  Ha$ting9  v.  FcJiper,  11 
Pick.  41.)  V  "^ 

(1)  {Ha9ting$  v.  Pepper,  11  Pick.  41.  Sptnur  v.  Dtgget,  2  Vermont,  92.  HmrriMgtm  t. 
Jr£ftajie,2  Wat(fl,443.) 
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*such  as  lightning,  earthquakes  and  tempests,  and,  it  is  said,  all 
accidents  and  misfortunes  arising  from  inevitable  necessity. 
By  *^  the  king's  enemies,"  is  to  be  understood  enemies  at  open 
war,  and  not  merely  robbers,  thieves,  or  other  private  depre- 
dators; but  pirates  on  the  high  seas,  being  the  common 
enemies  of  mfmKind,  are  deemed  the  king's  enemies,  and 
therefore  a  carrier  is  not  liable  for  losses  occasioned  by 
them.* 

Where  a  hoy  containing  goods  was  sunk  by  a  sudden  gust 
of  wind  as  it  was  passing  through  a  bridge,  and  the  goods 
were  spoiled;  held,  that  the  owner,  who  was  a  common  car- 
rier, was  not  liable  for  the  loss,  as  it  was  occasioned  by  the  act 
of  God.  For  though  he  ought  not  to  have  ventured  to  shoot 
the  bridge,  if  the  general  bent  of  the  weather  had  beem  tem- 
pestuous, yet  this  being  only  a  sudden  gust  of  wind  had  en- 
tirely varied  the  case.^ 

But  a  carrier  is  liable  though  robbed,^  or  for  a  loss  occa-  Liable 
sioned  by  an  accidental  fire,  while  the  goods  are  in  his  posses-  ^^^  i" 
sion.    As  where  a  fire  broke  out  accidentally,  in  a  booth  at  the  ^Sj*^ 
distance  of  100  yards  from  the  place  where  a  carrier  had  JI^idOTtaT 
deposited  the  goods  to  be  ready  for  carriage;  he  was  held  fire, 
liable,  though  the  jury  acquitted   him  of  negligence.^     So, 
where  goods  had  been  carried  from  •d.  to  B.,  where  the  owner 
lived,  and  were  accidentally  burned  in  a  warehouse  there, 
before  they  had  been  carted  to  the  plaintiff *s  house;  the  car- 
riers were  held  to  be  liable,  though  the  warehouses  did  not  foe- 
long  to  them,  and  although  they  allowed  the  profits  of  the 
cartage  which  they  received  to  another  person;'(l) 

•Where  a  common  carrier  received  on  board  his  barge  a    *510 
quantity  of  lime  to  be  conveyed  from  Bewley  Cliff  to  London; 
the  master  deviated  from  the  usual  and  customary  voyage 

*  Jones  on  Bail.  104,  5  id,  App.  ii.  *'  I  consider  the  act  of  God  to  mean  aometliing 
in  opposition  to  the  act  of  man,  or  such  an  act  as  could  not  happen  hy  the  intervention 
of  man,  such  as  storms,  lifi^htning  and  tempests."  Per  Lord  Mansfield,  C.  J.,  in  For- 
ward V.  Pittard,  1  T.  R.  33. 

b  Amies  r.  Stephens,  Stra.  138. 

*  Jones  on  Bail.  103.  1  Inst.  89,  a.  If  an  armed  force  come  to  rob  the  carrier  of 
the  goods,  he  is  liable;  and  the  reason  is,  for  fear  it  mav  give  room  for  collusion  that 
the  master  may  contrive  to  be  robbed  on  purpose,  and  share  the  spoil.  Per  Lord 
Mansfield,  1  T.  R.  34.     3  Ksp.  131. 

*  Forward  «.  Pittard,  1  T.  R.  37. 

*  Hyde  v.  The  Trent  Naviffation  Company,  5  T.  R.  389.  But  if  the  goods  be  not 
in  the  custody  of  the  carrier,  he  is  not  liable.  As  where  goods  were  carried  from  Jt. 
to  B>  and  there  deposited  in  a  warehouse,  for  the  convenience  of  the  owner^  until  they 
could  be  forwarded  by  another  oonveyance;,  and  were  consumed  by  fire;  it  was  held 
that  the  carrier  was  not  liable,  the  owner  not  having  paid  him  any  thing  for  warehouse 
room.    Garside  v.  The  Trent  Navigation  Company,  4  T.  R.  581. 

(1)  (In  Scotland,  France,  Spain,  Holland.  Italy  and  Louisiana  tiie  somewhat  milder  featarea 
of  the  civil  law  form  the  bafiin  of  the  liability  of  carriers  by  land  and  water.  ]1  Martin's  Repw 
314.  10  Johns.  9.  Code  Napoleon,  Art  1782,  1784,  1953  and  1953.  Even  by  their  laws 
culpa  levUeima^or  the  slightest  fault  on  the  part  of  the  carrier  or  his  servant,  makes  him  liable 
for  the  loss  or  injury,  but  not  those  accidents  which  the  greatest  care  could  not  have  prevented. 
See  SewaU  v.  AUen,  6  Wend.  349.) 
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without  any  justifiable  cause,  and  whilst  the  barge  was  out 
of  her  course,  she  encountered  the  storm,  and  the  sea  commu- 
nicating with  the  hme,  caused  it  to  ignite,  whereby  the  barge 
and  cargo  were  lost;  in  an  action  on  the  case  for  the  loss  of  the 
lime,  the  declaration  alleged,  that  it  was  the  duty  of  the 
defendant  to  have  carried  the  lime  by  and  according  to  the 
customary  way,  without  any  voluntary  and  unnecessary  devia- 
tion from  the  same;  and  averred  the  loss  to  be  by  reason  of 
the  deviation  from  the  usual  course.  Held,  that  the  damage 
sustained  by  the  plaintiff  was  sufficiently  proximate  to  the 
wrongful  act  of  the  defendant  to  form  the  subject  of  an  action 
and  that  the  declaration  was  sufficient  to  support  a  judgment 
for  the  plaintiff.* 

A  person  who  undertakes  to  carry  goods  safely  will  be  re- 
sponsible for  the  loss,  though  the  owner  sends  his  servant  along 
with  him  to  guard  the  goods,  and  although  he  is  not  a  com- 
mon carrier,  for  by  his  ispecial  undertaking  to  carry  the  goods 
safely,  he  puts  himself  in  the  situation  of  a  common  carrier.^ 
Owners  of  It  has  been  determined  that  if  a  man  travel  in  a  stage-coach 
•tage-        and  take  his  portmanteau  with  him,  though  he  has  his  eye  on 
coaches     ^^e  portmanteau,  yet  the  carrier  is  not  absolved  from  his  re- 
sponsible  spowsibility,  but  will  be  liable  if  the  portmanteau  be  lost.*(l) 
for  the       And  it  is  no  defence  that  the  damage  or  loss  has  been  occa- 
goods  of    sioned  by  the  *  wrongful  act  or  negligence  of  a  third  person;** 
P«**®«^-      or  that  goods  were  wrongfully  seized  by  the  officers  of  govern- 
^"'         ment,so  that  they  could  not  be  delivered  to  the  consignee;  for 
the  carrier. has  his  remedy  against  the  officers.®    This  is  a  rule 
of  policy  and  convenience  in  order  to  make  carriers  more  care- 
ful; for  if  a  carrier  were  to  be  excused  where  the  damage  was 
occasioned  by  the  misconduct  or  negligence  of  strangers,  when 
he  found  that  to  be  the  case  he  would  give  himself  no  more 
trouble  about  the  goods.^ 

If  a  box  of  clothes  packed  by  the  owner  be  sent  by  a  carrier, 
and  lost,  the  judge  will  recommend  the  jury  to  give  what  they 
consider  the  fair  value  of  ^it,  in  damages,  though  there  be  no 
evidence  of  the  particular  articles  which  the  box  contained.^ 
Where  a  greyhound  was  delivered  to  a  carrier,  who  lost  it, 
held,  that  it  was  no  defence  to  an  action  against  him,  that  the 


*  Davis  V.  Garrett,  4  M.  &  P.  540.    6  Bins.  716.    (19  Eng.  C.  L.  213.) 

^  Robinson  v,  Dunmore,  2  B.  &  P.  416.  But  in  the  case  of  the  East  India  Com- 
pany V.  Pullen,  Stra.  690,  it  was  held  that  a  lighterman  emploved  by  the  plaintiff  to 
convey  goods  from  the  river  to  their  warehouse,  was  not  liable  for  goods  lost,  becanse 
an  officer  belonging  to  the  plaintiff  took  charge  of  the  goods  in  the  lighter,  and  the 
defendant  never  was  entrusted  wirh  the  goods  at  all. 

«  Per  Chambre,  J.,  id,  419.  Butler  v.  Bassing,  2  C.  &  P.  613.  (12  Eng.  C.  L. 
287.)    Brooke  v.  Pickwick,  4  Bing.  218.     (13  En^.  C.  L.  404.) 

'  Per  Ashhurst,  J.,  3  Esp.  136.  *  Gosling  v.  Higgins,  1  Camp.  451. 

'  2  Stark.  Ev.  202. 

ff  Butler  V.  Basing',  2  C.  &  P.  613.    (12  Eng.  C.  L.  287.) 

'  (1)  {Orange  County  Bank  ▼.  Brown,  9  Wend.  85.) 
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dog  was  not  properly  secured  when  delivered  to  him,  there 
being  no  collar  about  his  neck,  but  a  cord;  for  after  a  complete 
delivery  he  was  bound  to  use  proper  means  of  securing  him.* 
If  the  owner  of  the  goods  gives  directions  to  the  carrier  and 
the  letter  assents  to  deal  with  the  goods  according  to  such  di- 
rections, the  law  implies  a  promise  by  him  to  deliver  the  goods 
as  directed.** 

2. — Duties  of  carriers  by  water."]  In  every  contract  for  the  Carriers 
carriage  of  goods  by  water,  it  is  a  term  of  the  contract  on  the  by  water, 
part  of  the  carrier,  implied  by  law,  to  provide  a  vessel  tight, 
staunch  and  strong,  and  suitably  equipped  for  the  voyage,  with 
proper  officers,  and  a  proper  crew,  to  guard  against  all  injuries 
incident  to  the  property,  to  use  due  diligence  in  preserving  the 
goods  from  the  effects  of  storms,  bad  air,  leakage,  and  embez- 
zlements.*^(l)  Where  a  carrier  by  water  gave  notice  that  he 
would  not  be  answerable  for  any  damage,  unless  occasioned 
by  want  of  ordinary  care  in  the  *master  or  crew  of  the  vessel;  •512 
held,  that  a  loss  happening  by  leakage,  was  not  within  the 
scope,  of  such  notice,  as  it  proceeded  from  the  personal  default 
of  the  carrier  himself  in  not  providing  a  sufficient  vessel,  as  he 
impliedly  engaged  that  his  vessel  was  tight  and  fit  for  the  pur- 
pose.* So,  where  the  owner  of  a  vessel  gave  notice  that  he 
would  not  be  answerable  for  any  loss,  except  it  was  occasioned 
by  want  of  care  in  the  master,  unless  extra  freight  was  paid, 
and  he  took  on  board  goods  to  be  carried  from  ^.  to  j?.,  (an 
intermediate  place  between  Jl,  and  C.,}  and  the  vessel  passed 
by  D,  without  delivering  the  goods  there,  and  sank  before  her 
arrival  at  C;  held,  that  the  carrier  was  liable,  for  he  ought  to 
have  delivered  the  goods  at  J?.* 

It  has  been  held  to  be  no  defence  to  an  action  for  the  loss  of 
goods  by  leakage,  that  the  ship  was  tight  when  the  goods  were 
put  on  board,  but  that  a  rat  by  gnawing  out  the  oakum  had 
made  a  small  hole  through  wl^ch  the  water  gushed;  for,  as 
Chief  Justice  Lee,  said,  '<  the  carrier  is  answerable  for  goods 
and  in  all  events  except  they  happen  to  be  damaged  by  the 
act  of  God  or  the  king's  enemies."^    So,  where  a  vessel  drove 


*  Stuart  v.  Crawley,  2  Stark.  393.    (3  En^.  C.  L.  365.) 

*  Streeter  v.  Horlock,  1  Bing.  34.     (8  Eng.  C.  L.  333.)    7  Moore,  383. 

*  Abbott  on  Shipping,  B.  3,  ch.  3,  8.  1  to  12. 
'  Lyon  9.  Mells,  5  East,  438. 

*  Ellis  9.  Tamer,  8  T.  R.  531.    See  also  Davis  v.  Garrett,  ante^  510. 

'  Dale  «.  Hall,  1  Wils.  231.    Sir  Wm.  Jones  in  his  treatise  on  bailments,  in  allu- 
sion to  this  case,  says,  ^*the  true  reason  of  this  decision  is  not  mentioDed  by  the  re- 

(I)  (It  is  decided  in  Hart  ▼.  AUen^  2  Wattfl,  114,  that  it  must  appear  that  the  defect  or  want 
of  C(tc  occasioned  the  Ioaa,  to  enable  a  plaintiff  to  recover  against  the  currier.  **  A  carrier," 
says  C.  J.  Gibson,  **  is  answerable  for  the  consequences  of  negligence,  not  the  abstract  exist- 
ence of  it  Where  the  goods  have  arrived  safe,  no  action  lies  against  him  for  an  intervening 
but  inconsequential  act  of  carelessness;  nor  can  it  be  set  up  as  a  defence  against  payment  of 
the  freisrht,  and  fer  this  plain  reason,  that  Iho  risk  from  it  was  all  his  own.") 

Vol.  I.— 27 
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against  an  anchor  in  a  river  and  sank,  the  carriers  were  held 
liable  for  the  loss  of  the  goods  on  board,  though  the  accident 
was  occasioned  by  the  negligence  of  other  persons,  who  had 
not  put  a  buoy  out  to  mark  the  place  where  the  anchor  lay/ 


SECTION  UL 
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THE  COMMENCEMENT  AND  TERMINATION  OF  THEIR  RISK. 

The  carrier's  responsibility  does  not  commence  until  there 
has  been  an  actual  or  constructive  delivery  of  the  goods  to  him; 
^a  delivery  to  an  authorised  agent  is  a  delivery  to  the  princi- 
pal; a  delivery  to  the  driver  of  a  stage-coacli  is  a  delivery  to 
the  proprietors;^  unless  it  appears  that  such  delivery  was  for 
the  benefit  of  the  driver.*  A  delivery  at  any  office,  waf ebouse, 
or  receiving-house,  which  has  been  used  or  appropriated  by 
any  mail  contractor,  or  stage-coach  proprietor,  or  other  com- 
mon carrier  by  land,  shall  be  deemed  a  delivery  to  such  carri- 
er, &c.^  But  a  delivery  of  goods  on  board  a  ship  should  be  to 
some  officer  accredited  for  that  purpose,  as  to  the  mate.^ 
Where  goods  were  delivered  at  a  wharf  to  an  unknown  pei^on 
there,  and  no  knowledge  of  the  fact  was  brought  home  to  the 
wharfinger  or  his  agents;  it  was  held,  tiot  sufficient  to  charge 
the  wharfinger.' 
The  responsibility  of  the  carrier,  which  we  have  seen  com- 
tionof  the  mences  with  an  actual  or  constructive  receipt  of  the  goods, 
"•*•  continues  while  the  goods  remain  under  his  control,  or  while 
either  by  custom  or  his  contract  as  a  carrier  any  further  duty 
remains  to  be  performed  by  him  in  respect  of  them.  His  re- 
sponsibility  ceases  when  the  goods  have  reached  their  place  of 
destination,  or  when  the  owner  by  any  act  or  direction  has 
waived  a  delivery  at  such  place.<^(l) 


Tennina- 


porten  it  was  in  fact  <U  leutt  ordinary  negMgenee  to  let  a  rat  do  euch  mischief  in  the 
Yesael."    P.  105. 

•  The  Trent  Navig;ation  Company  v.  Wood,  3  Esp.  127. 

k  Williams  v.  Cranston,  3  Stark.  83.  '(3  Eng.  C.  L.  256.)  Syms  o.  Chaplin,  1  N. 
Ik  p.  129,  poaU  527. 

«  Butler  V.  Basinfr,  2  C.  &  P.  613.    (12  Eng.  C.  L.  287.) 

<  11  G.  ly  &  I  W.  IV,  c.  68,  s.  5  Syms  e.  Chaplin,  1  N.  &  P.  129,  post,  527. 
If  a  carrier  directs  ffoods  to  be  sent  to  a  particular  booking  office,  he  is  answerable  for 
the  negligence  of  toe  office  keeper.  Colepepper  v.  Good,  5  C«  &  P.  380.  (24  Kng. 
C.  L.  370.) 

•  Cobban  o.  Downe,  5  Esp.  43.  '  Buckman  «.  Leyi,  3  Camp.  414. 

I  Jones  on  Bailments,  97,  n.  4th  Ed.  LL  App.  xviii.  Abbott  on  Ship.  b.  3,  c.  3, 
«.  12. 

(1)  (In  respect  to  the  time  of  delivery,  tlie  carrier  is  renponHible  only  for  due  diligrncr,  nrd 
may  cxciihc  delay  by  acc'id<-nt  or  mi«ntrtunc,  :.Ith»U}rh  not  inevitable.  Parnna  v.  Hartip^  14 
Wend.  215.  If  in  unloddin^  he  miikc»  i»e  of  the  machinery  of  another,  which  breaks,  lie  in 
^-"ifKinsible.    De  tfHI  ▼.  Laraymy^  14  Wend.  225.) 
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It  has  never  been  fonnally  decided  whether  a  carrier  is  Deliyeri: 
bound  in  all  cases,  to  deliver  goods  at  the  residence  of  the  con-  of  the 
^ig-nee.  The  question  was  discussed  in  the  case  of  Hyde  v,  the  K**^** 
Trent  Navigation   Company,*  where  Aslihurst,  Buller,  and 
Grose,  Js.,  (contrajry  to  the  opinion  of  Lord  Kenyon,)  consid- 
ered that  he  was;  but  the  special  circumstances  of  the  case 
rendered  it  unnecessary  for  them  to  decide  the  general  ques- 
tion.    But  they  all  agreed  that  the  owners  of  a  ship  exporting  ^ 
goods  from  a  foreign  country  is  discharged  from  all  liability  by 
^'landing  the  goods  at  the  usual  wharf.**    The  tendency  how-    *514 
ever  of  recent  decisions  is  (in  the  absence  of  any  custom  or 
contract  to  the  contrary)  in  favor  of  the  doctrine  laid  down  by 
the  three  judges  above  alluded  to.    '^  It  is  the  duty  of  the  car- 
rier,'* said  Mr.  Justice  Bayley,  "to  take  the  goods  to  the  bouse 
of  the  person  for  whom  they  were  intended,  if  he  found  the 
person  to  whom  they  were  directed,  or  to  keep  them  in  order 
to  make  due  inquiry  to  find  him  ont/"=;  "  But  it  is  the  duty  of 
all  carriers  to  give  notice  of  the  arrival  of  the  goods  to  the  con- 
signee, whether  bound  to  deliver  them  or  not,"** 

Where  a  parcel  was  directed  to  J.  Worthy,  Exeter,  and  the 
carrier  delivered  it  to  one  who  told  him  he  had  been  sent  for 
it  by  a  person  whom  he  did  not  know,  but  who  was  in  the 
stVeet;  it  was  held,  that  the  carrier  was  guilty  of  negligence 
and  liable  to  the  owner.®  So,  where  a  parcel  of  goods  was  di- 
rected **  To  Mr.  James  Parker,  of  High  Street,  Oxford,"  who, 
on  being  applied  to,  said  that  he  expected  no  such  parcel,  and 
it  was  afterwards  delivered  to  a  person  who  called  at  the  car- 
rier's office  claiming  it  as  his,  and  paid  the  carriage;  held,  that 
the  carrier  was  liable  to  the  real  owner/  So,  where  a  carrier 
inquired  respecting  the  consignee,  at  the  place  to  which  the 
goods  Were  directed,  and  could  get  no  information  respecting 
him,  but  he  received  two  letters  ordering  the  goods  to  be  sent 
elsewhere;  which  he  did  accordingly.  The  transaction  tnmed 
out  to  be  a  fraud  on  the  consignor  by  some  persons  unknown; 
held,  that  the  carrier  was  liable  in  trover  to  the  consignor  for 
his  negligence,  and  that  it  was  a  proper  t{uestion  for  the  jury 
to  say,  whether  the  defendant  had  delivered  the  pa^l  accord- 
ing to  the  due  course  of  business.c^  If  a  carrier  by  mistake  de- 
livers to  fi.  goods  consigned  to  C,  and  B.  appropriate  the 
goods,  and  the  carrier  pays  the  value  to  C,  he  may  recover  it 

•  6  T.  R.  396. 

*  to  For  such  goods  are  brought  under  a  bill  of  lading,  which  is  merely  an  undertaking 
to  carry  them  from  port  to  port.  A  ship  trading  ^om  one  port  to  another,  has  no 
means  of  carrying  goods  on  land.  Per  Buller,  J.,  id.  Stoer  «•  Crowley,  M'Clel.  & 
Y.  139. 

•  Garnett «.  Willan,  5  B.  &  A.  53.    (7  Eng.  C.  L.  19.)    Bodenham  v.  Bennett,  4 
Price,  31. 

0  Per  Gould,  J.,  in  Golden  v.  Manning,  3  Bl.  916. 

'  Birkett  o.  Willan,  3  D.  &  A.  356. 

'  Duff  V.  Budd,  3  B.  &  B.  177.     (7  Eng.  C.  L.  399.) 

ff  Stcphcnsou^v.  Hart,  4  Bing.  476.    (15  Eng.  C.  L.  47.) 
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*again  from  B.  as  money  paid  to  B^s  use,  but  not  as  the  price 
of  goods  sold  and  delivered  to  B.^ 

If  it  be  the  general  course  of  trade  to  deliver  goods  at  the 
houses  to  which  they  are  directed,  it  is  the  duty  of  the  carrier 
to  do  so,  and  he  is  liable  for  any  loss  that  may  occur  until  such 
delivery  is  made.^  But  if  the  owner  of  die  goods  has  done 
any  act  to  waive  or  suspend  the  delivery  of  them,  the  carrier 
is  thereby  discharged.  As  if  the  owner  agrees  that  after  the 
arrival  of  the  goods  the  carrier  shall  let  them  remain  in  his 
warehouse  until  the  owner  can  conveniently  send  for  them, 
and  while  there  deposited  they  are  destroyed  by  fire,  the  carrier 
is  not  responsible  in  that  character.^ 


SECTION  IV. 

LIABILITY  OF  CARRIERS  BY  WATER. — STATIJTBS  RELATHTG  TO. 

The  common  law  liability  of  carriers  may  be  limited  by 
special  contract.(l)    Thus  the  owners  of  ships  limit  their  lia- 
bility by  an  exception  of  certain  risks  specified  in  the  bill  of 
lading;  and  carriers  by  water  in  general  issue  notices  specify- 
/  ing  the  conditions  on  which  they  will  be  responsible  for  the 

loss  or  damage  of  goods,  and  so  did  carriers  by  land,  until  the 
passing  of  a  recent  act  which  shall  be  hereafter  noticed;  and 
the  conditions  contained  in  those  notices  have  been  held  to  be 
binding  on  all  persons  who,  with  a  full  knowledge  thereof, 
deliver  goods  to  oe  carried.    The  liability  of  carriers  by  water 
has  also  been  restricted  by  several  statutory  provisions. 
Owners  of      By  the  7  Geo.  II,  c.  15,  s.  1,  after  reciting  the  liability  of  the 
•hips  not   owners  of  vessels,  for  goods  made  away  with  by  the  master 
****^d*th^   and  mariners  without  the  knowledge  or  privity  of  the  owners, 
J2U  o^    ^  ^"^  prejudice  of  trade  and  navigation,  it  is  enacted,  "  that 
tlie  vessel  the  owners  of  vessels  shall  not  be  liable  for  any  loss  or  damage 
*516    by  *reasonof  any  embezzlement,  secreting,  or  making  away 

*  Brown  «.  Hodgson,  4  Tannt.  189. 

i>  Golden  o.  Manning,  2  Bl.  916.  Hyde  p.  Trent  Navigation  Company,  5  T.  R. 
389.    Catley  v.  Wintringham,  Peake,  150.    Wardell  v.  ^lollTilIyan,  2  Esp.  693. 

« In  re  Webb,  8  Taunt.  443.  (4  £ng.  C.  L.  159.)  2  Moor.  500.  Garaide  v.  Trent 
Navigation  Company,  4  T.  R.  581,  ante. 

(1)  {Jia$ting%  V.  Pepper^  11  Pick.  41.  It  was  formerly  a  question  of  much  doubt  bow  far 
common  carriers  on  land  could,  by  contract,  limit  their  responsibility.  But  that  they  hafe 
Uie  power  seems  now  to  be  settled,  although  many  learned  judges  have  express  d  some  regret 
that  the  ▼alidity  of  tiotic€9  restricting  their  liability  was  ever  recognised.  But  although  this 
must  now  be  admitted,  yet  they  cannot  by  any  special  notice  or  agreement  free  themselves 
from  all  responsibility,  particularly  where  there  is  gross  negligence  or  fraud,  nor  from  the 
exercise  of  ordinary  care.  Beekman  v.  iSAoiffe,5  Rawle,  179.  The  terms  of  the  notice  should 
be  olear  and  explicit  and  not  liable  to  the  charge  of  ambiguity  or  doubt  Ibid.  Camden  Co. 
V.  Burke,  13  Wend.  638.) 
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with  (by  the  master  or  mariners)  of  any  goods  shipped  on  for  loss  oo- 
board  any  vessel,  or  for  any  damage  done  by  the  master  or  casioned 
mariners,  without  the  privity  and  knowledge  of  the  owners,  ^J^^!^^ 
further  than  the  value  of  the  vessel,  with  her  appurtenancesj  ^^^^ 
and  freight  for  the  voyageP    It  was  decided,  that  a  robbery 
committed  by  fresh  water  pirates,  on  board  a  vessel  in  the 
Thames,  to  which  one  of  the  mariners  of  the  vessel  was  acces- 
sary, came  within  the  provisions  of  this  act,  and  that  the  owner 
of  the  vessel  was  not  liable  for  the  goods  stolen  beyond  the 
value  of  the  vessel  and  freight.* 

The  preceding  enactment  not  having  afforded  adequate  pro- 
tection to  the  owners  of  vessels,  to  remedy  the  defect,  the  26 
Geo.  Ill,  c.  86,  after  reciting  that  the  above  provision  was  con- 
fined to  the  single  case  of  a  loss  happening  with  the  privity, 
or  through  the  fault  of  the  master  or  mariners,  &c.,  section  2,  Not  liable 
exempts  the  owners  of  vessels  from  responsibility  in  cases  oH^'^  J^*®**y 
loss  or  damage  by  fire;  and  by  sec.  3,  they  are  exempted  from  jJ^J  ^^^ 
all  liability  for  any  loss  happening  to  gold,  silver,  diamonds,  jewelry 
watches,  jewels,  or  precious  stones,  by  reason  of  any  robbery,  unless  the 
embezzlement,  &c.,  unless  the  owner  insert  in  his  bill  of  lading,  natnre  and 
or  otherwise  declare  in  writing  to  the  master  or  owner  of  the  T**?^^ 
vessel,  the  nature,  quantity,  and  value  of  such  gold,  &c.    As 
the  7  Geo.  II,  c.  15,  limited  the  responsibility  of  the  owner 
only  where  the  loss  happened  through  the  fault  of  the  master 
or  mariners,  it  was  further  provided  by  the  53  Geo.  Ill,  c. 
159,  s.  1,  that  the  owners  shall  not  be  charged  with  any  loss 
arising  from  any  act,  neglect,  matter  or  thing  done,  omitted, 
or  occasioned  without  their  fault  or  privity,  further  than  the 
value  of  the  ship,  &c. 

For  an  exposition  of  these  statutes,  the  reader  is  referred  to 
the  cases  of  Wilson  v.  Dickson,  2  6.  &  A.  2;  and  Gale  v. 
Laurie,  5  B.  &  C.  156.  (2  C.  L.  187.) 
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1.  The  Carriers*  Act. 
8.  Gross  negligence 
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4.  Carrier  without  a  reward  .  537 


1. —  The  Carriers^  •^ct.]  Heretofore  it  was  the  universal 
practice  among  carriers  by  land,  to  issue  notices  restrictive  of 
their  common  law  liability.  The  tenor  of  such  notices  was 
that  they  would  not  be  responsible  for  goods  of  a  particular 


»  Sutton  V,  Mitchell,  1  T.  R.  19. 
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description  delivered  to  them,  or  for  any  goods  above  a  certain 
value,  (generally  5/.,)  unless  they  were  informed  of  their  value, 
or  in  llie  words  of  the  notice,  "  unless  they  were  entered  as 
such  and  paid  for  accordingly,"  but  these  notices  were  found 
to  be  inefficacious  and  productive  of  much  litigation;  for  when 
a  carrier  was  sued  for  the  loss  of  goods,  in  order  to  avail  him- 
self of  his  notice,  it  was  incumbent  on  him  to  fix  the  plaintiff 
with  a/w//  knowledge  of  its  existence;  (for  such  notices  were 
obligatory  on  those  only  who  had  knowledge  of  their  contents;) 
and  the  proof  of  such  knowledge  was  in  general  attended  with 
much  difficulty  and  inconvenience^  to  remedy  which,  the  fol- 
Jowing  act  was  passed: — 

11  Geo.  IV  &  1  Will.  IV,  c.  68.— ^n  ^ct  for  the  more 
effectual  protection  of  mail-coach  contractors,  stage-coach 
proprietors,  and  other  common  carriers  for  hire,  against  the 
loss  of  J  or  injury  to  parcels  or  packages  delivered  to  them 
for  conveyance  or  custody,  the  value  and  contents  of  which 
shall  not  be  declared  to  them  by  the  owners  thereof 

I.  Whereas,  by  reason  of  the  frequent  practice  of  bankers 
and  others  sending  by  the  public  mails,  stage-coaches,  wag- 
gons, vans,  and  other  public  conveyances  by  land  for  hire,  par- 
cels and  packages  containing  money,  bills,  notes,  jewelry,  and 
other  articles  of  great  value  in  small  compass,  much  valuable 

})roperty  is  rendered  liable  to  depredation,  and  the  responsibi- 
ity  of  mail  contractors,  state-coach  proprietors,  and  common 
carriers  for  hire  is  greatly  increased:  And  whereas,  through 
the  frequent  omission  by  persons  sending  such  parcels  and 
packages  to  notify  the  value  and  contents  thereof,  so  as  to  en- 
able such  mail  contractors,  stage-coach  proprietors,  and  other 
*518    'common  carriers,by  due  diligence  to  protect  themselves  against 
losses  arising  from  their  legal  responsibility,  and  the  difficulty 
of  fixing  parties  with  the  knowledge  of  notices  published  by 
such  mail  contractors,  stage-coach  proprietors,  and  other  com- 
mon carriers,  with  the  intent  to  limit  such  responsibility,  they 
have  become  exposed  to  great  and  unavoidable  risks,  and 
have  thereby  sustained  heavy  losses;  be  it  therefore  enacted  by 
the  King's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal  and  Commons  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the 
No  com-    same,  that  from  and  after  the  passing  of  this  act,  no  mail  con- 
mon  car-    tractors,  stage-coach  proprietors,  or  other  common  carrier  by 
r*d^\aU  ^^'^  ^^^  hxxGf  shall  be  liable  for- the  loss  of  or  injury  to  any 
iM^liable    ^^^^i^l®  or  articles  or  property  of  the  descriptions  following; 
for  the       that  is  to  say,  gold  or  silver  coin  of  this  realm  or  of  any  foreign 
loss  of  a    state,  or  any  gold  or  silver  in  a  manufactured  or  unmanu- 
pareel  ex-  factured  state,  or  any  precious  stones,  jewelry,  watches,  clocks, 
tibo  vaiu*   ^^  time-pieces  of  any  description,  trinkets,  bills,  notes  of  the 
of  10/.  un-  Governor  and  Company  of  the  banks  of  England,  Scotland, 
less  the     and  Ireland  respectivelj'',  or  of  any  other  bank  in  Great  Britain 
«ature       or  Ireland,  orders,  notes,  and  securities  for  payment  of  money, 
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English  or  foreign;  stamps,  maps,  writings,  titte-deeds,  paint*  thereof  be 
ings,  engravings,  gold  or  silver  plate,  pr  plated  goods,  glass,  declared, 
china,  silk  in  a  manufactured  or  unmanufactured  state,  and  ^'^d*^"*" 
whether  wrought  up  or  not  wrought  up  with  other  materials,  charge  be 
furs  ot  lace,  or  any  of  them,  contained  in  the  parcel  or  package  paid  by 
which  shall  have  been  delivered,  either  to  be  carried  for  hire  the  person 
or  to  accompany  the  person  of  any  passenger  in  any  mail  or  sf^^i^ff 
stage-coach'  or  other  public  conveyance,  when  the  value  of    ®  **™*' 
such  article  or  articles,  or  property  aforesaid  contained  in  such 
parcel  or  package,  shall  exceed  the  sum  of  ten  pounds,  unless 
at  the  time  of  the  delivery  thereof  at  the  office,  warehouse,  or 
receiving-house  of  such  mail  contractor,  stage-coach  j)roprietor, 
or  other  common  carrier,  or  to  his,  her,  or  their  book-keeper, 
coachman,  or  other  servant,  for  the  purpose  of  being  carried 
or  of  accompanying  the  person  of  any  passenger  as  aforesaid, 
the  value  and  nature  of  such  article  or  articles  or  property 
shall  have  been  declared  by  the  person  or  persons  sending  or 
delivering  the  same,  and  such  increased  *charge  as  hereinafter    *5i9 
mentioned,  or  an  engagement  to  pay  the  same  be  accepted  by 
the  person  receiving  such  parcel  or  package. 

II.  And  be  it  further  enacted,  that  when  any  parcel  or  pack-  Notice  to 
age  containing  any  of  the  articles  above  specified  shall  be  so  be  affixed 
delivered,  and  its  value  and  contents  declared  as  aforesaid,  and  j?  *^®  ^^' 
such  value  shall  exceed  ten  pounds,  it  shall  be  lawful  for  such  ceWinff-'*' 
mail  contractors,  coach  proprietors,  and  other  common  carriers,  house'stat- 
to  demand  and  receive  an  increased  charge  to  be  notified  by  ingtbe  in- 
some  notice  affixed  in  legible  characters  in  some  public  and  creased 
conspicuous  part  of  the  office,  warehouse,  or  other  receiving-  ^^^^ 
hous&  where  such  parcels  or  packages  are  received  by  them 

for  the  purpose  of  conveyance,  stating  the  increased  rates  of 
charges  required  to  be  made  over  and  above  the  ordinary  rate 
of  carriage,  as  a  compensation  for  the  greater  risk  and  care  to 
be  taken  for  the  safe  conveyance  of  such  valuable  articles,  and 
all  persons  sending  or  delivering  parcels  or  packages  containing 
such  valuable  articles  as  aforesaid  at  such  office,  shall  be  bound  . 
by  such  notice,  without  further  proof  of  the  same  having  come 
to  their  knowledge. 

III.  Provided  always,  and  be  it  further  enacted,  that,  when  If  such  no- 
the  value  shall  have  been  so  declared,  and  the  increased  rate  fi^^e  be  not 
of  charge  paid,  or  an  engagement  to  pay  the  same  shall  have  ^^^^Jf 
been  accepted  as  hereinbefore  mentioned,  the  person  receiving  ^^  jf  jj^^  * 
such  increased  rate  of  charge,  or  accepting  such  agreement,  carrier  re- 
shall,  if  thereto  required,  sign  a  receipt  for  the  package  or  par-  fuses  to 
eel,  acknowledging  the  same  to  have  been  insured,  which  re-  8^7®  *^ 
ceipt  shall  not  be  liable  to  any  stamp  duty;  and,  if  such  receipt  p^^gj  ytt^ 
shall  not  be  given  when  required,  or  such  notice  as  aforesaid  ying  been 
shall  not  have  been  affixed,  the  mail  contractor,  stage-coach  pro-  insuredfhe 
prietor,  or  other  conlmou  carrier  as  aforesaid,  shall  not  have  or  J^l^^H  ?o* 
be  entitled  to  any  benefit  or  advantage  under  this  act,  but  shall  ^anv*£. 
be  liable  and  responsible  as  at  the  common  law,  and  be  liable  neiit  under 
to  refund  the  increased  rate  or  charge.  this  act. 
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Pablic  no-     IV.  Provide  always,  and  be  it  farther .  enacted,  that  from 
^**r*?T  ^^^  ^^'  ^^^  ^^^  ^*y      September  now  next  ensuing,  no  pub- 
tr^of  the    ^^^  '^o^ice  or  declaration  heretofore  niade,  or  hereafter  to  be 
wrier,  not  ii^ade,  shall  be  deemed  or  construed  to  limit,  or  in  any  way 
to  avail,     affect  the  liability  at  common  law  of  any  such  mail  contractors, 
*520    *stage-coach  proprietors,  and  other  common  carriers  as  afore- 
said, for  or  in  respect  of  any  articles  or  goods  to  be  carried  or 
conveyed  by  them,  but  that  all  and  every  such  mail  contractors* 
stage-coach  proprietors,  and  other  common  carriers  as  afore- 
said, shall,  from  and  after  the  first  day  of  September,  be  liable 
as  at  the  common  law,  to  answer  for  the  loss  of,  or  any  injury 
to  any  articles  and  goods  in  respect  whereof  they  may  not  be 
entitled  to  the  benefit  of  this  act,  any  public  notice  or  declaration 
by  them  made  and  given  contrary  thereto,  or  in  anywise  limit- 
ing such  liability  notwithstanding. 
What  V.  And  be  it  further  enacted,  that,  for  the  purposes  of  this 

shall  be     act,  every  office,  ware-house,  or  receiving-house  which  shall 
offi©B  or*°  ^  ^^^  ^^  appropriated  by  any  mail  contractor,  or  stage-coach 
Teceiving-  proprietor,  or  other  such  common  carrier  as  aforesaid,  for  the 
house.       receiving  of  parcels  to  be  conveyed  as  aforesaid,  shall  be 
deemed  and  taken  to  be  the  office,  warehouse,  or  receiving- 
house  of  such  mail  contractor,  stage-coach  proprietor,  or  other 
Action  not  common  carrier;  and  that  any  one  or  more  of  such  mail  conr 
to  abate     tractors.  Stage-coach  proprietors,  or  common  carriers,  shall  be 
joinderof  ^^^^e  to  be  sued  in  his,  her,  or  their  names  only;  and  that  no 
ee-partner.  action  or  suit  commenced  to  recover  damages  for  loss  or  injury 
to  any  parcel,  package,  or  person,  shall  abate  for  the  want  of 
joining  any  co-proprietor,  or  copartner  in  such  mail,  stage- 
coach, or  other  public  conveyance  by  land  for  hire  as  aforesaid. 
Not  to  af-      VI.  Provided  always,  and  be  it  farther  enacted,  that  nothing 
feet  spe-    Jq  jjjjg  act  contained  shall  extend  or  be  construed  to  annul  or 
^^^'*"    in  any  wise  affect  any  special  contract  between  such  mail  con- 
Iractor,  stage-coach  proprietor,  or  common  carrier,  and  any 
other  parties,  for  the  conveyance  of  goods  and  merchandises. 
When  a         VII.  Provided  also,  and  be  it  further  enacted,  that  where 
P"^V*    any  parcel  or  package  shall  have  been  delivered  at  any  such 
increased   ^®^®>  ^^^  ^^^  value  and  contents  declared  as  aforesaid,  and 
charge  to  ^^^  increased  rate  of  charges  been  paid,  and  such  parcels  or 
be  reco-     packages  shall  have  been  lost  or  damaged,  the  party  entitled 
vcred  in     to  recover  damages  in  respect  of  such  loss  or  damage,  shall 
addition  to  ^^  ^  entitled  to  recover  back  such  increased  charges  so  paid 
as  aforesaid,  in  addition  to  the  value  of  such  parcel  or  package. 
VIII.  Provided  also,  and  be  it  further  enacted,  that  nothing 
in  this  act  shall  be  deemed  to  protect  any  mail  contractor, 
•521     •stage-coach  proprietor,  or  other  common  carrier  for  hire,  from 
Carriers     liability  to  answer  for  loss  or  injury  to  any  goods  or  articles 
?^th*^f^t  whatsoever  arising  from  the  felonious  acts  of  any  coachman, 
lonious    "  gtiard,  book-keeper,  or  other  servant  in  his  or  their  employ, 
acts  of      nor  to  protect  any  such  coachman,  guard,  book-keeper,  or  other 
their  ser-   servant  from  liability  for  any  loss  or  injury  occasioned  by  his 
vants.       or  their  own  personal  neglect  or  misconduct. 
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IX.  Provided  also,  and  be  it  further  enacted,  that  such  mail-  Extent  of 
coach  contractors,  stage-coach  proprietors,  or  other  common  ^^®  lia^ili- 
carriers  for  hire,  shall  not  be  concluded  as  to  the  value  of  any  ^[,^gy^^ 
such  parcel  or  package  by  the  value  so  declared  as  aforesaid; 

but  that  he  or  they  shall  in  all  cases  be  entitled  to  require,  from 
the  party  suing  in  respect  of  any  loss  or  injury,  proof  of  the 
actual  value  of  the  contents  by  the  ordinary  legal  evidence ;  and 
that  the  mail-coach  contractors,  stage-coach  proprietors,  or  other 
common  carriers  aforesaid,  shall  be  liable  to  such  damages  only 
as  shall  be  so  proved  as  aforesaid,  not  exceeding  the  declared 
value,  together  with  the  increased  charges  as  aforementioned. 

X.  And  be  it  further  enacted,  that,  in  all  actions  to  be  Payment 
brought  against  any  such  mail  contractor,  stage-coach  proprie-  pf  money 
tor,  or  other  common  carrier  as  aforesaid,  for  the  loss  or  injury  "**^  ^^^ 
of  any  goods  delivered  to  be  carried;  whether  the  value  of 

such  goods  shall  have  been  declared  or  not,  it  shall  be  lawful 
for  the  defendant  or  defendants  to  pay  money  into  court  in  the 
same  manner  and  with  the  same  eflfect  as  money  may  be  paid 
into  court  in  any  other  action. 

XI.  And  be  it  further  enacted,  that  this  act  shall  be  deemed 
and  taken  to  be  a  public  act,  and  shall  be  judicially  taken  no- 
tice of  as  such  by  judges,  justices,  and  others,  without  being 
specially  pleaded. 

It  may  be  observed,  1st,  that  the  provisions  of  this  act  are  Canrier 
confined  to  carriers  by  land;  2dly,  that  they  extend  to  all  the  not  «nti- 
articles  enumerated  in  the  first  section,  and  to  that  description  |^  ^J  ^  ^? 
of  articles  only  when  thej  exceed  the  value  of  ten  pounds;  the  act  un- 
3dly,  that  the  carrier  is  not  exempted  from  his  common  law  leas  he  has 
liability,  even  in  respect  of  such  goods,  unless  he  affixes  a  pub-  complied 
lie  notice  in  a  conspicuous  part  of  his  receiving-ofiice,  stating  ^^^  ^f* 
the  extra  charges  for  carrying  such  articles,  &c.;  4thly,  *that  it  ^'♦Io2°* 
is  immaterial  whether  the  owner  of  the  goods  has  any  knowl- 
edge of  such  notice  or  not,  provided  it  be  affixed  in  a  conspicu** 
ous  part  of  the  office;  Sthly,  that  unless  the  value  and  nature 
of  the  goods  be  made  known  to  the  carrier,  and  the  owner  pays 
or  agrees  to  pay  the  increased  charge,  as  set  forth  in  the  notice, 
the  carrier  is  not  responsible;  6thly,  that  as  to  every  other  de- 
scription of  goods  not  specifically  mentioned  in  the  first  sec- 
tion, of  whatever  value,  and  as  to  the  description  of  goods 
therein  mentioned,  when  not  exceeding  the  value  of  10/.,  the 
common  law  liability  of  the  carrier  continues,  which  liability 
the  carrier  cannot  limit  or  qualify  by  any  public  notice^  as  he 
could  have  done  previously  to  the  passing  of  that  act;  7thly, 
that  a  carrier  is  not  thereby  precluded  from  entering  into  a 
special  contract  with  any  party  respecting  the  conveyance  of 
goods,  but  a  public  notice  shall  under  no  circumstance  be 
deemed  a  contract;  Sthly,  that  the  carrier  is  in  all  cases  liable, 
where  the  loss  arises  firom  the  felony  of  his  servants;*  9thly, 

•  Boyce  v.  Chapman,  1  Hodges,  338.    2  Bing.  N.  C.  323.    (39  Eng.  C.  L.  314.) 
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that  the  carrier  is  not  liable  for  more  than  the  aciuai  damage 
occasioned  by  the  loss  of  the  goods,  thought  it  be  less  than  the 
declared  value;  nor  for  more  than  the  declared  value,  if  it  be 
less  than  the  actual  value. 
Hat  bo-  In  the  construction  of  this  act  it  has  been  held,  that  hat  bo- 
dies are  dies,  which  are  made  partly  of  the  soft  substance  taken  off  the 
th*  ^^^^^  skin  of  rabbits,  and  partly  from  sheep's  wool,  do  not  come 
ButiOi^k.  within  the  word  furs.*  But  it  has  been  held  to  extend  to  all 
ing-fflasa,  the  articles  enumerated  in  the  first  section,  without  reference 
of  what-  to  the  dimensions  or  value,  though  the  preamble  contemplates 
•Ter  di-  Qij\y  «  articles  of  great  value  in  small  compass."  As  where  a 
mensioDs,  looking-glass  of  a  considerable  size,  exceeding  the  value  of  10/., 
packed  up  in  a  case,  was  delivered  at  the  defendant's  wagon 
office  ui  London,  to  be  conveyed  to  <<  the  Elms,  near  Lyroing- 
ton."  A  notice  was  fixed  up  in  the  office  pursuant  to  section 
2  of  the  above  act,  though  the  person  who  delivered  the  parcel 
did  not  see  it.  The  words  <<  plate  glass,  looking-gla.ss,  keep 
the*  edge  upwards,"  were  marked  on  the  case,  but  no  declara- 
tion was  made  of  the  nature  or  value  of  the  parcel,  nor  were 
the  increased  charges  mentioned  in  the  notice  paid.  The  par- 
^*S23  eel  *was  conveyed  from  Lymington  to  the  place  of  its  ultimate 
destination  on  a  brewer's  truck,  along  a  hard  gravel  road,  (but 
was  not  placed  thereon  with  the  edge  upwards,)  that  being  the 
usual  mode  of  conveying  parcels  in  that  part  of  the  country; 
when  the  glass  was  unpacked  it  was  found  to  be  broken.  In 
an  action  against  the  carrier  for  the  value  of  the  glass,  the  jury 
found  a  verdict  for  the  plaintiff,  and  they  further  found  that 
the  glass  was  broken  through  the  defendant's  negligence  alone. 
The  learned  judge  reserved  leave  to  move  to  enter  a  nonsuit. 
A  rule  nisi  having  been  obtained  to  enter  a  nonsuit,  on  the 
grounds  that  as  the  nature  and  value  of  the  parcel  were  not  de> 
clared,  nor  the  extra  charges  paid  as  required  by  the  act,  the 
defendant  was  not  liable,  as  he  had  delivered  the  parcel  by  the 
ordinary  mode  of  conveyance.  In  showing  cause  it  was  con- 
tended that  the  parcel  did  not  come  within  the  description  of 
"  articles  of  great  value  in  small  compass,"  which  were  men- 
tioned in  the  preamble,  reciting  the  particular  mischief  intended 
to  be  remedied;  and  secondly,  that  the  defendant  was  guilty  of 
gross  negligence,  and  consequently  not  within  the  protection  of 
the  statute,  the  intention  of  which  was  merely  to  put  carriers 
in  the  same  situation,  by  affixing  a  notice  in  their  offices,  as 
they  were  before  the  act,  in  cases  where  actual  notice  had  been 
given  at  the  time  of  the  delivery  to  the  owner  of  the  goods; 
that  the  defendant  therefore  still  continued  answerable  for 
gross  negligence,  in  the  same  manner  as  before  the  statute. 
But  the  court  held,  that  the  carrier  was  not  responsible.  Bayley, 
B.,  "We  are  all  of  opinion  that  a  looking-glass  of  the  dimen- 
sions in  question  is  an  article  within  the  meaning  of  the  act. 


»  Mayhew  v.  Nelson,  6  C.  &  P.  58.    (35  Eag.  C.  L.  281.) 
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.  In  the  first  place,  it  falls  within  the  express  words  of  the  first 
section,  viz.  as  glass.  If  it  was  the  intention  of  the  legislature 
to  confine  the  act  to  *  articles  of  great  value,  in  small  compass,* 
as  set  forth  in  the  preamble,  I  should  expect  to  find  these 
words  in  the  enacting  clause;  the  word  *  glass'  is  unqualified 
and  unlimited,  and  I  cannot  see  that  we  are  justified  in  saying 
it  applies  to  glass  in  small  compass  only,  and  not  of  every  de- 
scription. The  object  is  that  the  party  shall  be  put  upon  his 
guard,  not  only  against  theft,  but  against  the  ordinary  acci- 
dents of  the  road;  and  as  some  articles,  and  amongst  them  glass, 
require  peculiar  care,  it  *is  provided  that  the  carrier  shall  not  ♦524 
be  responsible  unless  the  value  and  nature  of  such  articles  or 
property  shall  have  been  declared,  and  the  increased  charge 
or  engagement  to  pay  the  same,  have  been  accepted  by  the 
person  receiving  the  parcel  or  package.  Now  it  seems  to  me, 
that  the  object  of  the  act  is  twofold — first,  it  is  that  the  party 
receiving  the  article  may  be  apprised  of  the  nature  of  it,  in  or- 
der that  he  may  give  it  the  greater  degree  of  protection;  and, 
secondly,  that  as  he  incurs  an  additional  danger  and  risk,  he 
should  have  an  increased  compensation.  By  the  terms  of  the 
act,  the  plaintiff  was  required  to  give  specific  notice  that  the 
package  contained  glass  of  the  value  he  seeks  to  recover,  and 
as  he  did  not,  the  defendant  was  not  responsible.  As  to  the 
point  in  respect  of  gross  negligence,  I  believe  it  will  be  found 
in  the  greater  number  of  cases,  where  the  responsibility  was 
thrown  on  the  carrier  on  account  of  *  gross  negligence,'  when 
but  for  that  he  would  have  been  exempt,  that  the  carrier  was 
guilty  of  misfeasance.  There  is  no  question  that  the  carrier 
would  not  have  been  justified  in  dashing  the  glass  to  the 
ground,  because  that  would  have  been  acting  as  a  wrongdoer. 
In  one  case  the  parcel  was  delivered  to  a  wrong  person,*  in 
another  it  was  carried  beyond  the  place  of  delivery,*  and  in 
another  a  different  mode  of  conveyance  was  substituted."  In 
Smith  V,  Home,**  the  carrier's  cart  was  left  standing  in  the  pub- 
lic street- unprotected,  whilst  the  porter  went  to  deliver  another 
parcel.  In  all  these  instances  there  was  misfeasance.  Here  it 
seems  to  me  there  was  no  misfeasance  or  gross  degree  of  neg- 
ligence.  The  negligence  complained  of  was  the  carrying  of 
the  glass  along  a  hard  smooth  road  on  a  truck.  If  the  carrier 
had  been  apprised  of  the  contents  of  the  case,  it  might  not  have 
been  so  prudent  a  mode  of  conveyance;  but  it  was  the  ordina- 
ry mode  of  carriage,  and  to  induce  him  to  exercise  more  than 
ordinary  care  and  diligence  he  was  entitled  to  notice."  Vaugh- 
an.  Baron,  concurred;  but,  said  he,  *^  if  gross  negligence*  had 


»  DaflTv.  Badd,  3  B.  &  B.  177.    (7  Eng.  C.  L.  399.)    6  Moofe,  469,  anU,  514. 
Birkett  v.  Willan,  ante^  514. 
b  Ellis  V.  Turner,  8  T.  R.  531.    Davis  v.  Garrett,  atde,  510. 

*  Nicholson  v.  Willan,  5  East,  507.    Sleat  9.  Fagg,  5  B.  &  A.  343.    (7  Eng.  C. 
L.  123.) 

*  8  TaanU  144.    (4  Eng.  C.  L.  50.)    9  Moore,  18. 
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been  made  out  it  would  *be  difierenty  but  that  was  not  estab- 
lished here."  Gurney,  Baron,  "  I  think  the  declaration  of  the 
nature  and  value  a  condition  precedent'"  The  defence  set 
up  in  this  case,  namely,  that  the  value  of  the  goods  was  not 
declared,  must  now  be  specially  pleaded,  it  cannot  be  given  in 
evidence  under  the  general  issue.^(l) 

The  pro-  2. — Gross  negligence.']  It  was  evidently  the  inclination  of 
tection  of  the  court  in  the  preceding  case,  that  a  carrier  forfeits  the  pro- 
the  statute  tection  of  the  statute  by  gross  negligence;  and  is  thereby  re- 
eKtofid^to   naitted  to  his  common  law  liability.     Gross  negligence  is  a 

S088  neg-  question  for  the  consideration  of  the  jury.^    It  would  seem 
jenoe.     from  the  observations  of  Mr.  Baron  Bayley,^that  nothing  less 
*  than  a  misfeasance  on  the  part  of  the  carrier  would  justify  the 
jury  in  finding  "gross  negligence."    Where  a  valuable  parcel 
of  bank  notes  sent  by  a  stage-coach  was  lost,  and  it  was  proved 
that  on  the  arrival  of  the  coach  the  driver  was  in  liquor,  and 
that  the  bookeeper  who  saw  the  entry  of  it  in  the  way  bill, 
thinking  that  the  coachman  (as  was  the  custom)  had  the  parcel 
about  his  person,  did  not  ask  him  about  it  or  look  into  the 
coach  for  it;  held,  to  be  a  loss  arising  from  gross  negligence, 
which  deprived  the  carrier  of  the  benefit  of  his  notice.*    So, 
where  a  valuable  parcel  had  been  booked  to  go  by  the  mail, 
and  was  accepted  by  the  proprietor  to  be  so  carried,  but  it  was 
sent  by  a  diOferent  coach  and  lost;  held,  gross  negligence/ 
Where  a  stage-wagon,  having  seven  horses,  had  only  one 
wagoner  to  attend  it,  it  was  held  gross  negligence.^    Where 
a  wagon  was  left  during  several  hours  in  the  night,  standing 
in-  the  road  opposite  to  an  inn  where  the  wagoner  stopped, 
without  any  person  to  watch  it;  held,  gross  negligence.*"    But 
where  a  coach  was  left  at  midnisht  in  the  middle  of  a  wide 
*526    street,  with  a  porter  *who  was  ordered  to  watch  it.  and  a  valu- 
able parcel  was  stolen  out  of  it;  held,  (Best  J.,  dtssentienie^) 

'  Owen  V.  Burnett,  3  C.  &  M.  353.    4  Tyr.  133. 
k  Syms  V.  Chaplin,  129.     1  Nev.  &  Perry,  129. 

*  Batson  v.  Donovan,  4  B.  &  A.  21,  (6  Eng.  C.  L.  333,)  jmw/,  526.  Duff  «.  Budd, 
6  Moore,  469,  atde^  524.  Beckfoid  v.  Crutwell,  5  C.  &  P.  242.  (34  Eng.  C.  L. 
300.) 

^  In  Owen  v.  Burnett,  «upra,  and  in  Batson  v.  Donovan,  4  B.  &  A.  34.  (6  Eng.  C. 
L.  338.) 

*  Bodenham  v.  Bennett,  4  Price,  31. 

'  Sleat  V.  Fagg,  5  B.  &  A.  342.    (7  Eng.  C.  L.  123.)    Nicholson  «.  Willan,  5 
East,  507. 
c  Beckford  v.  Crutwell,  5  C.  &  P.  242.     (24  Eng.  C.  L.  300.) 
k  Langley  «.  Brown,  1  M.  &  P.  583. 

(1)  (If  the  contents  and  value  of  a  package  are  improperly  or  fraadalently  concealed  from  a 
carrier  for  the  parpoae  of  depriving  him  of  a  port  of  the  compensation  he  would  other visie 
have  claimed  for  the  transportation  and  risk,  he  is  not  liable,  if  he  uses  the  ordinary  diligecoe, 
which  a  prudent  man  would  exercise  in  the  preservation  of  his  own  property  of  the  same 
apparent  value;  but  if  no  improper  means  are  adopted  to  conceal  the  contents  of  the  packafne 
or  its  value,  the  party  delivering  it  to  the  carrier  is  not  bound  to  inform  of  the  contents  or 
value,  when  no  inquiries  are  made  of  him  on  the  subject    StwaU  v.  AUen^  6  Wend.  349.) 
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not  to  be  gross  negligence;  as  the  carrier  was  not  guilty  of 
misfeasance^  and  as  the  parcel  was  not  entered  an4  paid  for 
in  accordance  with  his  notice,  he  was  not  liable."    Though  the  The  car- 
carrier  is  answerable  in  case  the  goods  be  stolen  by  his  ser-  "«r  not  li- 
vants,*  (the  statute  not  extending  its  protection  to  such  cases,)    ^j^ig  [q-* 
yet  if  the  owner  of  the  goods,  by  his  own  improper  conduct,  S^rongh 
affords  undue  temptation  and  facility  to  the  crime  of  the  ser-  the  impro- 
vant,  he  cannot  maintain  an  action  for  the  loss  occasioned  by  per  con- 
his  own  misconduct.     As  where  a  parcel  containing  600  sove-  d^^ctofthe 
reigns  enclosed  in  six  pounds  of  tea  were  sent  by  a  coach  and  ®^'*®'^* 
paid  for  as  an  ordinary  parcel,  the  contents  thereof  not  being 
made  known  to  the  proprietor,  but  from  the  mode  in  which 
the  parcel  was  made  up,  a  close  observer  might  suspect  the 
nature  of  it    The  parcel  was  stolen  by  one  of  the  porters  of 
the  coach,  while  it  was  standing  in  the  street  in  a  town  in  the 
course  of  its  journey.    Held,  that  the  owner  could  not  recover 
the  value  of  it  from  the  proprietors  of  the  coach,  as  the  loss 
was  occasioned  by  the  improper  mode  in  which  the  parcel  was 
committed  to  their  care.® 

3. — Receiving'hovse^^  Where  the  plaintiff  gave  a  parcel,  Any  house 
directed  to  F.  in  London,  to  the  carrier  at  J9.,  who  drove  be-  which  is 
tween  B.  and  M,  and  the  carrier  booked  it  at  Af.,  at  an  inn  ^^-^^  ^^' 
where  the  defendant's  coach  stopped  to  take  in  parcels,  and  re-  booking 
ceivcd  the  carriage  for  it  from  the  innkeeper,  who  was  in  the  parcels  for 
habit  of  booking  parcels  for  the  defendant's  coach,  and  who  any  coach 
booked  the  parcel  in  question  to  London,  and  delivered  it  to  jsareceiv- 
the  defendant's  coachman.     Held,  that  the  carrier  at  B,  was  fof'gQ^^* 
the  a^ent  of  the  plaintiff  for  the  purpose  of  delivering  the  coach, 
parcel  to  the  coach  by  which  it  was  to  go  lo  London ;  that  the  inn- 
*  keeper  was  the  agent,  and  the  inn  a  receiving-house  for  parcels    ♦527 
for  the  defendant's  coach,  within  the  meaning  of  the  5lh  sec- 
tion of  the  preceding  act,  so  as  to  render  the  defendants  liable 
for  the  non-delivery  of  the  parcel,  though  it  appeared  that  the 
innkeeper  was  in  the  habit  of  receiving  parcels  for  other 
coaches  as  well  as  the  defendant's,  and  that  he  might  exercise 
an  option  as  to  which  coach  he  would  send  it  by;  for  when  he 
received  a  parcel  to  be  conveyed  by  coach,  and  delivered  it  to 
a  particular  coach,  he  received  it  as  agent  for  that  coach,*  and 
it  could  make  no  difference  whether  the  parcel  was  delivered 
to  the  innkeeper  by  the  plaintiff  himself,  or  by  an  agent  on  his 
behalf.    When  the  parcel  was  taken  in  at  the  inn,  the  contract 

*■  Batson  v.  Donovan,  4  B.  &  A.  21.  (6  Eng.  C.  L.  333.)  Qutare.  Whether  the 
intrusting  valuable  property  to  a  servant  of  whose  character  the  carrier  gfave  no  ac- 
count at  the  trial,  was  sufficient  to  justify  the  jury  in  finding  the  carrier  ffuilty  of  apross 
negligence  so  as  to  deprive  him  of  the  advantages  of  his  notice.  Macklin  v.  Water- 
house,  5  Bing.  212.     (15  Eng.  C.  L.  421.) 

b  Boyee  v.  Chapman,  1  Hodges,  338.  2  Bing.  N.  C.  223.  (29  Eng.  C.  L.  314.) 
2  Scott,  365. 

•  Bradley  «.  Waterhouse,  M.  &  M.  154.    3  C.  &  P.  318.    (14  Eng.  C.  L.  326.) 

^  See  anUy  520,  sec.  5,  as  to  what  shall  be  a  receiving-house. 
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to  convey  safely  to  Londoii^  was  made  between  the  plaintiff 
and  the  defendants  by  their  respective  agents." 

A  carrier  4. — Cartiers  without  reward.']  If  a  person  who  is  not  a 
without  a  common  carrier,  undertakes  to  convey  goods  without  a  reward 
|*T?"J."  or  compensation,  he  is  not  responsible  for  their  loss,  or  any 
tb6  low  of  ^^9*^8^  which  they  may  sustain,  unless  he  be  guilty  of  gro^ 
a  parcel  negligence;^  and  the  reason  why  he  is  liable,  though  not  a  corn- 
only  in  mon  carrier  or  to  have  compensation,  is  because  gross  negii- 
^5^^  ®^  gence  is  a  deceit  to  the  bailor;  for  when  he  trusts  the  bailee 
6mcc*^  upon  his  undertaking  to  be  careful,  he  has  put  a  fraud -upon 
*  the  plaintiff  by  being  negligent,  his  pretence  of  care  being  the 
>  persuasion  that  induced  the  plaintiff  to  trust  him ;  and  a  breach 
of  trust  undertaken  voluntarily  is  a  good  ground  of  action.* 
A  stage.  Where  a  stage-coachman  undertook  to  carry  a  parcel  from  the 
coachman  country  to  London  without  reward,  and  lost  it;  held,  that  he 
kliable  ^^  liable  for  the  value  of  it  Lord  Tenterden  told  the  jury 
w^^nu  *^^*  ^^^  question  was  whether  there  was  gross  negligence  on 
in loung  a  the  part  of  the  defendant.  Though  nothing  was  to  be  paid 
parcel  for  the  conveyance,  still  as  the  defendant  received  it,  it  was  his 
which  he   ^jji^y  jq  ^^^  ^^j^  ^f  j*  ^nd  deliver  it  at  the  place  to  which  it 

to  carry     ^^^  addressed;  and  it  being  his  duty  to  deliver  it,  the  jury 

without  a  ^ere  to  say  whether  there  was  great  negligence  on  the  part  of 

reward,      the  defendant;  if  there  was  not  great  and  somewhat  extraordi- 

*528    nary  negligence  on  his  part,  the  verdict  ought  fo  be  for  him.^* 

Gross  neg/i gence  is  a  question  for  the  jury.*    The  care  which 

a  reasonable  man  might  be  supposed  to  take  of  his  own  may 

be  a  very  good  criterion  as  to  gross  negligence,  but  they  are 

not  predsely  the  same  things;  therefore  the  proper  question  to 

be.  left  to  the  jury,  is  whether  the  defendant  has  been  guilty  of 

gross  negligence.^ 


*  Syms  r.  Chaplin,  1  Ney.  &  Perry,  29.    See  anU,  513  to  525,  as  to  another  point. 
■'  Jones  on  Bailments,  63. 

*  Per  Holt,  C.  J.,  in  Cogfgs  v,  Barnard,  2  Lord  Raym.  911;  which  is  one  of  the 
most  celebrated  cases  ever  decided  in  Westminster  Hall;  and  justly  so,  since  the  ela- 
borate jadffment  of  Lord  Holt  contains  the  first  well  ordered  exposition  of  the  English 
law  of  bailments.    Smith's  Select  Cases,  96. 

'  Beauchamp  v,  Powley,  1  M.  &  Rob.  38. 

*  Duff  V.  Budd,  2  B.  &  B.  177.  (7  Eng.  C.  L.  399.)  6  Moore,  469.  Batscn  «. 
Donovan,  4  B.  &  A.  21,  (6  Engr.  C.  L.  333,)  arUt^  526.  Beauchamp  «.  Powley,  1  M. 
&  Rob.  38.  Doorman  v.  Jenkins,  4  N.  &  M.  170.  2  Ad.  &  £11.  256,  (29  Eng.  C.  L. 
80,)  anie^  39. 

'  Per  Patteson,  J.,  id. 


S£C.  VI.]  OF  TH£  PRIVILEGES  OF  CARRIERS.  *5iS 

SECTION  VI. 

OF  THE  PRIVILEGES  OF  CARRIERS,  AND  HEREIlf  OF*  THEIR  LIEN. 

As  by  the  common  law,  a  carrier  is  bound  to  convey  goods  A  carrier 
for  a  reasonable  compensation,*  he  may  insist  on  receiving  that  ^^  *  ^^^^ 
compensation  before  he  takes  cliarge  of  the  goods;  or  if  he  ^"JJ^^a- 
carries  them  without  being  paid,  he  may  detain  them  for  his  ^^  a^ 
hire,^  even  against  the  right  owner,  though  they  were  deh-  mount  due 
vered  to  him  by  a  person  who  had  no  right  tp  them;  for  since  for  the  car- 
the  law  compels  him  to  carry  them,  it  will  give  him  a  remedy  "*^»  ^^ 
for  the  premium  due  for  the  carriage,*  unless  he  enters  into  ^nend 
an  agreement  with  the  owner  inconsistent  with  the  right  to  balaDco. 
retain  the  goods  till  payment.*    But  by  the  common  law  a 
carrier  has  not  a  lien  on  such  goods  for  his  general  balance, 
though  such  a  lien  may  be  created  by  an  express  stipulation 
between  the  parties,  and  a  contract   to  that   effect   may  be 
inff^rred  from  the  particular  mode  of  dealing  between  them; 
"^but  as  general  liens  are  not  favored  by  the  common  law,  no    *5S9 
general  usage  among  carriers  to  retain  for  their  general  ba- 
lance, will  be  sufficient  to  bind  other  parties,  unless  it  were  so 
general  as  to  furnish  an  inference,  that  the  party  who  dealt 
with  the  carrier,  had  knowledge  of  it,  and  so  to  warrant  a 
conclusion  that  he  contracted  with  the  carrier  on  that  ground.^ 

Where  a  tarrier  had  given  notice  that  all  goods  would  be 
subject  to  a  lien,  not  only  for  the  freight  of  the  particular  goods, 
but  also  for  any  general  balance  due  from  their  respective 
owners,  and  goods  were  sent  by  him  addressed  to  the  order  of 
«/.  S.f  a  mere  factor;  held,  that  the  carrier  had  not,  as  against 
the  real  owner,  a  lien  on  such  goods  for  the  balance  due  from 
•/•  Al,  for  J.  S,  was  not  the  real  owner/  A  carrier  who,  by 
the  usage  of  a  particular  trade,  is  to  be  paid  for  the  carriage  of 
goods  by  the  consignor,  has  no  right  to  retain  them  against  the 
consignee,  for  a  general  balance  due  to  him  for  the  carriage  of 
other  goods  of  the  same  sort  sent  by  the  consignor,  for  they 
became  the  property  of  the  consignee  from  the  moment  of  de- 
livery to  the  carrier.'  An  usage  for  carriers  to  retain  goods  as 
a  lien  for  a  general  balance  against  the  consignee,  does  not 
affect  the  right  of  the  consignor  to  stop  the  goods  in  transitu.^ 

*  Jackson  v,  Rogers,  2  Show.  337.    B.  N.  P.  70.    1  Saund.  312,  e.    2  Lord  Raym. 
867.    Per  Ellenborou^,  C.  J.,  6  Bast,  625. 

>'  Skinner  o.  Upshaw,  2  Lord  Raym.  762.    Per  Lord  ELlenboroagh,  in  Rnshford  v. 
Hadfield,  0  East,  522,  625,  527. 

«  Per  Holt,  C.  J.,  2  Lord  Raym.  867. 

*  Crdwshay  o.  Flomfray,  4  B.  &  A.  62.  (6  Eng.  C.  L.  345.) 

*  Ra^hford  v.  Hadfield,  6  East,  519.    7  East,  224.    Holdemess  v.  GolliBon,  7  B. 
fr  C.  212.     (14  Eng.  C.  L.  30  ) 

'  Wricrht  V.  Snell,  5  B.  &  A.  350.    (7  Eng.  C.  L.  127.) 

c  Butler  v.  WooUcott,  2  N.  R.  64.  ^  Oppenheim  v.  Russell,  3  B.  &  P.  49. 
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A  carrier's  lien  may  be  defeated  by  giving  up  possession  of 
the  goods,  and  when  once  waived  it  cannot  be  resumed.  ^  The 
right  of  lien/'  said  Lord  Kenyon,  "  has  never  been  carried 
further  than  while  the  goods  continue  in  the  possession  of  the 
party  claiming  it"* 
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ACTIONS  AGAINST  COMMON  CABBISBS. 
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1.  Fomi  of  actioD. 

9.  Who  may  bring  the  action  531 

3.  The  declaration        .        .  534 


4.  The  pleadings        .        .     536 

5.  The  evidence         .         .      536 


AsBump-  1. — Form  of  action.']  The  general  form  of  action  against 
sit  or  case  carriers  is  assumpsit  for  a  breach  of  an  express  or  implied  con- 
J|^^|?Jj®  tract,  to  take  proper  care  of  goods  entrusted  to  thera.**  But 
^m^,  *  ^"*^  is  also  sustainable  on  their  common  law  liability,  for  any 
injury  resulting  from  their  neglect  or  breach  of  duty  in  the 
course  of  their  employ.* 

Either  form  of  action  has  its  advantages  and  inconveniences. 
The  advantages  of  declaring  in  assumpsit  are,  that  the  plaintiff 
may  join  to  the  special  count  those  common  counts  to  which 
he  has  causes  of  action  applicable;  on  the  other  hand,  in  this 
•     form  of  action  he  is  subject  to  a  defence  of  set  off,  or  of  the  de- 
fendant's bankruptcy,*  and  he  cannot  join  a  count  in  trover; 
but  he  is  no  longer  liable  to  be  met  by  a  plea  of  abatement,  for 
not  joining  all  the  parties,*  as  was  formerly  the  case.     If  the 
declaration  be  in  case,  a  count  in  trover  may  be  added,  where 
there  is  evidence  of  a  conversion,  and  the  defendant  cannot 
plead  a  set  off;  but  a  count  in  assumpsit  cannot  be  added.' 
When  tro-      Trover  also  may  be  supported  against  a  carrier  for  deliver- 
ver  will  Lie  ing  goods  to  a  wrong  person  though  by  mistake ;'  or  for  de- 
livering them  on  a  forged  order;"*  or  for  abusing  his  trust;  as 
if  he  draws  out  part  of  the  contents  of  a  vessel  and  fills  it  with 

^  Sweet  xf,  Pym,  1  East,  5.  And  see  Kinlock  v.  Craig,  3  T.  R.  119.  Yates  r. 
Railston,  8  Taunt.  293.     (4  Eng.  C.  L.  109.) 

k  Boson  ».  Sandford,  3  Salk.  440.  Clarke  v.  Gray,  6  East,  560.  Dale  v.  Hall,  1 
Wils.  2S2.    S.  N.  P.  417. 

«  Gorett  V.  Hardinge,  3  East,  62.  Coibett  e.  Parkington,  6  B.  &  C.  268.  ( 13  Eng. 
C.  L.  170.)  Ross  V,  Johnson,  5  Burr.  2825.  Brotberton  v.  Wood,  in  Error,  6  Moore, 
141.  9  Price,  408.  3  B.  &  B.  54.  (7  Eng.  C.  L.  345.)  Woodward  v.  Booth,  7 
B.  &  C.  301.     (14  Eng.  C.  L.  48.) 

*  Parker  v.  Norton,  6  T.  R.  695.  •  11  G.  IV  &  1  W.  IV,  c.  68,  8.  5. 

'  Corbett  f>. -Parkington,  6  B.  &  C.  268.     (13  Eng.  C.  L.  170.) 

<  Yoal  o.  Harbottle,  Peake,  49.     Deyerenx  v,  Barclay,  2  B.  &  A.  708. 

k  Lubbock  V.  Inglis,  1  Stark.  104.    (2  Eng.  C.  L.  215.) 
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water;*  or  breaks  open  a  box  containing  goods  and  selfo  *them>  *531 
But  trover  will  not  lie  where  the  goods  are  lost  or  destroyed 
by  accident,  though  the  owner  may  have  an  action  on  the 
case;^  nor  for  a  bare  non-delivery;^  unless  the  goods  be. in  the 
possession  of  the  defendant,  and  he  refuse  to  deliver  them  on 
demand.®  A  carrier's  assertion  that  he  has  delivered  goods  to 
the  consignee,  which  is  false,  is  no  evidence  of  a  conversion.'' 
So,  if  a  carrier  has  a  lien  on  the  goods,  trover  will  not  lie  for 
reAising  to  deliver  them  up,  unless  a  tender  of  his  claim  is 
made.if  But  if  he  refuses  to  deliver  the  goods  on  a  different 
ground,  without  mentioning  his  lien,  he  cannot  afterwards  set 
it  up  as  a  defence  to  the  action.^ 

2. — Who  may  bring  the  action.']  An  action  against  a  car*  In  general 
rier  for  the  loss  of  goods  must  be  brought  by  the  person  in  the  con- 
whom  the  legal  right  of  property  in  the  goods  was  vested  at  5|^2^^ 
the  time,  "  for  he  is  the  person  who  has  sustained  the  loss,  if  m^Jf**^^^* 
any,  by  the  negligence  of  the  carrier,  and  whoever  has  sus-  bring  tfie 
tained  the  loss  is  the  proper  party  to  call  for  compensation,  action, 
from  the  person  by  whom  he  has  been  injured."'    Therefore 
the  action  against  a  carrier  for  the  loss  of  goods  sent  by  a  vendor 
to  a  vendee,  must  in  general  be  brought  in  the  name  of  the 
latter,  because  the  law  implies  that,  by  delivery  to  the  carrier, 
the  goods  become  the  property  of  the  consignee  and  at  bis  risk 
(subject  to  the  vendor's  right  of  stoppage  in  transitu.^    And 
it  is  iounaterial  whether  the  consignee  gave  directions  to  have 
the  goods  sent  by  the  particular  carrier  selected  by  the  con- 
signor or  not    ^  It  appears  to  me,"  said  Lord  Alvanley,  C.  J., 
^  to  be  a  proposition  as  well  settled  as  any  in  the  law,  that  if  a 
tradesman  order  goods  ^to  be  sent  by  a  carrier,  though  he  does    *532 
not  name  any  particular  carrier,  the  moment  the  goods  are  de- 
livered to  the  carrier  it  operates  as  a  delivery  to  thepurdiaser; 
the  whole  property  immediately  vests  in  him;  he  alone  can 
bring  an  action  for  any  injury  done  to  the  goods;  and  if  any 
accident  happen  to  the  goods,  it  is  at  his  risk.'' 

And  even  where  the  consignee  (who  resided  at  Naples)  had 
ordered  goods  to  be  sent  to  him,  from  Birmingham,  <<  on  in- 
surance being  effected.  Terms,  three  months  credit yro97i  the 
time  of  arrivaly^^  and  the  goods  were  accordingly  sent  (an 
insurance  having  been  effected)  by  the  owner  of  a  vessel  bound 
to  Naples,  through  whose  negligence  they  were  damaged. 

*  RiehardRon  v.  Atkinson,  1  Stra.  576.         ^  3  Saund.  47.    8  Stark.  Ev.  839. 

*  Roes  0.  Johnson,  5  Burr.  3825.    3  Sannd.  47,  f. 

'  Id,    Per  Lord  EUenborongh,  C.  J.,  in  Severin  e.  Koppell,  4  Esp.  157. 

*  Dewell  V.  Moxon,  1  TaunU  391.  '  AttersoU  «.  Briant,  1  Camp.  409. 
s  3  Saund.  47,/.  n. 

k  lb,  5th  ed.    Boardman  v.  Sill,  1  Camp.  410,  n, 
^  Per  Lord  Kenyon,  C.  J.,  in  Dawes  o.  Feck,  8  T.  R.  333. 

i  Id,    Snee  o.  Prescott,  1  Aikin,  348.    Godfrey  «.  Furzo,  3  P.  Wms.  186.    Talt 
V.  Bayle,  Cowp.  394*    3  Saund.  47,  h.    1  ChiUy  on  PI.  6. 
k  Dntton  9,  Solomonson,  3  B.  &  P.  584. 
Vol.  1.—2S 
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Held,  that  the  property  in  the  goods  vested  in  the  consignee, 
as  soon  as  they  were  despatched  from  Birmingham;  and  that 
the  actual  arrival  of  the  goods  was  not  a  condition  precedent 
to  render  him  liable  to  pay  for  them,  and  that  therefore  he 
might  maintain  an  action  against  the  ship-owner  for  the  injury 
done  to  the  goods^  and  the  same  rule  obtains  though  the  car- 
rier be  paid  by  the  vendor;  for  the  vendor  does  not  thereby 
become  an  insurep  of  the  goods>  Though  it  was  formerly  de- 
cided otherwise.^  But  the  vendor  in  delivering  the  goods  must 
do  all  that  is  necessary  to  furnish  the  vendee  with  a  remedy 
against  the  carrier  in  case  of  a  loss;  otherwise  the  vendee  will 
not  be  liable  to  the  vendor.*  Therefore,  where  a  carrier  gave 
notice  that  he  would  not  be  liable  above  5/.|  unless  the  goods 
were  insured,  it  was  held,  that  the  vendor  not  having  insured, 
could  not  recover  the  price  of  the  goods  against  the  vendee,  on 
the  ground  of  delivery  to  the  carrier;  "for,**  as  Lord  EUlen- 
borough,  C.  J.,  said,  "  the  vendor  had  an  implied  authority^ 
and  it  was  his  duty  to  do  whatever  was  necessary  to  secure 
the  responsibility  of  the  carriers,  for  the  safe  delivery  of  the 
goods."*  Yet,  in  a  few  days  after  the  decision  of  the  preced- 
ing case.  Lord  Ellenborough  held  otherwise  at  Nisi  Prius. 
*533  ^'  Upon  the  general  question,"  said  *his  Lord^ip,  <<  I  am  not 
now  called  upon  to  give  any  decisive  opinion,  but  as  it  is  in 
practice  so  unusual,  under  those  notices,  to  enter  and  insure 
goods  as  above  the  limited  value,  /  shall  be  inclined  to  hold 
thai  the  vendor  i^  not  bound  to  do  sOy  without  express  in- 
struclions  for  that  purpose.  Were  he  to  insure  of  his  own 
accord  with  the  carriers,  how  far  would  the  purchaser  be 
liable  for  the  heavy  additional  expenses  thus  incurred?"'' 

Where  the  bill  of  lading  stated  the  goods  to  be  shipped  by 
order,  and  on  account  of  the  consignee,  it  was  held  that  the 
consignor  could  not  maintain  an  action  against  the  ship-owner 
it  respect  of  the  goods.^  But  where  the  bill  of  lading  stated 
the  goods  to  be  shipped  by  fhe  plaintiffs,  to  be  delivered  at 
Surinam,  to  the  order  of  L^ — ,  and  the  freight  was  paid  by 
the  plaintifis  in  London,  Lord  Ellenborough,  C.  J.,  held,  an 
action  for  non-delivery  would  lie  at  the  suit  of  the  plaintiflSs; 
as  there  was  a  privity  of  contract  established  between  those 
parties,  by  ineans  of  the  bill  of  lading,  the  plaintifiis  would 
hold  the  sum  recovered  from  the  carrier  as  trustee  for  the  real 
owner>  Where  by  the  bill  of  lading  the  captain  was  to 
deliver  the  goods  for  the  consignor,  and  in  his  name  to  the 
consignee,  and  the  latter  at  the  time  of  shipment  had  no  pro- 
perty in  the  goods;  held,  that  an  action  against  the  ship-owners 

*  Fragano  v.  Long,  4  B.  &  C.  S19.    (10  Eng[.  C.  L.  313.) 
^  King  V,  MerediUi,  2  Camp.  639. 

*  Davis  V.  James,  5  Burr.  9680.    Moore  e.  Wilson,  1  T.  R.  659. 

A  Buckmaa  v.  Levi,  3  Camp.  416.  *  Clarke  v,  Hntchins,  14  East,  475. 

'  GothaT  «.  Tate,  3  Camp.  139.  .  <  Brown  v.  Hodgson,  S  Camp.  36. 

k  Joseph  V.  Knox,  3  Camp.  390. 
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for  damage  done  to  the  goods  must  be  brought  m  the  name 
of  the  consignor,  though  the  consignee  had  insured  the  goods, 
and  advanced  the  premiums  of  insurance  before  the  arrival  of 
the  sliip.* 

If  goods  be  forwarded  for  sale  on  approval,  the  consignor 
is  the  party  to  sue  the  carrier  for  the  loss;  for  no  property 
would  vest  in  the  consignee  until  he  received  and  adopted  the 
goods>  So,  the  bailee  of  goods  sending  them  by  a  carrier  to 
the  bailor,  may  sue  the  carrier  for  negligence.  As  where  a 
laundress  returned  clothes  by  a  carrier,  it  was  held  that  she 
might  sue  him.®  And  where  the  plaintifis  consigned  goods, 
•according  to  an  order  received,  to  a  person  whom  they  did  not  *534 
know,  and  who  afterwardis  appeared  to  be  a  swindler,  but  who 
got  possession  of  them  through  the  carrier's  negligence;  held, 
that  the  consignors  might  maintain  an  action  for  the  goods 
against  the  carrier,  as  the  property  had  not  passed  to  the  con- 
signee.* So,  where  goods  were  delivered  to  a  carrier  at  Exeter 
to  be  conveyed  to  Falmouth,  and  there  to  be  delivered  to  an 
agent  who  was  to  forward  them  to  the  consignee  abroad;  and 
the  carrier  detained  the  goods  on  the  ground  of  a  lien  against 
the  agent  for  his  general  balance;  it  was  held  that  trover 
might  be  maintain^.against  the  carrier,  at  the  suit  of  the  con- 
signor.^ 

3. — 7%6  declaration,]  We  have  seen  that  the  action  against 
a  carrier  may  be  in  assumpsit  or  case/{l)  In  a  declaration  in 
assumpsit,  it  is  not  necessary  to  commence  with  ah  induce- 
ment of  the  defendant's  b^ing  a  common  carrier,  or  of  the  na- 
ture of  the  conveyance;  it  will  be  sufficient  to  state  that  the 
goods  were  delivered  to  the  defendant,  and  his  undertaking  to 
carry  them  for  a  reward.^  In  stating  the  contract,  if  a  carrier 
only  limits  his  responsibility,  (as  a  carrier  by  land  may  stUl  do 
by  a  special  agreement,  or  any  other  carrier  by  giving  notice,) 
that  need  not  be  noticed  in  pleading;  but  if  a  stipulation  be 
made  that  under  certain  circumstances  (such  as  in  case  of  a 
loss  occasioned  by  fire  or  robbery)  he  shall  not  be  liable  at  all, 
that  must  be  stated.^  So  if  he  gives  notice  that  he  will  not 
pay  for  the  loss  of  goods  exceeding  5/.  in  value,  it  must  be 
stated;  but  if  he  give  notice  that  he  will  not  pay  more  than  5/. 


*  Sargent  v.  Morris,  3  B.  &  A.  277.    (5  Eng.  C.  L.  283.)    Evans  v.  MartleU,  Lord 
Raym.  271. 

|»  Swain  «.  Shepherd,  1  M.  &  Roh.  223.    Parke. 

*  Freeman  v.  Birch,  1  Nev.  &  M.  420.    (28  Eng.  C.  L.  326.) 

'  Duff  9.  Budd,  3  B.  «c  B.  177.   (7  Eng.  C.  L.  399.)    6  Moore,  469.    See  Stephen- 
son V.  Hart,  4  Bing.  476.     (16  Eng.  C. X.  47.) 

*  Tagliabue  v.  Wynn,  S.  N.  P.  416.  '  Jiniei  529. 

f  Dale  V.  Hall,  1  Wils  281.    2  Chitty,  PI.  227.    S.  N.  P.  416. 
k  Per  Abbott,  C.  J^  in  Latham  9.  Rntley,  2  B.  &  C.  22.    (9  Eng.  C.  L.  11.)    3D. 
&R.211. 

(1)  (Wmre  t.  G^,  U  Pick.  106.) 
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The  ter-    for  the  loss  of  any  goods,  it  need  not  be  stated.*    The  termini 

mini         should  he  correctly  described,  for  a  yariance  in  that  respect  will 

"^^nwSl^  be  fatal.    Where  the  contract  declared  upon  was  for  the  con- 

Mt  Ibrth    "v^eyance  of  goods  from  fV.  in  the  county  of  Middlesex  to  3! 

'   in  Essex,  the  contract  proved  was  to  convey  the  goods  bom 

*535    Aldgate  in  the  city  of  London,  *to  that  place;  it  was  hdd  a 

fatal  variance.^    But  where  the  teiminus  a  quo  was  stated  to 

be  London,  and  the  evidence  was  that  the  coadi  went  from 

Piccadilly,  which  is  in  Westminster,  it  was  held  no  variance, 

for  London  must  be  taken  in  the  enlai^ed  and  popular  sense 

of  a  collective  name,  and  not  in  the  limited  sense  applicable  to 

the  city  only.® 

So  where  the  declaration  stated  that  the  plaintiff  delivered  a 
trunk  to  the  defendant  to  be  put  in  a  coach  at  Chester,  in  the 
county  of  Chester,  to  wit  at,  &c.,  and  it  appeared  by  the  evi- 
dence that  it  was  delivered  in  the  city  of  Chester,  which  is  a 
county  of  itself;  it  was  held  no  variance,  for  there  was  no  evi- 
dence of  the  existence  of  any  other  place  called  Chests  in  the 
county  at  large.*^  Where  the  contract  declared  upon  was  for 
conveying  the  plaintiff  from  London  to  Blackheath,  and  the 
evidence  was,  that  the  words  ^  London  and  Blackheath"  were 
painted  on  the  coach  door;  that  the  corxh  was  licensed  to  run 
Jrom  Charing  Cross  only,  and  that  the  plaintiff  was  taken  up  at 
the  Elephant  and  Castle,  in  St.  George's  Fields;  held  to  be  no 
variance,  as  Charing  Cross  and  St.  George's  Fields  are  both  in 
Negli-  common  parlance  styled  London.*  An  averment  that  the  ser- 
g«i»^-  vants  of  the  defendant  negligently  ^  drove,  conducted,  and 
managed  the  coach,"  is  not  supported  by  evidence  of  negli- 
gence in  sending  out  an  insufficient  coach.'  An  allegation  that 
the  defendant  so  carelessly  and  negligently  conducted  himself, 
that  by  means  thereof  the  goods  were  lost,  is  sufficient  to  admit 
proof  of  gross  negligence.if 
Abate-  A  plea  in  abatement  for  the  non-joinder  of  a  co-proprietor  or 

meat.        co-partner,  is  now  unavailable.^(l) 

Case.  If  the  form  of  action  be  in  case^  the  declaration  must  show 

a  duty,  or  a  contract  from  which  a  duty  may  be  inferred,'  and 
must  state  a  breach  of  the  duty  according  to  the  fact.i 
*536        *The  other  points  noticed  under  the  head  of  assumpsit  will 
the  most  part  be  here  applicable. 

4.— The  pleadings.]  By  the  new  rules  H.  T.  4  Will.  IV,  the 

'  Clarke  v.  Gray,  6  East,  563. 

k  Tucker  o.  Cracklin,  3  Stark.  385.     (3  Eng.  C.  L.  394.) 

«  Beckford  v.  Cratwell,  1  M.  &  Rob.  187.    5  C.  &  P.  843.     (34  Eng.  C.  L.  300.} 

<  Woodward  v.  Booth,  7  B.  &  C.  301.     (14  Eng.  C.  L.  48.) 

•  Ditcham  v.  Chivis,  4  Bing.  706.    (15  Eng.  C.  L.  131.)    1  M.  &  P.  735. 

'  Mayor  o.  Humphries,  1  C.  &  P.  351.    (11  Eng.  C.  L.  379.) 

i  Smith  9.  Home,  3  Moore,  18.    8  Taunt.  144.    (4  fing.  C.  L  50.) 

k  11  Geo.  IV  &  1  Will.  IV,  c.  68,  s.  5,  anU,  530. 

>  Max  V.  Roberts,  13  East,  89.  i  3  Ch.  PI.  459.    3  Staikie,  347. 

(I)  (See  BmJc  ^Ormng9  ▼.  Bmmm^  3  Wtod.  ISa) 
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plea  of  not  guilty  in  the  latter  fonn  of  action  will  operate  as 
a  denial  of  the  loss  or  damage  of  the  goods  by  the  defendant 
as  a  carrier  for  hire,  or  for  the  purpose  for  which  they  were  re- 
ceived. In  assumpsit  against  a  carrier,  the  defendant  cannot, 
under  non-assumpsit,  give  evidence  to  show  that  the  value  of 
the  article,  for  the  loss  of  which  the  action  was  brought,  had 
not  been  declared  at  the  time  of  the  delivery  pursuant  to  the 
provisions  of  1 1  Geo.  IV,  &  1  Will.  IV,  c.  68,  such  defence 
must  be  specially  pleaded.* 

By  the  11  Geo.  IV,  &  1  Will  IV,  c.  68,  s.  10,  the  defend-  Payment 
ant  in  an  action  for  the  loss  of  goods,  may  pay  money  into  court  ?^  money 
in  the  same  manner  and  to  Uie  same  effect  as  in  any  other  ^^^  ^"^^ 
action.^ 

5. — Evidence,]  In  an  action  for  the  loss  of  goods,  the  defend- 
ant may  require  of  the  plaintiff  to  prove  the  actual  value  of 
the  goods.*(l)  Th^  receipt  of  the  carrier  for  the  goods  may 
be  given  in  evidence  to  prove  contract,  and  it  does  not  require 
a  stamp.**  The  declarations  of  a  coachman  respecting  the  loss 
of  a  parcel  are  evidence  against  the  carrier.*  To  support  an 
averment  of  negligence  or  loss,  it  will  be  sufficient  for  the 
plaintiff  to  prove  that  the  goods  had  not  arrived;  and  where 
the  plaintifi^s  shopman  was  called,  and  stated  that  he  did  not 
know  of  the  delivery,  and  that  the  parcel  could  not  have  been 
delivered  without  his  knowledge,  it  was  held  sufficient  to  call 
on  the  defendant  to  prove  a  delivery.'  But  in  an  action  on  the 
case  against  the  keeper  of  an  office  for  booking  and  forward- 
ing parcels,  where  the  declaration  **alleged  that  a  parcel  was  *537 
delivered  to  the  defendant,  and  that  he  promised  to  take  care 
of  it,  that  it  might  be  forwarded  to  its  destination,  and  averred 
that  it  was  lost  through  his  negligence;  held,  that  the  aver- 
ment was  not  supported  by  evidence  of  the  parcel  being  de- 
livered to  the  defendant,  and  that  it  did  not  reach  its  destina- 
tion, for  his  contract  was  to  deliver  the  parcel  to  a  carrier  only.* 

To  prove  the  ownership  of  the  defendants,  and  (heir  liability 
for  the  loss  of  a  parcel  sent  by  a  stage-coach,  an  entry  in  tl^^ 
register  book  in  Somerset  House,  stating  that  the  defqpdatnfV 
were  licensed  as  owners  of  a  coach,  was  held  insufficient,  with- 
out some  evidence  to  connect  them  suth  it.    If  the  entry  had 
been  signed  by  them,  it  might  be  sumcient.^    But  it  has  been 

*  Syms  e.  Chaplin,  1  Nev.  &  Peny,  199,  atUe^  597. 

k  See  Fail  v.  Pickford,  9  B.  &  P.  934.    Hutton  v^olton,  1  H.  Bl.  999.  n.    Yatet 
9.  Wtllan,  9  East,  198.    S.  N.  P.  490.  V 

«  11  Geo.  IV  &  1  Will.  IV.  c  68,  s.  9,  mnte^  591. 
<  Id,  8.  3.    See.  Latham  v.  Ratley,  R.  h  M.  13.    (91  Eng.  C.  L.  371.) 

•  Maybew  «.  Nelson,  6  G.  &  P.  68.     (95  Eng.  C.  L.  981.) 

'Griffiths  9.  Lee,  I  0.  ft  P.  110.    (11  Eag.  C.  L.  333.)    Recognised  in  Gilbwt 
0.  Dale,  1  N.  &  P.  99. 

c  Gilbart  v.  Dale,  1  N.  ft  P.  99.  >>  Strother  v.  Willan,  4  Csmp.  94. 

(l)(ThsfalosathepIseeofdeliTer3r.    Jf  Gfvgsr  ▼.  JC%«r«,  6  Ohio,  361.) 
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heldy  that  the  name  painted  on  a  coach  was  good  evidence  of 
the  party  being  the  proprietor." 

A  promise  made  by  the  book-keeper  of  a  carrier  at  the  office, 
to  make  compensation  for  the  loss  of  a  parcel,  cannot  be  adduced 
against  the  carrier  as  evidence  of  the  delivery,  unless  the  book- 
keeper be  shown  to  be  his  general  agent^ 


SECTION  vra. 

CARRIERS  OF  PASSENGERS. 

A  eurier       A  carrier  of  passengers  is  not,  like  a  common  carrier  of 
of  passen*  goods,  an  insurer  against  all  injuries  except  such  as  happen 
fTJonly  b  ^'^'^o^gh  the  act  of  God  or  the  king's  enemies.(l)    «  There  is  a 
cage  of  ne-  diflference,"  said  lV^ns6eId,  C,  J.,  "between  a  contract  to  carry 
gligence.    goods,  and  a  contract  to  carry  passengers.    For  the  goods  the 
carrier  is  answerable  at  all  events,  but  he  does  not  warrant  the 
safety  of  the  passengers.     His  undertaking  as  to  them  goes  no 
further  than  this,  that  as  far  as  human  care  and  foresight  can  go, 
he  will  provide  for  their  conveyance.'** 
Duties  of       It  is  the  duty  of  coach  proprietors  to  carry  passengers  when- 
co«ch        ever  *they  offer  themselves  and  are  ready  to  pay  the  fare,  if 
^^•538    ^^^^  hdive  sufficient  room  and  accommodation.    It  is  also  their 
duty  to  provide  coaches  reasonably  strong  and  sufficient  for 
the  journey;  careful  drivers  of  reasonable  skill  and  good  habits, 
and  horses  which  are  steady  and  not  vicious;  and  before  the 
coach  starts,  they  should  make  a  proper  examination  and  satisfy 
themselves  of  it  being  secure  in  every  respect.    If  there  is  the 
least  failure  in  any  of  these  things,  the  duty  of  the  coach  pro- 
prietors is  not  fulfilled,  and  they  are  responsible  for  any  injury 
or  damage  that  may  happen  to  a  passenger.^(2) 
Coach   ^^  Coach  owners  are  not  answerable  for  any  injury  happening 
owneraa^l^  a  passenger  from  accident  or  misfortune  where  there  has 
bte  for'Sk^®®^  ^0  negligence  or  default  in  the  driver;  as  where  the 
neffli-        coachman  drove  the  cos^  on  a  bank,  whereby  it  was  upset, 
genceor    and  the  plaintiff,  a  pa^nger,  seriously  injured;  and  it  ap- 

•  Baxfoid  V.  Nelson,  1  B.  4&  Ad.  571.  (90  Eng.  C.  L.  441.)  50  Geo.  Ill,  c.  48, 
8. 7.  ^ 

^  Olire  0.  Eames,  2  Stark.  18W    (3  Eng.  C.  L.  304.) 

*  Christie  v.  Griggs,  3  Camp.  81.  Aston  9.  HesTen,  3  Esp.  533.  White  v.  Bool- 
ton,  Peake,  81. 

dPerBest,C.  J.,inCroftsv.  Waterhoa8e,3Bing.  381.  (11  Eng.  C«  L.  190.)  11 
Moore,  133.  Jones  v.  Boyce,  1  Btark,  493.  (3  Eng.  C.  L.  483.)  Biemner  v.  Wil- 
liams, 1  C.  &  P.  414.  (11  Eng.  C.  L.  437.)  Harns  v.  Costair,  id.  636.  (11  Eng. 
C  X«.  505.) 

(1)  {Camden  Co.  v.  Burki,  Id  Wend.  637.)        (9)  {Ware  ▼.  Osy,  U  Pick.  106.) 
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peared  that  the  same  dritrer  had  passed  the  spot  where  the  ac*  unskilful- 
cident  happened  twelve  hours  before;  but  ia  the  interval  a  "*^«?  ®^ 
cottage  which  stood  in  the  road  had  been  removed,  in  conse-  ^^VLf?"  ^ 
'  quence  of  which  the  driver  mistook  the  road,  it  being  moon-  jf  there  be 
light.    The  judge  told  the  jury  that  as  the  road  was  sufficiently  no  default 
wide  and  there  was  no  obstruction,  the  coachman  ought  to  ot  negli- 
have  kept  on  it;  and  as  the  injury  had  arisen  in  consequence  §f".*^  ®" 
of  a  deviation,  the  plaintiff  was  entitled  to  a  verdict.    The  ^j  ^ 
jury  having  found  a  verdict  for  the  plaintiff,  the  court  granted  not  liable 
a  new  trial  on  the  ground  that  the  jury  ought  to  have  been  di-  for  inju- 
rected  to  consider  whether  or  not  the  deviation  was  the  result  ries  Jiap- 
qf  negligence.^     But  the  proprietors  of  stage-coaches  are  ^f]^.^ 
answerable  for  the  conduct  of  their  servants.    The  coachman  Lyg, 
must  exercise  the  best  and  soundest  judgment;  if  when  a 
danger  occurs,  he  may  adopt  one  of  two  courses,  and  he  selects 
the  most  hazardous,  the  owner  is*  responsible  for  any  mischief 
that  ensues.^    If  the  coach  be  passing  through  a  place  which 
the  coachman  knows  to  be  dangerous,  as  under  a  low  or  nar- 
row gateway,  &c.,  it  is  his  duty  to  warn  the  passengers  of  the 
danger,  so  that  they  may  avoid  it;  or  if  he  neglects  to  give  in- 
formation 'the  owners  are  liable  for  any  injury  which  a  passen-    *539 
ger  may  suffer,  and  which  he  might  have  escaped  if  the  coach- 
man did  his  duty;*  and  if  a  passenger  be  placed  in  such  a  perilous 
situation  in  consequence  of  the  coachman's  neglect  or  unskil- 
fulness,  that  as  a  prudent  precaution  for  the  purpose  of  self- 
preservation,  he  is  induced  to  leap  from  the  coach,  the  owners 
are  answerable  for  any  injury  he  may  thereby  sustain.^ 

The  general  rule  for  driving  is,  that  in  passing  on  the  road  Role  of 
the  foremost  person  shall  keep  to  the  left,  and  the  party  trying  driving, 
to  pass  him  shall  keep  to  the  right,  and  in  meeting,  each  party 
shall  keep  to  the  left;  but  this  rule  is  not  inflexible.  If  the 
road  be.  sufficiently  wide,  the  driver  is  not  bound  to  keep  on 
the  left  side,  provided  hd  leaves  room  for  other  carriages  that 
may  meet  him  on  their  proper  side.®  And  when  there  is  no 
other  carriage  on  the  road,  he  may  drive  in  any  part  of  it  that 
he  thinks  proper,  and  he  is  not,  under  such  circumstances,  re- 
sponsible for  an  accident  which  would  not  have  happened  if 
he  had  kept  on  the  left  side/ 

The  proprietors  are  also  liable  for  any  injury  that  may  arise  Defect  in 
to  a  passenger  from  a  defect  in  the  original  construction  of  the  *^®  ^^?' 
coach,  although  the  imperfection  was  not  visible,  and  could  not  ®f  ^^^  ^ 
be  discovered  upon  ordinary  examination.if    They  are  also  coach, 
answerable  for  the  improper  position  of  the  luggage.    Where 

*  Crofts  o,  Waterhouae,  $upnu 

^  Mayhew  v.  Boyce,  1  Stark.  423.    (d  Eng.  C.  L.  454.) 

<  Dttdky  V.  Smith,  1  Camp.  167. 

<  Jones  e.  Boyce,  1  Stark.  493.    (3  Eng.  C.  L.  483.) 

•  Wordsworth  v.  Willan  and  others,  5  fisp.  873. 
'  Aston  V.  Heaven,  3  Esp.  533. 

f  Sharp  V.  Gray,  9  Bing.  457.  (33  Eng.  C.  L.  331.)    3  M.  &  Scott,  681.    Brenmer 
9.  WiUiams,  1  C.  &  P.  414.    (U  Eng.  C.  L.  437.) 
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there  was  luggage  on  the  roof  of  the  coach  and  no  iron  railing 
between  the  luggage  and  the  passengers,  and  the  plaiutifiT, 
being  seated  with  her  back  to  the  luggage,  was  by  a  sadden 
jolt  thrown  from  the  coach,  whereby  her  leg  was  broken;  in 
an  action  against  the  proprietors,  the  jury  found  that  the  acci- 
dent arose  from  the  improper  construction  of  the  coach,  and 
from  the  luggage  being  on  the  seat  The  court  held,  that  these 
&cts  amounted  to  negligence  in  the  defendant* 

If  the  coach  break  down  it  is  primd  fade  evedence  of  negli- 
gence in  the  owners;^  and  if  at  the  time  that  the  coach  is  upset, 
*540    *it  was  carrying  more  passengers  than  the  statute  allowed,  it  is 
conclusive  evidence  that  the  accident  happened  from  overload- 
ing the  coach.® 
Tsking         If  places  be  taken  for  several  persons  to  go  inside  a  coach 
plaees.      iogethery  it  is  a  breach  of  the  contract  if  Uie  owner  only  pro- 
vMles  distinct  seats  for  them;  that  is  some  in  one  part  of  a 
double-bodied  coach,  and  the  rest  in  another  part  of  the  same 
coach;**  and  if  a  party  takes  a  place  outside,  it  is  a  breach  of 
the  agreement  if^  there  be  more  outside  passengers  than  the 
law  allows,  provided  he  refuses  to  go  by  the  coadi  on  that 
account.^ 

If  a  person  take  a  place  in  a  stage-coach  and  pay  at  the  time 
only  a  deposit^  if  he  be  not  ready  to  take  his  place  when  the 
coach  is  starting,  the  owner  may  fiU  it  up  widi  another  pas- 
senger.   But  if  instead  of  a  deposit  only,  he  pay  the  whole 
fiire,  he  may  take  his  place  at  any  stage  of  the  journey,  for  the 
proprietor  cannot  dispose  of  it^ 
Lien  on         The  proprietor  of  a  coach  has  a  lien  on  the  luggage  of  the 
tbe  lagw     passenger  for  his  fare,  but  he  cannot  detain  his  person  or  the 
**^'        clothes  which  he  has  on.» 

Though  a  postmaster  cannot  be  compelled  to  let  a  chaise,  yet 
if  a  traveller  be  permitted  to  go  into  it  and  put  on  his  luggage, 
the  postmaster  must  proceed  if  his  fare  is  tendered.^ 

'  Curtis  «.  Drinkwater,  3  B.  &  Ad.  1C9.    (39  Eng.  C.  L.  51.) 

k  Christie  o.  Grigrgs,  3  Camp.  79.  *  Israel  o.  Clarke,  4  Esp.  359. 

'  LoBg  V.  Home,  1  C.  &  P.  610.    (11  Enff.  C.  L.  495.) 

*  Id.  ^  Ker  v.  Mountain,  1  Esp.  37. 

<  Wolf «.  Siunmers,  3  Camp.  631.    Thoug^h  it  is  said  that  an  innkeeper  may  detain 

his  guest  until  he  pay  his  reckoning.    Newton  v.  Trig,  1  Show.  345.    Manning's 

Digest,  100. 
^  Massiter  «.  Cooper,  4  Esp.  S^. 
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SECTION  I. 

WHEN  AN  ACTION  ON  TSS  CASE  WILL  LIE. 

An  action  on  the  case  is  an  universal  remedy  given  for  all  Case'  is  ^ 
personal  wrongs  and  injuries  without  force;  and  it  is  a  settled  ^^®  proper 
distinction,  that  where  an  act  is  done  which  is  in  itself  an  tm-  J®™    ^^ 
mediate  injury  to  another's  person  or  property  there  the  reme-  qaential 
dy  is  usually  by  an  action  of  trespass  vi  et  armis;  but  where  damages. 
there  is  no  act  done,  but  only  a  culpable  omission,  or  where 
the  act  is  not  immediately  injurious,  but  only  by  consequence 
and  collaterally,  there,  no  action  of  tresspass  vi  et  armis  will  lie, 
but  an  action  on  the  case  for  the  damages  consequent  on  such 
omission  or  act'(l)    A  few  instances  will  illustrate  this  posi- 
tion.   *If  a  man  throw  a  log  of  timber  into  the  common  high-    *542 
way,  and  in  the  act  of  being  thrown,  it  hit  another  party,  the 
injury  is  immediate^  and  trespass  is  the  proper  remedy  against 
the  person  who  threw  it;  but  if  after  it  has  reached  the  ground, 
a  person  passing  along  the  highway  fall  over  it  and  be  hurt, 
the  injury  is  consequential  only,  and  the  proper  remedy  is  case.^ 
So  if  a  person  pour  water  on  my  land,  the  injury  is  immediate;  ' 

but  if  he  stop  up  a  watercourse  on  his  own  land,  whereby  it 
is  prevented  from  flowing  to  mine  as  usual,  or  if  he  places  a 

>  3  Bl.  Com.  183-3. 

^  Reynolds  v.  Clarke,  1  Stnu  636,  recognised  hy  the  court  in  Day  v.  Edwards,  5  T. 
R.  649,  and  in  Leame  v.  Bray,  3  East,  603. 

(1)  (Cbm  t.  Mtrk,  1  Ohio,  341.) 


542  CA8B*  [chap.  n. 

spout  on' his  own  building  in  consequence  of  which  water  af- 
terwards runs  therefrom  into  my  land,  the  injury  is  consequen- 
tial: because  the  flowing  of  the  water,  which  was  the  immedi- 
ate injury,  was  not  the  wrong  doer's  immediate  act,  but  only 
the  consequence  thereof,  and  whidi  will  not  render  the  act  it- 
self a  trespass  or  immediate  wrong.* 
Ranning  Difficulties  often  occur  in  actions  for  running  down  vessels 
down  Tee-  ^t  sea,  because  the  force  which  occasions  the  injury  is  not  in 
such  cases  necessarily  the  immediate  act  of  the  person  steering, 
for  the  wind  and  waves  may,  and  generally  do,  occasion  the 
force,  and  the  personal  act  of  tlie  party  rather  consists  in  put- 
ting the  vessel  in  the  way  to  be  acted  upon.^  Where,  in  an 
action  on  the  case  for  nmning  down  the  plaintiff's  ship,  the 
declaration  stated  the  injury  to  be  done  by  the  negligence  and 
unskilfulness  of  the  defendant  in  the  management  of  his  vessel ; 
after  verdict  for  the  plaintiff,  on  a  motion  in  arrest  of  judgment 
on  the  ground  that  the  action  ought  to  have  been  in  trespass, 
the  court  held,  that  case  was  the  proper  remedy;. for  the  negli- 
gent and  improvident  management  of  the  defendant's  ship  did 
noi  imply  any  act  done  by  him;  the  ruoning  against  the  plain- 
tiff's vessel  might  have  been  owing  to  the  wind  and  the  tide.(l) 
If  it  had  appeared  in  evidence  that  the  defendant  had  wilfully 
done  the  act,  the  plaintiff  must  have  been  nonsuited.^  So  where 
in  trespass  for  running  down  a  vessel,  it  appeared  that  the  de- 
*543  fendant,  who  was  master  and  owner  of  the  vessel  by  *which 
the  injury  had  been  done,  was  on  board  at  the  time,  but  that 
the  pilot,  and  not  the  defendant,  gave  the  order  which  caused 
•  the  accident;  the  jury  having  found  that  the  accident  was  oc- 
casioned by  negligence,  the  court  held,  that  trespass  could  not 
be  maintained,  because  the  order  which  occasioned  the  acci- 
dent was  not  given  by  the  defendant^  But  in  a  subsequent 
case,  where,  in  a  similar  action,  it  appeared  that  at  the  time  of 
the  accident  the  defendant  was  on  board  his  ship  at  the  helm, 
but  that  he  was  desirous  of  steering  clear  of  the  plaintiff,  a^id 
tliat  the  accident  was  to  be  ascribed  to  his  unskilfulness.  Lord 
Ellenborough,  held,  that  trespass  and  not  case  was  the  proper 
remedy,  observing,  that  whether  the  injury  arose  directly  or 
followed  consequentially  from  the  act  of  the  defendant y  was 
the  only  just  and  intelligible  criterion  of  trespass  and  case.  It 
made  no  difference  that  the  parties  were  sailing  on  shipboard. 
The  defendant  was  at  the  helm  and  guided  the  motions  of  the 
vessel.  The  winds  and  the  waves  were  only  instnunental  in 
carrying  her  along  in  the  direction  which  he  communicated. 

*  Reynolds  v.  Clarke,  2  Lord  Raym.  1399.    Stra.  634.    Haward  e.  Banks,  2  Burr. 
1U4.     1  Ch.  PI.  128. 
^  Per  Le  Blanc,  J.,  in  Leame  «.  Bray,  3  East,  603. 
«  Ogrle  V.  Barnes,  8  T.  R.  188. 
'  Haggett  V.  Montgomery,  2  N.  R.  446.    Rogers  v.  Imbleton,  id.  117. 

(1)  (fffwIrtM  r.  Tkt  Duek€99  and  Onngt  SUrnnboai  Co,  2  Wend.  452.) 
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The  force  therefore  proceeded  from  him,  and  the  injury  which 
the  plaintiff  sustained  was  the  immediate  effect  of  that  force/ 

Case  is  the  proper  remedy  for  injuries  to  real  property  cor-  Injnries  to 
poreal  where  the  injury  is  not  immediate  but  consequential,  as  "*1  ?^^ 
for  causing  land  to  be  overflown.'*    So  for  the  continuance  of  V^^J* 
an  act  for  which  trespass  lies,  after  a  recovery  by  the  plaintiff 
in  trespass.*    So  for  disturbance  in  the  enjoyn:ent  of  an  ease- 
ment, as  by  obstructing  lights  or  air.*  So  for  injuries  to  water- 
courses, where  the  plaintiff  is  not  owner  of  the  soil,  but  entitled 
to  the  use  of  the  water."    So  for  not  repairing  fences,^  or  not 
carrying  away  tithes.^    So  case  is  the  proper  'remedy  by  a  re-    •544 
versioner  for  injuries  done  to  real  property.*(l)    Case  is  the  Injoriesto 
proper  remedy  for  injuries  to  rights  incorporeal;  as  for  obstruct-  incorjfo- 
ing  a  private  way,*  or  a  public  way,  if  the  plaintiff  has  sus-       "gats 
tained  any  damage  thereby,  as  if  he  was  delayed  on  his  jour- 
ney, and  obliged  to  take  a  more  circuitous  route.J    So  for  dis- 
turbance of  common  of  pasture  or  estovers.*^  So  for  disturbing 
a  party  in  the  possession  of  a  pew  in  the  church,  if  it  be  an- 
nexed to  a  house  in  the  parish;  for  otherwise  no  action  lies.' 

An  action  on  the  case  lies  for  disturbance  of  an  ancient  fer-  Disturb- 
ry.(2)    The  owner  need  not  have  the  property  ia  the  soil  on  ance  of  tn 
either  side  of  the  river;  as  this  is  a  possessory  action,  it  is  suffi-  ?J^°* 
cient  for  the  plaintiff  to  prove  that  he  was  in  possession  when  ®"^* 
the  cause  of  action  arose,  and  that  the  ferry  had  existed  for  a 
long  time,  without;proving  that  it  had  a  legal  origin."*  If  there 
be  an  exclusive  ferry  from  •^.  to  J9.,  it  does  not  prevent  persons 
from  going  by  any  other  boat  from  j1.  directly  to  C,  though  it 
lie  near  B.y  provided  it  be  not  done  fraudulently,  and  as  a  pre- 
tence for  avoiding  the  regular  ferry."  Where  there  was  an  an- 
cient ferry  from  ^.  to  J9.,  which  led  to  a  public  highway,  and 
another  con!?tructed  a  landing-place  in  C,  a  short  distance  from 
i?.,  and  carried  passengers  over  from  ^.  to  C,  from  whence 

r 

*  CoTell  V.  Laming,  I  Camp.  497.  This  rulinfir,  howeyer,  is  scarcely  reeonclleable 
with  the  current  of  authorities.  See  what  Littledale,  J.,  says  in  Moreton  «•  Hardeni, 
4  B.  &  C.  909.    (10  Eur.  C.  L.  318.) 

^  Howard  v.  Banks,  2  Burr.  1114. 

«  Lawrence  «.  Obee,  1  Stark.  SS.    (3  Eng.  C.  L.  378.)    See  Utle  <'  Nuisance.** 

d  2  Saund.  113.  •  Carrington  v.  Taylor,  11  East,  571. 

'  Star  ^.  Rokeby,  1  Salk.  335. 

«  Shapcott  V.  Mttgford,  1  Lord  Raym.  187. 

k  Com.  Digr.  Case,  '« Nuisance,"  B.    1  Saund.  323,  5. 

I  Com.  Dig.  Case,  **  Disturbance/*  A.  2. 

i  Greasley  v.  Codling,  9  Moore,  489.    2  Bing.  263.    (9  Eng.  C.  L.  407.) 

k  Com.  Dig.  Case,  '*  Disturbance,"  A.  1. 

1  Stocks  V.  Booth,  1  T.  R.  430.  Mainwaring  o.  Giles,  6  B.  &  A.  366.  (7  Eng.  C. 
L.  129.) 

>  Peter  v.  Kendal,  6  B.  &  C.  703.  (13  Eng.  C.  L.  299.)  Trotter  v.  Harris,  2  Y. 
&J.  285. 

•  Tripp  V.  Frank,  4  T.  R.  666. 

(1)  {Ayer  ▼.  BarOeti^  9  Pick.  156.) 

(2)  (Sec,  M  to  ferriea,  the  arguments  and  authbrhiet  cited  in  Charle$  River  Bridge  ▼.  War^ 
ren  Bridge^  11  Poter«,  420.)' 
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they  passed  to  the  same  highway  upon  which  the  ancient  fer- 
ry was  estabUshedy  before  it  reached  any  town  or  village,  it 
was  held  to  be  an  injury  to  the  ancient  ferry^  for  which  an  ac- 
tion on  the  case  would  Ue.*  But  where  there  was  a  river  pass- 
ing by  several  towns  or  places,  it  was  held  that  the  existence 
of  an  ancient  ferry  over  such  river  from  a  particular  point  on 
one  side  to  a  particular  point  on  the  other,  did  not  preclude 

*545  persons  from  using  the  river  as  a  public  ^highway,  from  or  to 
all  the  towns  or  places  on  its  banks,  which  were  not  in  a  line 
leading  from  one  terminus  of  the  ferry  to  the  other> 

So  case  lies  for  disturbance  in  the  enjoyment  of  an  ancient 
decoy,  by  discharging  guns  near  it,  so  as  to  deprive  the  plain- 
tiff of  the  profit  of  it  by  frightening  away  the  wild  fowl;  for  if 
a  man  useth  his  art  or  his  skill  to  take  wild  fowl,  and  dispose 
of  them  for  his  profit,  this  is  his  trade,  and  he  that  hinders 
another  in  his  trade  or  livelihood  is  liable  to  an  action  for  so 
hindering  him.®    But  an  action  is  not  maintainable  for  fright- 
ening away  game  from  a  preserve  (not  being  a  franchise;"^)  or 
for  disturbing  a  rookery,  because  rooks  are  birds y^ra;  naiurm^ 
destructive  in  their  habits,  and  not  protected  by  any  statute, 
but  on  the  contrary  have  been  declared  by  the  legislature  to  be 
a  nuisance  to  the  country  where  they  are;  the  plaintiff  there- 
fore could  acquire  no  right  of  property  in  them.    This  is  dis- 
tinguishable from  the  preceding  case  of  a  decoy,  for  wUd  fowl 
are  protected  by  the  statute,  and  they  constitute  a  known  arti- 
cle of  food,  and  there  the  plaintiff  had  incurred  expense,  and 
employed  skill  in  doing  that  which  was  useful  to  the  public.® 
Case  will  lie  against  a  man  for  maliciously  splitting  his  cause 
of  action,''  or  procuring  a  person  to  commence  a  suit  against 
another  to  vex  him.*    So  it  lies  for  persuading  the  plaintiff's 
wife  to  live  apart  from  him,  whereby  he  lost  the  comfort  of 
her  society,  and  the  advantage  of  her  fortune.^    So  against  a 
witness  for  not  obeying  a  subpoena;*  so  for  the  infringement  of 
a  copyright^    So  it  lies  for  letting  loose  dangerous  animals,  for 
negligence  in  riding  horses,  for  false  and  deceitful  representa- 
tions, for   unlawfully  exercising  trades,  for   injuries   to  the 
health  or  reputation,  for  a  libel,  slander,  &c.^    So  where  the 

*M6    •owner  of  a  mine  neglected  to  cover  over  the  shaft,  in  conse- 
quence of  which  the  plaintiff's  horse  fell  in  and  was  killed;  it 

*  Hnvzey  «.  Field,  3  C.  M.  &  R,  433.    1  Gale,  166. 

«  CarriiigtoB  v.  Taylor,  11  East,  574.    S  Camp.  958.    See  B.  N.  P.  79. 

*  Haniiam  v.  Moekett,  3  B.  fr  C.  9S4.    (9  Eng.  C.  L.  980.)    4  D.  &  R.  518. 

'  Per  Littledale,  J.,  in  Smith  v.  Goodwin,  4  B.  dc  Ad.  490.    (94  Eng.  O.  L.  91.) 
f  Id,    Com.  Dir.  Case,  *«  DletuitiaAee,**  A.  4. 
^  Winsmore  v,  Oreenbank,  Willea,  677. 

*  Peaiaon  v.  Ilea,  Doug.  556.    Hallett  9*  Meera,  13  East,  17,  n. 

J  Clementa  v,  Goulding,  11  Eaal,  Hi,    Boworth  v*  Wilkes,  I  Camp.  94. 
kSfielClbPLU9U>i49« 
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was  hdd  that  an  action  on  the  case  would  lie  against  the  owner 
for  the  loss  of  the  horse.*(l) 

An  action  on  the  case  is  frequently  given  by  the  express  Case 
provisions  of  some  statute  to  the  party  aggrieved;^  and  it  has  some- 
been  decided  that  where  a  navigation  act  empowered  the  com-  **™^  ^T' 
pany  to  sue  fdr  calls  by  action  of  debt,  or  on  the  case,  an  action  ^i^/  ' 
on  the  case  might  be  maintained  though  flie  defendant  was 
thereby  deprived  of  the  means  of  availing  himself  of  a  set  off.® 
Where  a  statute  prohibits  an  injury  to  an  individual^  or  enacts 
that  he  shall  recover  a  penalty,  case  will  lie.'    It  Ues  at  the 
suit  of  a  landlord  against  a  sheriff  for  taking  goods  without 
paying  a  vear's  rent;®  and  case  only  can  be  sustained  against 
a  justice  for  a  conviction  which  has  been  quashed,  pursuant  to 
43  Geo.  Ill,  c  141.f 

Case  is  the  proper  remedy  against  a  master  for  injuries  oc-  Case  lies 
casioned  by  the  negligence  or  unskilfulness  of  his  servant  ;s  against  a 
but  where  a  master  and  servant  were  together  in  a  vehicle,  ?*®*®'  f?^ 
which  the  servant  drove,  and  the  horse  ran  away,  whereby  an  greno^of' 
injury  was  occasioned  which  amounted  to  trespass  on  the  part  Ek  ser- 
of  the  servant;  the  court  held,  that  the  master  was  liable  in  vant. 
trespass,  for  as  he  was  present  he  had  control  over  his  servant; 
the  trespass  of  the  servant,  therefore,  was  the  trespass  of  the 
master.    This  case  was  distinguishable  from  Hugget  v.  Mont* 
gomery;'  for  there  the  pilot  was  independent  of  the  master.' 
But  the  master  is  not  liable  for  any  injury  arising  from  the 
wiiful  act  of  his  servant;  therefore  where  a  servant  in  the  ab* 
sence  of  his  master,  wilfully  drove  his  master's  chariot  against 
the  plaintiff's  chaise,  it  was  held,  that  the  master  was  not 
liable  for  the  injury  doneJ    For  no  master  is  chargeable  with 

»  Lybraj  «.  White,  1  Mees.  U  Wels.  435. 

^  Com.  Dig.  «« Action  on  the  statute,"  A.  F. 

«  Huddersnekl  Canal  Co.  v.  Buckley,  7  T.  R.  36. 

'  Com.  Dig.  *' Action  on  statute,"  A.  F. 

*  Bristow  o.  Wright,  Doug.  665.  Andrews  v.  Dixon,  3  B.  &  A.  645.  (5  Eng.  C. 
L.  410.) 

'  Massey  e.  Johnstone,  13  East,  67. 

<  Croft  V.  Alison,  4  B.  &  A.  590.  (6  Eng.  C.  L.  528.)  Morley  «.  Gainsford,  3 
H.  Bl.  443. 

^  AnU^  543.  ^  Chandler  «.  Broughton,  1  C.  &  M.  39. 

J  M'Manns  «.  Crickett,  1  East,  106,  pod^  589. 

(1)  (8o  it  lies  a^ntt  one  who  knowingly  sells  unwholesome  meat  Ptekham  ▼.  HAman^ 
11  Pick.  484.  So  against  a  hank  for  a  refusal  to  deliver  to  the  owner  a  certificate  of  stock. 
Hu99ty  V.  Manufacturers*  Bank^  10  Pick.  415.  So  against  a  public  officer  for  reibsioe  plain- 
tiff*8  vote  at  a  town  meeting.  Osgood  ▼.  Bradley ^  7  Greenl.  411.  So  against  one  who  snf* 
fercd  a  slave  to  ej«cape.  Steam  Co,  ▼.  Hangerford^  6  Gill  ^  Johns.  291.  For  withdrawmg  « 
deed  from  the  public  officer  where  it  had  been  left  for  record,  whereby  tlie  pluinti£f*s  title  wae 
•objected  to  embarrasRinent.  Hine  v.  RobbinSt  8  Conn.  342.  Against  an  officer  for  an  escape. 
Brown  ▼.  Genung^  1  Wend.  115.  Against  a  mngistrate  for  a  corrupt  refusal  to  allow  an  appeal 
from  his  decision.  Tompkins  ▼.  Sands,  8  Wend.  462.  Where  the  plaintiff  owned  and  occo* 
pied  the  foundation,  and  first  and  second  stories  of  a  building,  and  the  defendant  owned  the 
third  iitory  and  roof  of  the  same  building,  and  the  defendant  enfTered  the  roof  to  become  leaky 
and  ruinous,  in  consequence  of  which,  the  plaintifi^s  goods  in  the  lower  i»tory  were  damaged; 
it  was  held,  thot  an  action  on  the  case  would  not  lie,  but  that  the  plaintiff's  remedy  must  be 
OTHfitt  m  Chanoery.    Cketasfmough  t.  Green,  10  Conn.  3ia) 
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the  acts  of  his  servant,  but  whea  he  acts  in  the  execution  of 
the  authority  given  to  him.* 


SECTION  n. 

WHEN  CASS  IS  A  C0NCVRR£NT  REMSDY  WITH  TBESPASS. 

When  a         There  are  many  cases  in  which,  though  the  injury  is  im- 
party  may  tnediaiey  the  plaintiff  may  waive  the  trespass,  and  sue  in  case 
wure  the  f^j,  ^j^^  consequential  damaged    "  No  doubt,"  said  Bay  ley  J., 
and^BTO  in  "  trespass  will  lie  when  an  injury  is  inflicted  by  the  wilful  act 
case.         of  the  defendant,  but  it  is  also  clear  that  case  will  Ue,  where 
the  act  is  negligent  and  not  wilful."*    ^  A  person  may  bring 
trespass,"  said  Blackstone,  J«,  <^  for  the  immediate  injury,  and 
subjoin  a,  per  quod  for  the  consequential  damage;  or  case  for 
the  consequential  damage  passing  over  the  injury."*    Where 
the  master  of  a  ship  brought  case  for  imlawfully  taking  his 
ship,  the  court  held,  that  though  he  might  iiave  brought  tres- 
pass for  the  forcible  dispossession,  yet  he  might  waive  the 
trespass  and  sue  the  defendant  in  case  for  the  loss  of  the  benefit 
When  the  which  would  have  arisen  to  him  from  the  voyage.*    In  cast 
injury  is    against  three  defendants,  proprietors  of  a  stage  coaoh,  the  de- 
S  neS^-    claration  stated,  that  the  defendants  so  carlessly  managed  their 
genc^       coach  and  horses,  that  the  coach  ran  against  the  plaintiff  and 
case  is  the  broke  his  leg.     It  appeared  in  evidence  that  one  of  the  defeod- 
pr^r  re-  ants  was  driving  at  the  time  when  the  accident  happened,  and 
^^y*       the  jury  found  that  it  happened  through  his  negligent  driving; 
held,  that  case  was  the  proper  form  of  action  against  the  three, 
•548    Holroyd,  J.,  observing,  *"  In  cases  where  there  is  no  ground  of 
action,  except  the  trespass,  perhaps  case  will  not  lie,  but  where 
an  actual  damage  has  been  sustained  the  trespass  maybe 
waived,  and  an  action  is  maintainable  on  the  special  circum- 
stances of  the  case.     Here  there  was  a  ground  of  action  inde- 
pendent of  the  trespass.    The  real  ground  of  action  is  the 
negligence  of  the  driver.    Trespass  might  lie  against  the  driv^er 
by  reason  of  his  doing  the  particular  act;  but  still  there  would 
be  a  ground  of  action  against  his  co*proprietors,and  that  could 
only  be  an  action  on  the  case:  for  they  are  not  by  his  act 
made  co-trespassers."'  So  it  has  been  held,  that  where  through 

*  Per  Holt,  C.  J.,  in  Middleton  v.  Fowler,  Salk.  282,  cited  in  1  Eaet,  108. 

^  Branscombe  v.  Bridges,  1  B.  &  C.  145.     (8  Eng.  C.  L..43.)    2  D.  &  R.  256. 
«  Moreton  v,  Hardem,  4  B.  &  C.  227.     (10  Eng.  C.  L.  316.)     See  WilUamfl  r. 
Hollarfd,  pott,  548. 

*  In  Scott  V.  Shepherd,  2  Bl.  897,  poft,  tit.  *<  Trespass.*' 

'  Pitts  V.  Gaince,  1  Salk.  10;  reco&rnieed  by  Holroyd,  J.,  in  Branscombe  «.  Bridges, 
2  D.  &  R.  257;  and  in  Moreton  v.  Hardem,  4  B.  &  C.  228.     (10  Eng.  0.  L.  316.) 
f  Moreton  v.  Hardern,  4  B.  &  C.  223.     (10  Eng.  C.  L.  316.) 
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negligent  and  careless  driving  one  vehicle  was  caosedybrct A/y 
to  strike  another,  case  was  sustainable  for  the  consequential 
damages,  though  the  injury  was  immediate  upon  the  violence 
as  it  did  not  appear  that  the  act  was  toit/ttl.*  So  case  or  tres* 
pass  will  lie  against  a  landlord  who,  having  distrained  goods 
sufficient  to  pay  his  rent,  abandons  the  distress,  and  afterwards 
makes  a  secona  distress  for  the  same  rent.^  So  for  an  exces* 
sive  distress.®  So  where  the  light  of  the  defendant's  window 
was  obstructed  by  the  defendant's  building  on  a  party  wall  be- 
longing to  both  parties;  it  was  held,  that  the  plaintiff  might 
maintain  trespass  or  case.^ 

Case  is  also  a  concurrent  remedy  with  trespass  for  malici- 
ously issuing  out  B,fiat;  for  the  plaintiff  not  being  subject  to 
the  bankrupt  laws,  the  commissioners  could  have  no  jurisdic- 
tion: in  which  case  trespass  is  always  sustainable,  provided 
the  injury  be  forcible  and  immediate.*  So  whenever  the  pro- 
ceeding is  in  a  court  having  no  jurisdiction,  and  is  malicious 
and  unfounded,  the  plaintiff  may  elect  to  ^e  in  either  form  of 
action/  Case  however,  and  not  trespass  is  the  proper  remedy 
for  injuries  *sustained  by  the  regular  process  of  k  court  of  com-  •54§ 
petent  jurisdiction,  as  for  a  malicious  arrest  or  a  malicious  pr9- 
secution.^  If  a  party  acts  himself  in  apprehending  another, 
he  may  be  liable  in  trespass;  but  if  he  falsely  and  maliciously 
and  without  any  probable  cause,  puts  the  law  in  motion,  that 
is  properly  the  subject  of  an  action  on  the  case.**  Therefore, 
where  the  defendant  charged  the  plaintiff  with  the  commission 
of  a  felony,  who  in  consequence  thereof  was  taken  before  a 
magistrate,  and  discharged  on  his  promise  to  appear  again; 
whereupon  the  defendant  made  another  charge  of  felony 
against  him,  upon  which  the  plaintiff  was  again  put  to  the  bar 
but  discharged  on  a  similar  promise;  held,  that  case,  and 
not  trespass  was  the  proper  remedy  against  the  defendant,  for 
he  merely  put  the  law  in  motion,  and  did  not  assist  in  appre- 
hending the  plaintiff.*  But  where  the  process  is  irregular , 
trespass  is  the  proper  form.^    Trespass  or  case  will  lie  for 


>  Williams  v.  Holland,  10  Bingr.  113.  (25  Eng.  C.  L.  50.)  3  M.  &  Scott,  540. 
6  C.  &  P.  23.     (25  Eng.  C.  L.  261.) 

^  Smith  9.  Goodwin,  4  B.  &  Ad.  413.  (24  Engr.  C.  L.  89.)  2  N.  &  M.  114.  See 
Branscorobe  «.  Bridges,  1  B.  &  C.  145.    (8  Eng.  C.  L.  43.) 

<  Holland  v.  Bird,  3  M.  &  Scott,  363.  10  Bing.  15.  (25  Eng.  C.  L.  14.)  Storeh 
V.  Clarke,  1  N.  &  M.  671. 

<  Wells  V.  Ody,  7  C.  &  P.  410.  (32  Eng.  C.  L.)  1  M.  &  Wels.  452.  2  Gale, 
19. 

*  Chapman  v.  Pickersgill,  2  Wila.  145.  Perkin  «.  Proctor,  id*  392.  See  Dos  well 
V.  Impey,  1  B.  &  C.  163.    (8  Eng.  C.  L.  51.) 

'  Goslin  V.  Wilcock,  2  Wils.  302. 

(  Bell  V.  Broadbent,  3  T.  R.  185.  Johnstone  v.  Sutton,  1  T.  R.  535.  Gyfford  v. 
Woodgate,  11  East,  297.  Elsee  v.  Smith,  2  Ch.  R.  304.  1  D.  &  R.  97.  (16  Eng. 
C.  L.  19.) 

k  Per  Bayley,  J.,  id,  102.    See  tit.  «  Trespass,"  poU. 

'  Barber  o.  Kollinson,  1  C.  &  M.  330. 

^  iil.  see  tit.  ••  Trespass,"  pod. 
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seductDg  a  man's  vife  or  daughter,  bat  trespass  is  the  usual 
remedy. 


SECTION  m. 

▲  CONCURBEITT  R£M£Dr  WITH  ASSUMPSIT. 

Case  or         Case  is  a  concurrent  remedy  with  assumpsit  whenever  there 
assompsit  jg  ^  breach  of  duty  from  which  the  law  implies  a  promise, 
where^      Thus  case  or  assumpsit  will  lie  against  an  attorney  for  negli- 
there  18  a   gence  or  unskilfulness  in  conducting  a  cause;*  or  against  car- 
broach  of  riers  and  other  bailees  for  any  injury  resulting  from  personal 
daty.         property  entrusted  to  their  care,^  or  against  surgeons,  or  other 
professional  men,  or  tradesmen,  as  blacksmiths,  for  misfeasance ; 
for  their  liability  is  founded  on  the  common  law,  as  well  as  on 
the  contract:^  and  although  there  be  an  express  contract,  a 
*550    party  *is  not  bound  to  resort  to  that  contract  as  the  gist  of  the 
afttion,  but  he  may  declare  on  the  tort  and  say  that  the  party 
has  neglected  to  perfonn  his  duty.*    "  What  inconvenience  is 
there,"  said  Lord  EUenborough,  **  in  suffering  the  party  to 
allege  his  gravamen  as  consisting  in  a  breach  of  duty  arising 
out  of  an  employment  for  hire,  and  to  consider  that  breach  of 
duty  as  tortious  negligence,  instead  of  considering  the  same 
circumstances  as  forming  a  breach  of  promise  implied  from  the 
same  consideration  of  hire?"®    We  have  already  seen  that  in 
many  cases  the  plaintiff  may  waive  a  tort,  and  sue  in  as- 
sumpsit/ 
Where  Where  there  is  an  express  promise  and  a  legal  obligation  re- 

there  is  an  suits  from  it,  then  the  plaintiff's  cause  of  action  is  most  accu- 
^^^  rately  described  in  assumpsit,  in  which  the  promise  is  stated  as 
Sod? le-  ^^^  S^^^  of  the  action.  But  where  from  a  given  state  of  facts, 
^obliga-  the  law  raises  a  legal  obligation  to  do  a  particular  act,  and  here 
tion.  is  a  breach  of  that  obligation,  and  a  consequential  damage; 

there,  although  assumpsit  may  be  maintainable  upon  the  pro- 
mise implied  by  law  to  do  the  act,  still  an  action  on  the  case 
founded  in  tort,  is  the  more  proper  form  of  action,  in  which 
the  plaintiff  in  his  declaration  states  the  facts  out  of  which  the 
legal  obligation  arises,  the  obligation  itself,  the  breach  of  it,  and 
the  damages  resulting  from  that  breach.*^  Where  a  lessee  by 
deed  poll,  assigned  his  interest  in  the  demised  premises  to  •^., 
subject  to  the  payment  of  the  rent  and  the  performance  of  the 


*  Jfife,  196. 

^  AnU,  639.  «  1  Saund.  313. 

«  Per  Bayley,  J.,  in  Bamett  o.  Lynch,  5  B.  ft  C.  606.    (13  Eng.  C.  L.  333.) 

*  In  CoTett  V.  Radnidge,  3  East,  70.  '  JinU^  4. 

<  Per  LitUedale,  J.,  in  Bamett  «.  Lynch,  6  B.  &  C.  609.    (13  Eng.  C.  L.  334.) 


SfiC.  IV.]     ▲  COKCUBRENT  BEMEDT  WITH  COVENANT.  550 

covenants  contained  in  the  lease^  A.  took  possession  and  occu- 
pied the  premises  under  this  assignment,  and  before  the  expi- 
ration of  the  term  assigned  to  a  third  person.  The  lessor  hav- 
ing sued  the  lessee,  and  recovered  damages  for  breach  of 
covenant  committed  during  the  time  that«^.  continued  assignee 
of  the  premises;  it  was  held,  that  the  lessee  might  maintain  an 
action  on  the  cast  against  t^.  for  having  neglected  to  perform 
the  ^covenants  during  the  time  that  he  continued  assignee, 
whereby  the  lessee  sustained  damage;  and  Abbott,  C.  J.,  said, 
^  I  think  that  assumpsit  would  also  lie,  for  the  defendant  by 
taking  the  estate,  subject  to  the  payment  of  rent,  and  the  per- 
formance of  the  ^covenants  in  the  original  lease,  thereby  made  *551 
it  his  duty  to  pay  the  rent  and  perform  the  covenants;  and  if 
by  neglecting  that  duty,  a  burden  is  cast  upon  the  person  from 
whom  he  took  the  estate,  the  law  will  imply  a  promise,  as 
arising  out  of  that  duty,  and  in  that  case  assumpsit  will  lie. 
But  it  by  no  means  follows  that  because  a  promise  may  be 
implied  by  law,  an  action  on  the  case  which  is  in  terms  founded 
on  the  breach  of  that  duty,  from  which  the  law  implies  a  pro- 
mise, may  not  also  be  maintainable.'^ 

So  case  or  assumpsit  will  lie  for  a  false  warranty  oh  the  sale 
of  goods.**  So  against  a  banker  for  not  honoring  his  custo- 
mer's check,  if  he  has  funds  in  his  hands  ^ 

Case,  and  not  assumpsit,  is  the  proper  remedy  against  com- 
missioners under  a  local  act  for  a  neglect  of  duty,  for  which 
they  are  not  personally  liable.** 


SECTION  IV. 

WHEN  CASE  IS  A  CONCUBRENT  REMEDY  WITH  COVENANT. 

Case  is  also  a  concurrent  remedy  with  covenant  where  there 
is  a  legal  liability  as  well  as  any  express  convenant.  If  the 
master  of  a  ship  covenants  by  charter-party  under  seal,  to  con- 
vey a  cargo,  the  owner  is  liable  in  case  for  negligence,  on  his 
general  liability,  or  he  may  be  sued  on  the  charter-party.  So 
case  or  covenant  will  lie  against  a  tenant  for  years  after  the 
expiration  of  his  term,  for  a  breach  of  the  covenants  during  the 
term;  as  where  a  lease  was  made  for  twenty-one  years,  in 
which  the  lessee  covenanted  to  yield  up  the  premises  repaired 
at  the  end  of  the  term;  the  lessee  during  the  term  committed 
wilful  waste,  and  at  the  expiration  of  the  term  delivered  up 

'  Id.  602.    See  Kinlyside  v.  Thornton,  2  DI.  1111. 
^  VVilliamson  v.  Allison,  2  East,  446.    Stewart  o.  Wilkins,  Dott§[.  81. 
•  Marzetti  o.  WilUama,  1  B.  &  Ad.  415.     (20  Eng.  C.  L.  412.)    Atde^  3. 
«  Cane  v.  Chapman,  2  H.  &  W.  365.    1  N.  &  Perr.  104. 
Vol.  L— 29 
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the  premises  to  the  lessor  in  a  ruinous  condition;  it  was  held, 
that  case  or  covenant  was  maintainable,  for,  said  the  court, 
**  if  a  tenant  for  years  commits  waste,  and  delivers  up  the  place 
wasted  to  the  landlord,  had  there  been  no  deed  of  covenant, 
an  action  of  waste,  or  case  in  the  nature  of  waste,  would  have 
lain.  Because  the  landlord  by  special  covenant  acquires  a  new 
*552  remedy,  does  he  'therefore  lose  the  old?"*  Some  recent  cases 
however  have  made  it  doubtful  whether  an  action  on  the  case 
for  permissive  waste  can  be  maintained  against  a  tenant  for 
years.** 


SECTION  V.     , 

ADVANTAGES  OF  CASE  OVER  OTHER  ACTIONS. 

Where  case  and  trepass  are  concurrent  remedies,  it  is  in 
general  more  advisable  to  declare  in  case^  as  the  smallest  da- 
mages will  entitle  the  plaintiff  to  costs;  whereas  in  trespass,  if 
the  damages  be  under  40^.,  the  plaintiisr  will  in  some  cases,  as 
in  assault  and  battery,  or  trespass  to  land,  be  entided  to  no  more 
costs  than  damages.®  So  it  is  more  advantageous  to  declare 
in  case  than  in  assumpsit,  where  it  can  be  done,  for  the  plain- 
tiff will  thereby  deprive  the  defendant  of  the  benefit  of  a  set 
ofi^  and  of  pleading  his  certificate,*  and  of  pleading  in  abate- 
ment the  non-joinder  of  other  parties  as  defendants;^  nor  will 
he  be  liable  to  be  nonsuited  or  have  judgment  arrested  if  he 
fail  in  establishing  a  case  against  all  the  defendants.^  It  may 
also  be  advantageous  to  adopt  case  for  the  purpose  of  joining 
a  count  in  trover.^ 


SECTION  VI. 

CASE  rOR  INJURIES  COMMITTED  BT  DANGEROUS  ANIMALS. 

The  owner  of  a  vicious  or  mischievous  animal  is  liable  to 


•  Kinlyside  v.  Thornton,  3  Bl.  lUl.    8  Saond.  352. 

0  Gibson  v.  WeHs,  1  N.  R.  290.  Heine  v.  Benbow,  4  Taant  764.  Jones  o.  Hill, 
7  Taunt.  393.  (3  Engr.  C.  L.  149.)  8  Saand.  853.  I  Id.  383.  Bat  see  the  obser- 
▼ations  of  Abbott,  C.  J.,  respecting  Jones  v.  Hill,  in  Bomett  o.  Lynch,  5  B.  &  C. 
603.    (13  Encr.  C.  L.  333.) 

«See;xM^ut.  »' Trespass." 

'  Smith  V.  Hodson,  4T.  R.  311.    See  anU^  164,  n.  b. 

*  Parker  v.  Norton,  6  T.  R.  695.  '  Brotherton  e.  Wood,  6  Moore  141. 
<  Govett  e.  Radnige,  3  East,  66-70.         ^  Id. 
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an  action  on  the  case  for  any  injury  committed  by  such  animal,  A  party 
if  he  had  knowledge  of  its  mischievous  propensity.    If  a  dog  peeping  a 
have  once  bit  a  man,  and  the  owner,  having  notice  thereof,  q^J^^j. 
keep  the  dog  and  let  him  go  about,  and  he  bite  another  person,  mal  which 
case  will  *Iie  against  him  at  the  suit  of  the  person  bit,  (though  he  knows 
it  happened  by  his  treading  on  the  dog's  toes,)  for  the  owner  to  be  of  a 
ought  to  have  hanged  him  in  the  first  instance/    If  one  know-  j!^'^'*? 
ingly  keep  a  dog  accustomed  to  bite  sheep,  and  the  dog  bite  a  tbn  Tali- 
horse,  it  is  actionable.^    But  an  allegation  that  a  dog  was  ^c-  ableVor 
customed  to  worry  and  bite  sheep,  is  not  supported  by  evidence  any  injoTy 
that  he  had  attacked  men;  for  the  allegation  is  of  a  particular  ^?°®  ^1 
habit  J  which  is  not  proved.^    It  has  been  held,  that  a  promise    ™eeo 
to  make  recompense,  though  accompanied  with  proof  that  the 
dog  was  of  a  fierce  and  savage  disposition,  was  no  evidence  of 
the  defendant's  knowledge  that  the  dog  was  accustomed  to 
bite.^    But  in  a  recent  case,  where  the  defendant,  on  being  in- 
formed that  his  dogs  had  killed  three  sheep  of  the  plaintiff's, 
said  he  would  settle  for  it,  the  court  held,  that  it  ought  to  have 
been  submitted  to  the  jury  as  evidence  of  the  scienter;  for  the 
ready  admission  of  the  defendant,  that  if  his  dogs  had  killed 
three  sheep  he  would  settle  for  it,  was  an  acknowledgment  that 
he  knew  he  was  liable  in  point  of  law  for  any  damage  done 
on  account  of  their  savage  disposition;  still,  said  Parke,  B., 
the  evidence  ought  to  Ifave  been  submitted  to  the  jury,  with  a 
strong  observation  in  favor  of  the  defendant.     Lord  Ellen- 
borough  thought  it  entitled  to  so  little  weight  that  he  refused , 
to  leave  it  to  the  jury.    But,  though  we  think,  strictly  speak- 
ing, it  is  a  fact  to  go  to  the  jury,  yet  it  ought  to  have  no  weight 
at  ail  with  them,  for  the  offer  may  have  been  made  from  mo- 
tives of  charity,  without  any  admission  of  liability  at  all.®    It 
is  not  essential  to  support  such  an  action  that  the  dog  should 
belong  to  the  defendant;  if  he  harbors  a  dog  accustomed  to  • 
bite  mankind,  and  allows  him  to  resort  to  his  premises,  it  is 
sufficient.'    Where  the  defendant's  dog  was  reported  to  be 
mad  and  he  tied  him  up,  and  the  dog  having  broke  loose  bit  a 
child  who  died  of  the  hydrophobia,  it  was  held,  that  the  de- 
fendant was  liable  to  tho  child's  father  for  the  amount  of  apo- 
thecary's bill  for  attending  the  child,  and  that  the  report  *of    *S54 
the  dog  being  mad  was  admissible  to  prove  the  defendant's 
scienter,^ 

In  an  action  for  an  injury  by  a  vicious  bull,  it  was  held  that 
the  plaintiff  was  entitled  to  recover,  although  it  appeared  that 
the  bull  was  attracted  by  a  cow  in  a  particular  state,  which  the 
plaintiff  was  driving  past  the  field  in  which  the  bull  was,  and 

•  B.  N.  P.  77.    Smith  v.  Pelah,  2  Stra.  1264. 

^  B.  N.  P.  77.    Jenkins  «.  Turner,  Lord  Rayra.  110. 

•  Hartley  v,  Harriman,  I  B.  &  A.  620.        i  Beck  v,  Dyson,  4  Camp.  198. 
'  Thomas  r.  Motgan,  1  Gale,  172.    2  C.  M.  &  R.  496. 

•  M'Kone  «.  Wood,  5  C.  &  P.  1.    (24  £ng.  C.  L.  187.) 
'  Jones  «.  Perry,  2  Esp.  482. 
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■elf-pre- 
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that  the  plaintiff  first  strack  the  bull  on  the  head  to  dnve  him 
away;  for  it  was  the  boanden  daty  of  the  defendant  to  secure 
the  bull  after  he  had  notice  of  its  vicious  propensities.*  A  party 
has  a  right  to  keep  a  fierce  dog  on  his  premises  for  protectioD 
at  night;  therefore,  if  a  person,  having  incautiously  or  impro- 
perly entered  premises  at  nig^t,  sustain  an  injury  from  a  dog, 
he  cannot  maintain  an  action  for  it  against  the  owner>  It  is 
no  answer  to  an  action  for  an  injury  done  by  the  defendant's 
dog,  that  on  the  day  previous  to  the  injury  the  plaintiff  had 
been  warned  against  going  near  the  dog,  provided  the  injury 
was  not  occasioned  by  the  plaintiff's  own  want  of  caution.* 

If  the  defendant  justify  shooting  or  injuring  a  dc^  on  the 
ground  of  self-defence  or  the  protection  of  his  property,  he 
must  show  that  the  dog  was  in  the  act  of  attacking  him  or  his 
property  at  the  time  that  he  shot  him;'  and  it  is  for  the  jury  to 
decide  whether  the  defendant  stnick  or  shot  tlie  dog  bondjide 
for  the  preservation  of  himself  or  his  property/  In  trespass  for 
shooting  a  dog,  it  appeared  that,  as  the  defendant  was  passing 
the  plaintiff's  house,  the  dog  ran  out  and  bit  his  gaiter  and 
ran  away,  upon  which  the  defendant  shot  hioL  Lord  Denman 
said  that  the  circumstance  of  a  dog  being  of  a  ferocious  dispo- 
position  and  being  at  lai^,  was  not  sufficient  to  justify  foot- 
ing him;  to  justify  such  a  course  the  animal  must  be  actually 
attacking  the  party  at  the  time.*  * 
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property. 


An  action  on  the  case  will  lie  for  a  nuisance  or  injury  to  a 
in  respect  man's  dwelling-house  or  real  property,  or  to  some  right  or  pri- 
^^JJ][][^  vilege  incident  thereto.  Thus  if  a  man  build  a  house  on  his 
own  land,  overhanging  the  house  of  his  neighbor,  whereby  the 
rain  falls  upon  it,  the  latter  may  maintain  case  for  the  nui- 
sance.' So,  if  he  fix  a  spout  to  his  own  hoase,  whence  the 
rain  falls  into  the  yard  of  his  neighbor  and  uijures  the  founda- 
tion of  his  buildings.'    The  erection  of  any  thing  offensive  so 


•  Blackman  v.  Simmons,  3  C.  &  P.  138.     (14  Eng.  C.  L.  243.) 

»  Brock  V.  Copeland,  1  Esp.^Od.  Sarch  o.  Blackbam,  M.  &  M.  505.  4  C.  &  P. 
«97.     (19  Enff.  C.  L.  394.) 

«  Curtis  V.  Mills,  5  C.  &  P.  489.     (34  Eng.  C.  L.  431 .)    Tindall. 

<  Hanwav  v.  Boultbee,  1  M.  &  Rob.  15.  4  C.  &  P.  350.  (19  En^.  C.  L.  415.) 
Janaen  v.  Brown,  1  Camp.  41.  Wells  v.  Head,  4  C.  &  P.  568.  (19  Eng.  C.  L.  531.) 
See  Protheroe  v.  Mathews,  5  C.  &  P.  581.    (24  Eng.  C.  L.  465.) 

•  Morris  v.  Nugent,  7  C.  &  P.  572.     (32  Eng.  C.  L.) 

'  Peiimddock's  Case,  5  Co.  100,  b.    2  RoL  140.    2  Leon.  93. 
«  Fort.  212. 


SBC.  Vn.]  KUISANGE.  595 

near  the  house  of  another  as  to  render  it  useless  and  unfit  for 
habitation,  e.  g.  the  erection  of  a  swine-stye,  lime-kiln,  privy, 
smitli's  forge,  tobacco-mill,  or  the  like,  is  actionable.*  But  the 
opening  of  a  window,  whereby  the  privacy  of  a  neighbor  is 
disturbed,  is  not  actionable;^  nor  will  an  action  lie  for  a  thing 
which  merely  abridges  the  gratification  of  a  person  in  the  en* 
joyment  of  his  property,  as  for  building  a  wall  which  merely 
intercepts  the  prospect  of  another  without  obstructing  the 
light.®  To  sustain  an  action  for  a  nuisance  there  must  be  a 
substantial  injury.  It  is  not  every  unpleasantness  or  inconve- 
nience that  will  be  a  good  ground  of  action:  there  are  many 
nuisances  which  the  law  will  not  recognise,  such  as  building 
so  as  slightly  to  obstruct  another's  light,  or  to  shut  out  his  view 
of  a  fine  prospect.'  An  action  cannot  be  maintained  for  a  rea- 
sonable use  of  a  person's  right,  though  it  may  be  an  annoyance 
to  another;  as  if  a  butcher  or  a  brewer  use  his  trade  in  a  con- 
venient place.®  So  an  action  for  a  nuisance  to  a  house  cannot 
be  maintained,  for  that  which  was  no  nuisance  before  a  win- 
dow was  opened  by  the  plaintiff,  and  which  became  a  nui* 
sance  only  by  that  acL^ 

An  action  will  not  lie  for  a  nuisance  in  a  public  highway,  Nuisanre 
unless  there  be  a  special  damage;  and  the  mere  obstmction  of  jn  » luff^- 
*the  plaintilff's  business,  or  delaying  him  a  Hi  lie  while  on  his    »^'-|, 
journey  is  not  such  special  damage  as  will  sustain  an  action.* 
But  where  the  plaintiff  was  delayed  by  an  obstriiction  in  a 
highway,  and  thereby  prevented  from  performing  the  same 
journey  as  many  times  in  a  day  as  he  otherwise  would,  if  the 
obstruction  had  not  existed:  held,  that  he  might  maintain  an 
action  on  the  case  against  the  person  who  raised  the  obstruc- 
tion, as  the  plaintiff  had  sustained  an  individual  injury  or  in- 
convenience.^ 

If  the  proximate  cause  of  damage  be  the  plaintiff's  unskil- 
fulness,  although  the  primary  cause  be  the  misfeasance  of  the 
defendant,  he  cannot  recover;  at  least,  if  the.  mischief  be  in 
part  occasioned  by  the  misfeasance  of  a  third  person  not  sued. 
Therefore,  where  j9.  placed  lime-rubbish  in  a  highway,  and 
the  dust  blown  from  it  frightened  the  horse  of  B.  and  nearly 
carried  him  in  contact  with  a  passing  wagon,  in  avoiding  which, 
he  unskilfully  drove  over  other  rubbish  placed  in  the  road  by 
C,  and  was  overthrown  and  hurt;  held,  that  upon  a  count  sta- 
ting these  fact;,  B.  could  not  recover  against  Ji}  One  who  is 
injured  by  an  obstruction  in  a  highway,  against  which  he  fell, 

•8S.N.  P.  ni6.  ^Id. 

*  9  Co.  58.    Knowles  o.  Richardson,  1  Mod.  55. 

'  Per  Lord  Denman,  C.  J.,  in  Evans  v.  Lisle,  7  C.  &  P.  5G2.     (32  Eng.  C.  L.) 
Prinjle  ».  Wernham,  7  C.  &  P.  377,  (32  Engr.  C.  L.^  post,  55D. 

*  Com.  Dig.  **  Action  on  the  case  for  a  nuisance,"  C. 
'  Lawrence  v,  Obee,  3  Camp.  514. 

*  Habertv.  Groves,  1  Esp.  148.    Paine  v.  Partrich,  Carth.  191. 
fc  Greasley  v.  Codling,  2  Bing.  2C3.     (9  Eng.  C.  L.  407.) 

^  Flower  v.  Adam,  3  Taant.  314. 
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cannot  maintain  an  action,  if  it  appear  that  he  was  riding  with 
great  violence  and  want  of  ordinary  care,  without  which  he 
might  have  seen  and  avoided  the  olwtruction.*  Where  plaintiff 
declared  that  before  and  at  the  time  of  committing  the  griev- 
ance, he  was  navigating  his  barges  laden  with  goods  along  a 
public  navigable  creek,  and  that  defendant  wrongfully  moored 
a  barge  across,  and  kept  the  same  so  moored  from  thence  hith- 
erto, and  thereby  obstructed  the  public  navigable  creek,  and 
prevented  the  plaintiff  from  navigating  his  barges  so  laden, 
per  quod  plaintiff  was  obliged  to  convey  his  goods  a  great  dis- 
tance over  land,  and  was  put  to  trouble  and  expense  in  the 
carriage  of  his  goods  overland:  held,  that  this  was  such  a  spe- 
cial damage  for  which  an  action  on  the  case  would  lie.^ 
♦557  *It  is  the  duty  of  the  occupiers  of  a  house  having  an  area 
fronting  the  public  street,  so  to  fence  it  as  to  make  it  safe  to 
passengers:  and  it  is  no  defence  to  an  action  against  him,  for 
neglecting  to  do  so,  whereby  the  plaintiff  fell  down  into  the 
area  and  was  hurt,  that  when  he  took  possession  of  the  house, 
and  as  long  back  as  could  be  remembered,  the  area  was  in  the 
same  open  state  as  when  the  accident  happened.^  If  a  landlord 
lets  premises  with  a  nuisance  upon  them,  and  receives  rent,  he 
is  liable  for  a  continuance  of  the  nuisance  by  the  tenant;  but 
not  in  respect  of  a  new  nuisance  created  by  the  tenant  during 
the  term.** 
Noisance  An  action  may  be  maintained  against  an  incorporated  water- 
by  a  pub-  works  company,  where  workmen  employed  by  persons  who 
he  eompar  c^jptract  with  the  company  to  lay  down  pipes  for  conducting 
water  through  a  public  street,  do  the  work  m  a  negligent  man- 
ner, whereby  an  individual  passing  along  the  street  receives  an 
injury;*  for  a  company  which  has  been  entrusted  by  the  legis- 
lature with  the  execution  of  a  power  from  which  mischief  may 
result,  is  bound  to  take  especial  precaution  to  guard  against 
such  mischief,  and  in  default  is  responsible  in  damages/  Where 
a  public  company  has  the  right  by  law  of  taking  up  the  pave- 
ment of  the  street,  for  the  purpose  of  laying  down  pipes,  the 
workmen  they  employ  are  bound  to  use  such  care  and  caution 
in  doing  the  work  as  will  protect  the  king's  subjects,  themselves 
using  reasonable  care,  from  injury;  and  if  they  so  lay  the  stones 
as  to  give  such  an  appearance  of  security  as  would  induce  a 
careful  person,  using  reasonable  caution,  to  tread  upon  them 
as  safe,  when,  in  fact,  they  are  not  so,  the  company  will  be  an- 
swerable in  damages  for  any  injury  such  person  may  sustain 
in  consequetice.* 

'  Butterfield  «.  Fonester;  11  East,  60.        ^  Rose  v.  Miles,  4  M.  &  S.  101. 

*  Coupland  v.  Hardingham,  3  Camp.  398.    Ellenborough. 

*  R.  V.  Pedly,  1  Ad.  &  Ell.  823.  (28  Engr.  C.  L.  220.)  3  N.  &  M.  627.  Rose- 
well  V.  Prior,  2  Salk.  460.  Brent  v.  Haddon,  Cro.  Jac.  555.  R.  v.  Moore,  3  B.  & 
Ad.  184.    (23  Enff.  C.  L.  52.) 

*  Matthews  ».  West  London  Waterworks  Company,  3  Camp.  403.    Ellenborougfa. 
'Weld  V.  The  Gas  Light  Company,  1  Stark.  189.     (2  Eng.  C.  L.  360  )     Ellen- 
borough. 

<  Drew  V.  New  Rirer  Company,  6  C.  &  P.  754.    (25  Eng.  C.  L.  634.)    Tindal. 
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•  > 

No  action  will  lie  by  an  individual  against  the  inhabitants 
of  *a  county,  for  an  injury  sustained  in  consequence  of  a  coun-    *558 
ty  bridge  being  out  of  repair.* 


SECTION  vm. 

OBSTBUCTION  OF  ANCIENT  LIGHTS. 

Case  is  the  proper  remedy  for  obstructing  the  passage  of  Enjoy- 
light  or  air  through  ancient  windows.(l)    By  2  &  3  Will.  IV,  ment  of 
c,  61,  s.'  3,  it  is  enacted,  "  that  when  the  access  and  use  of  light  |^fi^*  "*^ 
to  and  for  any  dwelling-house,  workshop,  or  other  building,  J^^^ 
shall  have  been  actually  enjoyed  therewith,  for  the  full  period  gives  an 
of  twenty  years  without  interruption,  the  right  thereto  shall  be  absolute 
deemed  absolute  and  indefeasible,  any  local  usage  or  custom  ^^®" 
to  the  contrary  notwithstanding;  unless  it  shall  appear  that  the 
same  was  enjoyed  by  some  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  dee'd  or  writing.^' 

Total  privation  of  light  is  not  necessary  to  sustain  the  action.  There 
If  the  plaintiff  can  prove  that,  by  reason  of  the  obstruction,  he  t^^^  ^ 
cannot  enjoy  the  light  in  so  free  and  ample  a  manner  as  he  did  JJ'jnution 
before,  it  will  be  sufficient^    But  it  has  been  Jaid  down  by  a  ^f  n^^  ^ 
learned  judge,  that  it  is  not  sufficient  to  constitute  an  illegal  will  len- 
obstruction,  that  the  plaintilQf  has,  in  fact,  less  light  than  before,  dertheoe- 
nor  that  his  warehouse,  the  part  of  his  house  principally  af-  cupatioo 
fected,  was  not  used  for  all  the  purposes  to  which  it  might  ^^^^  ^. 
have  been  applied.    In  order  to  give  a  right  of  action  and  sus-  comfort- 
tain  the  issue,  there  must  be  a  substantial  privation  of  light  able, 
sufficient  to  render  the  occupation  of  the  house  uncomfortable, 
and  to  prevent  the  plaintiff  from  carrying  on  his  accustomed 
business  on  the  premises  as  beneficially  as  he  had  formerly 
done.   It  might  be  difficult  to  draw  the  line,  but  the  jury  must 
distinguish  between  a  particular  inconvenience  and  a  real  in- 
jury to  the  plaintiff  in  the  enjoyment  of  the  premises.®     And 
in  a  recent  case  Lord  Denman,  C.  J.,  said,  "  it  is  not  sufficient 
that  *a  ray  or  two  of  light  should  be  obstructed,  the  question    *559 
was  whether  in  consequence  of  the  obstruction  the  plaintiff  had 
less  light  than  before.'** 

•  Rnssell  «.  Devon,  3  T.  R.  667.  ^  CoUeTell  v.  Griffiths,  4  Eep.  69. 

•  Per  Best,  C.  J.,  in  Back  v.  Stacey,  9  C.  &  P.  465.     (13  Eng.  C.  L.  318.) 

<  Pringle  V.  Wemham,  7  C.  &  P.  377.  (33  Eng.  G.  L.)  Wells  «.  Ody,  id.  410. 
(33  Eng.  C.  L.)    Parker  v.  Smith,  5  C.  &  P.  438.    (34  Eng.  C.  L.  401.) 

(1)  (An  action  on  the  case  does  not  lie  ogatnst  a  pereon  for  erecting  a  ftnoe  on  hie  own 
land,  whereby  he  obstrncta  the  lightM  of  his  neighbor,  let  the  motive  of  the  obstmction  be 
what  it  may,  if  tlie  lights  be  not  ancient  lights,  or  his  neighbor  has  not  acquired  a  right  by 
grant  or  occupation  and  acquiescence.    Nor  does  an  action  Ue  for  opening  a  window  overiooli^ 
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If  an  anciebt  window  be  raised  and  enlai^ed,  the  owner  of 
the  adjoining  land  cannot  lawfully  obstruct  the  passage  of  light 
and  air  to  any  part  of  the  space  occupied  by  the  ancient  win- 
dow, although  a  greater  portion  of  light  and  air  be  admitted 
through  the  unobstructed  part  of  the  enlarged  window  than 
was  anciently  enjoyed/  If  a  building,  after  having  been  used 
for  twenty  years  as  a  malthouse,  is  converted  into  a  dwelling- 
house,  in  its  new  state  it  is  entitled  only  to  the  same  degree  of 
light  which  was  necessary  to  it  in  the  former  state,  and  the 
owner  of  the  adjoining  ground  may  lawfully  erect  a  wall  which 
prevents  the  admission  of  sufficient  light  for  domestic  purposes, 
if  what  is  still  admitted  would  be  enough  for  the  making  of 
malt> 

The  occupier  of  one  of  two  houses  built  nearly  at  the  same 
time,  and  purchased  of  the  same  proprietor,  may  maintain  a 
special  action  on  the  case  against  the  tenant  of  the  other,  for  ob- 
structing his  window  lights  by  adding  to  his  own  building,  how- 
ever short  the  previous  period  of  enjoyment  by  the  plaintiff.* 
And  where  the  owner  of  a  house  divided  it  into  two  tene- 
ments, and  demised  one  of  them  to  the  defendant;  held,  that 
he  was  liable  to  an  action  on  the  case,  for  obstructing  windows 
existing  in  the  house  at  the  time  of  the  demise,  although  of 
recent  construction,  and  though  there  was  no  stipulation  against 
the  obstruction.**  A  window  frame  erected  on  a  party  wall 
was  held  not  to  be  a  common  nuisance  within  14  Geo.  Ill,  c. 
78,  so  as  to  deprive  the  owner  of  it  of  his  right  to  the  windows, 
which  were  proved  to  be  ancient  lights;  and  if  it  were,  that  it 
would  not,  without  conviction,  be  an  answer  to  an  action  for 
obstmcting  them.* 
•560  *If  an  ancient  light  has  been  completely  shut  up  with  brick 
and  mortar  above  twenty  years,  it  loses  its  privilege.*'  A  right 
to  light  is  acquired  by  mere  user,  and  may  be  forfeited  by  non- 
user,  though  for  less  than  twenty  years,  unless  an  intention  be 
manifested,  when  the  non-user  commences,  to  resume  the  light 
within  a  reasonable  time.s^ 
Effect  of  a  A  parol  license  to  put  a  sky-light  over  the  defendant's  area, 
lieense.  (which  impeded  the  light  and  air  from  coming  to  the  plaintiflTs 
dwelling-house  through  a  window,)  cannot  be  recalled  at  plea- 
sure after  it  has  been  executed  at  the  defendant's  expense;  at 
least  not  without  tendering  the  expenses  he  had  been  put  to; 
and  therefore  no  action  lies  for  a  private  nuisance,  in  stopping 

*  Chandler  v,  Thompson,  3  Camp.  80.         ^  Martin  v,  Goble,  I  Camp.  320. 
«  Compton  V.  Richards,  1  Price,  37. 

*  Riviere  v.  Bower,  R.  &  M.  84.    (dt  Eng.  C.  L.  373.) 

*  Titterton  v.  Conyers,  1  Marsh.  140.    5  Taunt.  465.    (1  Eng.  C.  L.  161.) 
'  Lawrence  v.  Obee,  3  Camp.  514. 

■  Moore  v.  Rawson,  5  D.  &  R.  234.    3  B.  &  C.  332.    (10  Eng.  C.  L.  99.) 

ing  the  priTacj  of  another;  and,  on  the  contrary,  althon^h  the  doinjjfM)  be  an  encroachment, 
the  eontinonnce  thereof  for  20  yean  will  ripen  into  a  ri^ht,  which  it  scema  can  be  prevented 
•nly  by  buildings  oppoaite  to  the  offenaive  window.    Makan  v.  Breton,  13  Wond.  261.) 
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the  light  and  air,  &c.,  and  communicating  a  stench  from  the  de- 
fendant's premises  to  the  plaintiff's  house  by  means  of  such 
sky-light.*»  ^.^  the  owner  of  two  adjoining  houses,  grants  a 
lease  of  one  of  them  to  B.\  he  afterwards  leases  the  other  to 
C,  there  then  existing  in  it  certain  windows.  After  this,  //. 
accepts  a  new  lease  of  his  house  from  ^.  Held,  that  B,  can- 
not aher  his  tenement,  so  as  to  obstruct  windows  existing  in 
C's  house  at  the  time  of  C's  lease  from  A.j  although  the  win- 
dows are  not  twenty  years  old  at  the  time  of  the  alteration.^ 
A  party  may  alter  the^node  in  which  he  has  been  permitted 
to  enjoy  a  right  to  light  and  air,  so  as  to  lose  the  right  alto- 
gether.* 

A  reversioner  may  maintain  this  action  if  the  obstruction  of  ReTer- 
light  be  injurious  to  his  reversionary  interest^  and  if  the  griev-  sioner. 
ance  be  not  removed,  he  may  maintain  a  second  action,  and  it 
is  no  answer  thereto,  that  he  had  recovered  in  a  former  action 
for  the  same  obstruction.*' 
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INJURT  TO  BUILDINGS. 

Upon  the  principle  that  every  man  should  enjoy  his  property 
in  such  a  manner  as  not  to  injure  his  neighbor,  a  party  is  liable 
for  any  damage  which  may  have  been  occasioned  by  his  ntglU 
gence  in  using  his  property. 

Where  the  defendant  built  a  rick  of  hay  near  the  boundary  Case  lies 
of  his  own  premises,  which  was  in  such  a  state  as  to  give  rise  fo' »» in- 
to discussions  as  to  the  probability  of  its  igniting,  the  defend-  |^(JJ[^" 
ant,  being  frequently  advised  to  take  it  down  to  avoid  all  dan-  the  ne^li* 
ger,  said  that  he  would  chance  it.    At  length  the  rick  burst  gent  man- 
into  flames  from  the  spontaneous  heating  of  its  materials.  The  apment 
flames  coijrununicated  to  the  defendant's  outhouses,  and  from  ^^    "®*1 
thence  to  the  plaintiff's  cottages,  which  were  entirely  destroyed;  P'^P®™* 
held,  that  an  action  on  the  case  would  lie  against  the  defendant 
for  the  injury  which  he  occasioned  to  the  plaintiff  through  the 
negligent  management  of  his  property;  and  that  it  was  a  pro- 
per question  to  be  left  to  the  jury,  qu  a  plea  of  not  guilty,  whe- 
ther the  defendant  was  guilty  of  gross  negligence,  viewing  his 
conduct  with  reference  to  the  caution  that  a  prudent  man  would 

*  Winter  v.  Brockwell,  8  East,  308.  As  to  what  is  not  a  license,  see  Bridges  0. 
Blanchaid,  1  Ad.  &  EU.  536.  (28  Eng.  C.  L.  143.)  3  N.  &;  M.  691.  5  N-  «  M. 
567. 

»  Coutts  V.  Gorham,  M.  &  M.  396.  (33  Eng.  C.  L.  338.)  See  Swansborough  v. 
Coventry,  9  Bing.  305.     (33  Eng.  C.  L.  386.) 

<  Garritt  v.  Sharp,  1  H.  &  W.  330.    3  Ad.  &  Ell.  335.     (30  Eng.  C.  L.  104.) 

'  Shadwell  v.  Hutchinson,  3  B.  &  Ad.  97.    (23  Eng.  C.  L.  33.) 
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have  observed,  and  that  it  was  no  defence  that  he  had  acted 
bond  fide f  and  to  the  best  of  his  judgment.*    It  has  beeji  de- 
cided, that  if  an  occupier  of  land  burns  weeds  so  near  his  own 
boundary  that  danger  ensues  to  the  property  of  his  neighbor, 
he  is  liable  to  an  action  for  the  amount  of  injury  done,  unless 
the  accident  were  occasioned  by  a  sudden  Uast  which  he  could 
not  foresee.* 
Exearat-       •&,  and  B.  having  adjacent  lands,  «^.  built  a  house  at  the  ex- 
i**?*®      tremityof  his  land;  ^.  more  than  twenty  years  afterwards 
Su^of  a  ®^^v*^®<J  ^^  own  soil  for  the  foundation  of  a  building,  with- 
nei^bor-  ^"^  touching  the  soil  or  building  of  •/?.;  after  the  excavation 
ing  house,  was  made,  .^/s  house  gave  way,  so  that  it  became  necessary 
to  rebuild  it    In  an  action  against  B.  for  the  damage,  it  was 
alleged  apd  found  by  the  jury,  that  the  injury  was  occasioned 
*562    by  the  ^negligent,  unskilful,  and  improper  manner  in  which  B. 
had  dug  his  own  soil:  held  that  Js.  was  entitled  to  recover. 
At  the  trial  the  learned  judge  stated  to  the  jury  the  law  to  be 
as  follows:  <^  If  I  have  a  building  on  my  own  land,  which  I 
leave  in  the  same  state,  and  my  neighbor  digs  in  the  land  adja- 
cent, so  as  to  pull  down  my  wall,  he  is  liable  to  an  action;" 
and  he  told  the  jury,  that  if  the  fall  was  occasioned  by  the  de- 
fendant's negligence,  the  plaintiff  was  entitled  to  a  verdict; 
held  that  the  direction  was  proper.* 

It  is  observable,  that  in  the  preceding  case,  the  house  which 
was  injured  was  an  ancient  house,  and  the  defendant  had  been 
When  the  guilty  of  negligence.    But  where  the  declaration  alleged  that 
building    ^^  ^^^  possessed  of  a  dwelling-house  adjoining  to  a^dwelling- 
ancient"^    house  of  5.,  and  that  B.  dug  into  the  soil  and  foundation  of 
house.       ^^  ^^^  dwelling-house,  so  near  to  .4P.'s  house,  that  the  wall 
of  the  latter  gave  way;  on  demurrer,  the  court  held,  that  the 
action  was  not  maintainable.    *^  It  may  be  true,"  said  Liord 
Tenterden,  C.  J.,  in  delivering  the  judgnient  of  the  court, "  that 
if  my  land  adjoins  that  of  another,  and  I  have  not  by  building 
increased  the  weight  upon  my  soil,  and  my  neighbor  digs  in 
his  land  so  as  to  occeision  min6  to  fall  in,  he  may  be  liable  to 
an  action.    But  if  I  have  laid  an  additional  weight  upon  ray 
land,  it  does  not  follow  that  he  is  to  be  deprived  of  the  right 
of  digging  his  own  ground,  because  mine  will  then  become  in- 
capable of  supporting  the  artificial  weight  which  I  have  laid 
upon  it.    But  it  might  be  otherwise,  if  it  appeared  tliat  •/iJs 
was  an  ancient  housey  as  that  circumstance  might  imply  the 
consent  of  the  adjoining  proprietor  at  a  former  time  to  its  erec- 
tion in  that  situation.^    In  Palmer  v.  Fleshees,  it  is  said,  that  if 

*  Vaughan  v.  Menloye,  3  Bing.  N.  C.  468.     (33  Eng.  O.  L.)    3  Hodges,  51. 
^  Per  Tindal,  J.,  id.  474.    Turberville  v.  Stamp,  1  Salk.  13. 

«  Dodd  «.  Holme,  1  Ad.  fe  EU.  498.  (28  Eng.  C.  L.  138.)  3  N.  &  M.  739.  See 
Brown  v.  Windsor,  1  C.  &  Jer.  30.  Massey  v.  Goyder,  4  C.  &  P.  161.  (19  Eng. 
C.  L.  331.)  Trower  v.  Chadwick,  3  Bing.  N.  C.  334,  (33  Eng.  C.  L.)  where  Tin- 
dal, C.  J.,  said,  '*  that  it  was  a  good  ground  of  action,  that  a  next  neighbor  oondacted 
himself  carelessly,  negligently  and  unskilfully  in  pulling  down  his  own  wall,  as  by 
reason  thereof  to  iignre  his  neighbor's  wall." 

*  Wyatt  V.  Harrison,  3  B.  &  Ad.  871.    (33  Eng.  C.  L.  305.) 
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land  be  let  to  A.  for  building  a  bouse,  and  other  land  to  B.  for 
the  same  purpose;  and  A,  erects  a  house,  and  '^then  B,  digs  a    *563 
cellar  in  his  land,  whereby  the  wall  of  Ji!^  house  adjoining  • 

falls,  no  action  Ues;*  for  each  may  make  the  best  advantage  of 
his  own;  but  it  is  otherwise  (semble)  if  it  was  an  ancient  wall 
or  house  which  fell  by  such  digging. 

The  mere  juxta-position  of  the  walls  of  two  bouses  does  Notice  to 
not  impose  a  legal  obligation  on  the  owner  of  one  of  them,  who  prop  up. 
is  about  to  pull  his  down,  to  give  notice  of  such  intention  to 
the  owner  of  the  other,  or  to  prop  up  the  other  house  so  as  to 
prevent  it  from  falling.*    In  case  by  the  reversioner  of  a  house  Right  to 
the  declaration  alleged  that  the  defendant  bad  unskilfully  and  the  rap- 
improperly  altered  his  house,  which  was  adjoining  the  plain-  P^?^.^f " 
tiff's  without  shoring  up  or  propping  the  plaintiff's,  that  the  ^^^^^^ 
plaintiff's  house  fell;  the  court  held,  that  as  the  plaintiff  nei- 
ther alleged  nor  proved  any  right  to  have  his  house  supported 
by  the  defendant's  house,  he  was  not  entitled  to  recover;  the 
plaintiff  was  bound  to  protect  himself  by  shoring.'*    But  where 
the  declaration  alleged  that  the  plaintiff  was  possessed  of  a 
vault  which  was  of  right  supported  by  parts  of  an  adjoining 
wall,  and  that  the  defendant  had  wrongfully  removed  the  ad- 
joining wall  without  taking  proper  precautions  to  support  or 
secure  the  vault  whereby  the  vault  was  damaged;  held,  to  dis- 
close a  sufficient  right  of  action.**    «  The  owner  of  premises 
adjoining  those  pulled  down,"  said  Lord  Tenterden,  C.  J., 
**  must  shore  up  his  own  in  the  inside,  and  do  every  thing  pro- . 
per  to  be  done  upon  them  for  their  preservation;  still  the  omis- 
sion does  not  necessarily  defeat  the  action;  if  the  pulling  down 
be  irregularly  and  improperly  done,  and  the  injury  is  produced 
thereby,  the  person  so  acting  may  be  liable  for  it,  although  the 
owner  of  the  house  destroyed  may  not  have  done  all  that  he 
ought  for  his  own  protection."* 

Where  bricklayers,  employed  by  the  commissioners  of  sewers 
to  repair  a  public  sewer,  performed  the  work  in  such  a  manner 
as  to  occasion  a  damage  to  a  neighboring  house;  held,  that 
•they  were  liable  to  an  action  on  the  case,  though  the  work  it-    *564 
self  appeared  to  be  performed  in  a  skilful  manner."' 

In  an  action  against  the  defendant  for  the  negligence  of  his 
agent  in  pulling  down  the  party  wall  between  the  houses  of 
the  plaintiff  and  defendant,  it  is  a  good  defence  to  show  that 
the  plaintiff  appointed  an  agent  to  superintend  the  work 
jointly  with  the  defendant's  agent,  and  that  both  agents  were 
to  blame.v 

»  1  Sid.  167,  cited  in  1  Ad.  &  £11.  500.    (38  Engr.  C.  L.  131.)    See  Staneell  v. 
Jollard,  S.  N.  P.  444, 8th  ed. 

*  Per  Tindal,  C.  J.,  in  Trower  v.  Chadwick,  3  Bing.  N.  C.  363.     (39  Eng.  C.  L.) 

*  Peyton  r.  The  Mayor  of  London,  9  B.  &  C.  726.     (17  Eng.  C.  L.  483.) 
'  Trower  r.  Chadwick,  supra, 

*  Walters  v.  Pfeil,  M.  &  M.  364.     (23  Eng.  C.  L.  334.) 

'  Jones  9.  Bird,  6  B.  &;  A.  837.     (7  Eng.  C.  L.  877.)     1  D.  &  R.  497. 
c  Hill  V.  Warrea,  3  Stark.  377.    (3  £ng.  C.  L.  390.)    Ellenborough. 
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SECTION  X. 

WATEBC0URSE8. 

An  action  on  the  case  lies  for  any  diversion  or  obstruction  of 
a  watercourse  to  the  use  of  which  the  party  complaining  has  a 
riglit;  as  if  a  man  erect  a  mill  so  near  to  the  ancient  mill  of 
another,  that  the  water  to  the  latter  is  obstructed  or  diverted.' 
So  if  he  stop  a  watercourse  whereby  the  land  of  another  is 
overflown.    So  if  water  has  been  accustomed  to  run  to  a  well 
and  from  thence  to  a  house,  and  one  diverts  the  stream  from 
coming  to  the  weil.»(l) 
A  proDrie-      The  right  to  the  use  of  water  rests  on  clear  and  settled  prin- 
ter of  land  ciples:  primdfacie^  the  proprietor  of  each  bank  of  a  stream  is 
whicf  a     ^^^  proprietor  of  half  the  land  covered  by  the  stream,  but 
stream       ^^'®  ^^  "^  property  in  the  water:  every  proprietor  has  an  equal 
passes  has  right  to  use  the  water  which  flows  in  the  stream,  and  conse- 
no  riditto  quently  no  proprietor  can  have  the  right  to  use  the  water  to 
""te  to     *^®  prejudice  of  any  other  proprietor.   Without  the  consent  of 
the  preju-  ^^®  other  proprietors  who  may  be  afiected  by  his  operations,  no 
dice  of*^     proprietor  can  either  diminish  the  quantity  of  water,  which 
another      would  Otherwise  descend  to  the  proprietors  below,  nor  throw 
proprietor,  the  water  back  upon  the  proprietors  above.    Every  proprietor 
who  claims  a  right  either  to  tlurow  the  water  back  above  or  to 
diminish  the  quantity  of  water  which  is  to  descend  below, 
must,  in  order  to  maintain  his  claim,  either  prove  an  actual 
•565    grant  *or  license  from  the  proprietors  affected  by  his  opera- 
tions, or  must  prove  an  uninterrupted  enjoyment  of  twenty 
years,  which  term  of  twenty  years  is  now  adopted  upon  a 
principle  of  general  convenience,  as  affording  conclusive  pre- 
sumption of  a  grant.^ 

The  principle  herein  laid  down  was  recognised  with  appro- 
bation, and  acted  upon  by  Lord  Tenterden,  C.  J.,  in  Hill  r. 
Mason,*^  and  subsequently  by  Lord  Denman,  in   the  same 
case,*  which  was  an  action  on  the  case  for  diverting  a  stream 
Thepos-    of  water  under  these  circumstances.     In  the  year  1S18,  the 
sessor  of    defendant  erected  a  mill,  and  the  plaintiff  permitted  him  to 
^  make  a  dam  at  a  particular  point  in  a  stream  which  ran  through 

'  Com.  Dig.  tit.  **  Action  for  nuisance,*'  A. 

^  Per  Leach,  Vice  Chancellor,  in  Wright  o.  Howard,  1  Sim.  &  Stu.  190.  The 
learned  judge  further  added,  that  an  action  will  lie  at  any  time  within  twenty  years, 
when  injury  happens  to  arise  in  consequence  of  a  new  purpose  of  the  party  to  arail 
himself  of  his  common  right. 

*  3  B.  &  Ad.  312.     (23  Eng  C.  L.  78.) 

'  5  B.  &  Ad.  26.  (27  Eng.  C.  L.  22.)  This  was  on  a  special  case  after  a  second 
trial. 

(1)  (Thompson  v.  Crocker,  9  Pick.  59.  Boynton  v.  Reea,  Ibid,  528.  Bigelow  ▼.  Newell,  10 
Pick.  34a  Bfildwin  v.  Calkins,  10  Wend.  167.  APCalmont  v.  WhUaker,  3  Rnwle,  84.  Hof 
V.  Slerreit,  2  WatU,  327.   Simpson  v.  Seat>etf,  8  GrvenL  138.    Blanchard  v.  Baker,  Ibid,  S53.) 
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his  fann,  and  the  water  of  which  he  (the  plaintiff)  had  for  througli 
twenty  years  previously  appropriated  for  watering  his  cattle  >^h>ch  a 
apd  irrigating  his  land.    The  defendant  accordingly  took  all  "^^^ 
the  water  that  he  wanted  from  the  point  at  which  he  was  ^^^9  y^^ 
Ucensed  to  erect  the  dam.     In  1823,  the  plaintiff  erected  a  a  right  to 
mill  himself,  and  both  mills  continued  to  be  sufficiently  sup-  the  adran- 
plied  with  water  from  the  same  stream  until  1829,  when,  in  ^^  - 
consequence  of  some  misunderstanding  between  the  parties,  and^ay 
the  plaintiff  demolished  the  dam  above  alluded  to,  aiid  the  de-  maintain 
fendant  erected  a  new  dam  lower  down,  and  by  means  of  it  an  action 
diverted  from  the  plaintiff's  mill  at  some  times  all  the  stream,  against 
at  other  times  a  part  of  it,  and  returned  the  remainder  in  a  gQ^Sli'' 
heated  state  into  the  stream;  for  which  the  plaintiff  brought  diTerta  or 
this  action.     The  question  was  whether  the  plaintiff  was  en-  ohstmetB 
titled  to  recover  for  the  diversion  for  the  whole  water  of  the  it  to  ku 
stream,  or  of  any  and  what  part  of  it,  or  for  the  heating  of  ^y*^^* 
the  part  returned.    The  case  was  first  tried  before  Lord  Ten-  800^001- 
tcrdeu,  who  directed  the  jury  to  find  a  verdict  for  the  defend-  sonhaaae- 
ants  on  the  authority  of  Williams  v.  Morland.*    A  new  trial  quired  an 
having  been  granted,  upon  •which  there  was  a  verdict  for  the  a?lve«© 
plaintiff,  subject  to  a  special  case,  which  was  in  substance  as  "^^^^^"^ 
above.  Lord  Denman,  in  a  very  luminous  judgment,  in  which  nipted  en- 
all  the  cases  on  this  subject  are  reviewed,  said,  that  in  any  joymentof 
view  of  the  subject,  the  plaintiff  had  a  right  to  a  verdict  for  twenty 
the  injury  sustained  by  the  obstruction  of  the  whole  of  the  ^^^' 
water,  and  by  the  obstruction  of  a  part,  and  the  heating  of  the      ^^^ 
remainder;  for  he  was  the  first  occupant  of  it,, and  the  owner 
and  occupier  of  the  land  through  which  it  flowed.    Adverting 
to  the  dicta  of  judges,  Blackstone's  Commentaries,  and  other 
authorities,  which  represent  water  as  publici  juris^  his  lord- 
ship said,  ^^  that  in  considering  water  to  be  as  public  or  com- 
mon, these  authorities  were  lo  be  understood  in  this  sense  only^ 
that  all  might  drink  it,  or  apply  it  to  the  necessary  purposes  of 
supporting  life;  and  that  no  one  had  any  property  in  the  water 
itself,  except  in  that  particular  portion  which  he  might  have  ob- 
stnictedfrom  thestream,and  of  which  he  had  the  possession;  and 
during  the  time  of  such  possession  only;  and  it  appears  to  us,'' 
added  his  lordship,  <<  that  there  is  no  authority  in  our  law,  nor 
as  far  we  know  in  the  Roman  law,  (which,  however,  is  no 
authority  in  ours,)that  the  first  occupant  (though  he  maybe  the 
proprietor  of  the  land  above)  has  any  right  by  diverting  the 

«  2  6.  &  C.  910,  (9  Engr.  C.  L.  969,)  in  which  the  coart  held,  that  flowing  water 
was  originally  pubHei  Juris^  that  an  individual  could  only  acquire  a  rieht  to  it  by 
appropriatingr  it  to  a  beneficial  pnrpose.  **  So  soon,"  said  Bayley,  J.,  *'  as  it  is 
appropriated  by  an  individual,  his  right  is  co-extensive  with'  the  beneficial  use  to 
which  he  appropriated  it,  subject  to  that  riffht,  all  the  rest  of  the  water  remains  puA&et 
juris.  The  party  who  obtains  a  right  to  the  exclusive  enjoyment  of  the  water,  does 
so  in  derogation  of  the  primitive  right  of  the  public;  now  if  this  be  the  true  character 
of  the  right  to  water,  a  party  complaining  of  the  breach  of  such  a  right  ought  to  show 
that  he  is  prevented  from  having  water  which  he  has  acquired  a  right  to  use  for  some 
beneficial  purpose.** 
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stream,  to  deprive  the  owner  of  the  land  below  of  the  special 
benefit  and  advantage  of  the  natural  flow  of  water  therein."* 
.  This  view  of  the  subject  accords  with  the  law  as  laid  down 
by  Lord  EUenborough,  in  Bealy  v,  Shaw,  in  these  terms.  "  In- 
dependently of  any  particular  enjoyment  which  another  has 
been  accustomed  to  have,  every  person  is  entitled  to  the  be- 
nefit of  a  flow  of  water  in  his  own  land,  without  diminution 
or  alteration,  but  an  adverse  right  may  exist,  founded  on  the 
*567    ^occupation  of  another;  and  although  the  stream  be  either  di- 
minished in  quantity  or  even  cornipted  in  quality,  as  by  means 
of  the  exercise  of  certain  trades,  yet  if  the  occupation  of  the 
party  so  taking  or  using  it  hath  existed  for  s>  long  a  time  as 
may  raise  the  presumption  of  a  grant,  the  other  party  whose 
land  is  below  must  take  the  stream,  subject  to  such  adverse 
right.    Twenty  years'  exclusive  enjoyment  may  or  may  not 
afford  such  a  presumption  according  as  it  is  supported  with 
circumstances  to  support  or  rebut  the  right. "^ 
RMQlt  of       The  fair  result  of  the  authorities  on  this  subject  appears  to 
the  autbo*  be,  that  the  owner  of  land  through  which  a  stream  flows  may, 
nttes.        ^j^  soon  as  he  has  converted  it  to  a  beneficial  purpose ^  main- 
tain an  action  against  any  party  for  diverting,  obstructing,  or 
corrupting  it,  or  for  doing  any  subsequent  act,  in  respect  of  the 
water,  to  his  prejudice;  unless  such  party  has  acquired  a  right 
to  divert  or  pen  up  the  stream,  or  to  use  the  water  in  a  parti- 
cular way,  by  an  uninterrupted  enjoyment  of  twenty  years.* 
Whether       But  whether  the  owner  of  the  soil  through  which  a  stream 
*n  ^?"®'  flows  can  maintain  an  action  for  a  diversion  or  obstniction  of 
through     *^®  water,  before  he  has  applied  it  to  profitable  purpose  or 
which  a     ^^^  sustained  any  damage  therjby^  seems  not  to  be  satisfac- 
stroam       torily  settled.    In  Williams  v,  Morland,*'  the  court  held,  that 
passes  can  the  plaintiff  under  such  circumstances  must  allege  and  prove 
maintain    actual  damage;  it  was  not  sufficient  to  show  that  the  defend- 
for  ^divert-  ^"^  ^^^  wrongfully  diverted  the  stream.     «« The  mere  right  to 
in^  it  be-   use  the  water,''  9aid  Littledale,  J.,  *^  does  not  give  a  party  such 
fore  he  has  a  property  in  the  new  water  constantly  coming,  as  to  make  the 
thereby      diversion  or  obstructing  of  the  water,  per  se,  give  him  any 
MvX     "8*^^  of  action,"    In  Mason  v.  Hill,«  Lord  Tenterden  adverted 
m^,       ^o  ^his  decision,  observing  that  it  seemed  to  have  been  on  the 
quisre.       ground  that  in  such  a  case  it  was  injuria  sine  damno;  but 
that.it  was  not  then  necessary  for  him  to  say  whether  such  a 
principle  could  be  admitted;  and  Lord  Denman,  having  refer- 
*56S    red  to  the  *old  authorities  on  this  point,  said,  <*  it  must  not 

• 

•  Mason  ©.  Hill,  6  B.  &  Ad.  1.     (27  Eng.  C.  L.  11.) 

^  Per  Lord  Ellenboroagh,  C.  J.,  in  Bealey  v.  Shaw,  6  East,  314.  See  9  &  3  W. 
IV,  c.  71,  s.  2,  f^oa/,  571. 

«  R.  V.  TrafFord,  1  B.  &  Ad.  874,  (20  Eng,  C.  L.  498,)  in  Error.  8  Bins.  204. 
(91  Engr.  C.  L.  272.)  2  C.  &  J.  265.  Bower  v.  Hill,  I  Bing.  N.  C.  649.  (27  Eng. 
G.  L.  489.)  See  2  &  3  W.  IV,  c.  71,  s.  2.  Baleton  «.  Biostead,  1  Camp.  463. 
Franknm  v.  Falmcuth,  (Earl  of,)  6  C.  &  P.  529.     (25  Eng.  C.  L.  526.) 

'  3  B.  &  C.  910.     (9  Eng.  C.  L.  269.) 

•  3  B.  &  Ad.  312.    (23  Eng.  C.  L.  76.) 
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therefore,  be  conddered'as  clear  that  an  occupier  of  land  may 
not  recover  for  the  loss  of  the  general  benefit  of  the  water 
without  a  special  use  or  special  damage  shown.''* 

Where  the  plaintiff  had  forty  years  ago  built  a  mill  on  the  If  a  party 
site  of  an  ancient  mill,  and  had  within  twenty  years  built  a  new  ^*?^ 
mill,  with  a  wheel  of  the  same  dimensions;  and  after  substitu-  JCStto 
ted  a  wheel  of  different  dimensions,  but  requiring  less  water;  u^  water 
the  alteration  was  held  to  be  no  defence  in  an  action  for  forcing  for  one 
back  the  water  and  injuring  the  mill.  Abbott,  J., "  The  owner  purpose, 
is  not  bound  to  use  the  water  in  the  same  precise  manner,  or  "®  "?*y 

use  ihe 

to  apply  it  to  the  same  mill;  if  he  were,  that  would  stop  all  im-  g^^^  ^3. 
provements  in  machinery."    If,  indeed,  the  alteration  made  terforano- 
ironi  time  to  time  prejudice  the  right  of  the  lower  mill,  the  case  ther  pur- 
would  be  different.**    Water  flowing  over  a  close  primd  facie  P^*®®* 
passes  with  it  by  a  conveyance  of  the  close.® 

In  case  for  obstructing  a  drain,  plaintiff  claimed  right  and  Right  by 
title  to  the  drain  by  virtue  of  a  license  granted  to  his  landlords,  h^^ense. 
their  heirs  and  assigns,  to  make  the  drain,  and  have  the  foul 
water  pass  from  their  scullery  through  the  drain  across  the  de-    « 
feudant's  yard,  into  another  yard  appurtenant  to  the  premises 
in  plaintiff's  occupation;  held,  that  the  interest,  as  declared 
upon  by  plaintiff,  being  in  its  n^ixxre  freehold^  and  the  license 
to  support  it  being  merely  by  parol  and  not  by  deed^  the  action 
was  not  maintainable.*^    Where  the  plaintiff's  father  by  oral 
license  permitted  the  defendants  to  lower  the  bank  of  a  river, 
and  make  a  weir  above  the  plaintiff's  mill^  whereby  the  quan- 
tity of  water  flowing  to  the  mill  was  diminished;  held,  that  the 
plaintiff  could  not  maintain  an  action  for  continuing  the  weir.® 

If  a  mill-head  pens  back  the  water  upon  the  adjoining  lands, 
and  injures  them,  but  in  consequence  of  defective  construction 
and  want  of  repair  in  the  wheels  and  waste  gates,  the  mill 
pond  is,  by  the  working  of  the  mill  at  seasons  wholly  selected 
*by  the  miller,  without  the  control  of  the  landowner,  so  soon  *569 
and  so  frequently  exhausted,  that  the  adjoining  lands  are  fre- 
quently relieved  from  the  stagnating  water,  and  suffer  but  small 
damage;  the  miller  (it  seems)  is  justified  in  repairing  and  im- 
proving the  construction  of  his  mill,  and  thereby  penning  back 
the  water  upon  his  neighbor's  land  on  the  same  level  for  long- 
er periods,  although  he  thereby  occasions  him  a  greater  da- 
mage/ Where  one  declared  in  case  for  obstructing  a  water- 
course, upon  his  possession  of  a  mill  with  the  appurtenances, 
and  that  by  reason  of  such  his  possession  he  had  a  right  to  the 
use  of  the  water  running  in  a  certain  tunnel  to  the  mill;  such 
allegation  is  not  supported  by  proof  that  the  tunnel  was  nmde 

>  Mason  0.  Hill,  6  B.  &  Ad.  37.    (37  Eng.  G.  L.  S3.) 

^  Saunders  «.  Newman,  1  B.  &  A.  358.  *  Canham  «.  Flak,  3  C.  &  J.  136. 

'  Hewlina  v.  Shippan,  7  D.  &  R.  783.    5  B.  &  C.  331.    (11  En^.  G.  L.  307.) 
*  Liggina  v.  Inge,  7  Bing.  683.    (30  Eng.  G.  L.  387.)    See  as  to  license,  Mason 
9.  Hill,  6  B.  Ic  Ad.  1.     (37  Eng.  G.  L.  11.) 
'  Alder  v.  Savill,  5  TannU  454.    (1  Eng.  G.  L.  156.) 


569 


CASS* 


[CHAF.  TI. 


Venue. 
Deelanif- 


570 


on  the  defendant's  land^  which  he  had  agreed  to  let  the  defen- 
dant have  for  this  purpose  for  a  certain  consideration,  but  of 
which  no  conveyance  was  made  by  him  to  the  plaintiff;  and 
he  has  since  refused  assent,  because  the  plaintiff  had  not  the 
water  by  reason  of  the  possession  of  the  mill,  &c.,  but  by  parol 
license  or  contract,  which  could  not  pass  the  title  to  the  land, 
and  as  a  license  was  revocable  and  revoked.*  B,  having  di- 
verted water  from  the  mill  of  t^.,  for  which  •/?.  recovered  da- 
mages, took  a  lease  of  the  water  from  •^.  f(Mr  99  years;  held, 
that  though  •/?.  suffered  his  mill  to  fall  into  decay,  yet  the  owner 
of  his  land  was  entitled  to  the  water  as  it  formerly  flowed  at 
the  end  of  the  term.^ 

A  claim  to  let  off  water  which  had  been  used  on  the  defend- 
ant's land  for  the  precipitation  of  minerals  into  a  watercourse 
on  the  plaintiff's  land  is  a  claim  to  a  watercourse  within  2  & 
3  W.  IV,  c.  71,  8.  2.« 

In  an  action  on  the  case  for  obstructing  a  watercourse,  the 
venue  is  local;  but  a  local  description  is  unnecessary.' 

In  an  action  for  diverting  a  watercourse  from  a  mill,  the  de- 
claration should  state  that  the  plaintiff  was  seised  of  the  mill  at 
the  time;  a  seisin  in  law  is,  however,  sufficient;  therefore,  an 
allegation  that  the  plaintiff's  father  was  seised  and  died,  and 
that  the  premises  descended  to  the  plaintiff,  by  virtue  of  *  which 
he  was  seised,  without  sayuig  that  he  entered  it,  will  be  sujffi- 
cient.® 

A  declaration  for  stopping  a  watercourse  without  showing 
how,  is  bad  on  demurrer;  but  good  after  verdict'  If  a  party 
who  has  a  right  to  running  water,  as  an  owner  of  the  land, 
appropriates  it,  and  by  his  declaration  claims  it  as  owner  of  a 
mill  not  20  years  old>  this  is  bad,  and  the  judge  at  the  trial  will 
not  allow  it  to  be  amended.^  Where  in  an  action  on  the  case 
for  diverging  a  stream  of  water  from  the  plaintiff's  mill,  the 
declaration  alleged  that  the  defendantplaced  and  raised  acertain 
dam  across  the  stream,  and  thereby  diverted  and  turned  the 
water,  and  prevented  it  from  running  along  its  usual  course  to 
tlie  plaintiff's  mill,  and  from  supplying  the  same  with  water 
for  the  necessary  working  thereof,  as  the  same  of  right  ought, 
and  otherwise  would  have  done;  held,  that  such  allegation  was 
supported  by  proof,  that  in  consequence  of  the  dam  the  water 
was  prevented  from  being  regularly  supplied  to  the  plaintiff's 


*  FentimaD  v.  Smith,  4  East,  107. 

^  Davis  o.  Morgan,  4  B.  &  C.  8.    (10  Eng.  C.  L.  363.) 

*  Wright  o.  Williams,  1  Mees.  &  Wels.  77.     1  Gale,  410. 

<  Mersey  and  Irwell  Navigation  v.  Douglass,  3  East,  497.    Williams  v.  Land,  4 
Tbunt.  739. 

*  Com.  Dig.  tit.  **•  Action  on  the  case,"  (E.  1.)    Hoare  9.  Dickenson,  3  Ld.  Raym. 
1569. 

*  Jlfum.  I  Lord  Raym.  453. 

f  Prankum  cr.  The  Earl  of  Falmouth,  6  C.  &  P.  539.    (35  Eng.  C.  L.  536.)    3  Ad. 
&  Ell.  453.     (39  Eng.  C.  L.  140.)     1  H.  &  W.  1.    4  NeT.  &  M.  330. 
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mill,  although  the  stream  was  not  diverted,  as  the  dam  was 
erected  above  the  mill,  and  the  water  returned  to  its  regular 
course  long  before  it  reached  the  mill,  and  there  was  no  waste 
of  water  occasioned  by  the  erection  of  the  dam.*  Where  the 
plaintiff  brought  an  action  on  the  case  for  diverting  a  water- 
course, stating  that  the  locus  in  quo  was  in  the  possession  of 
one  Jl  S,,  as  his  tenant;  held,  that  the  averment  was  satisfied 
by  proof  of  a  mortgage  from  J.  S,y  the  tenant  for  life,  to  the 
plaintiff,  who  was  entitled  to  the  reversion.^ 

A  person  claiming  a  right  to  the  use  of  the  watercourse,  is  Eridenoe. 
not  a*  competent  witness  in  this  action.®  Where  in  an  action 
for  diverting  water  from  the  mill  of  a^.,  he  obtained  a  verdict; 
•^.  and  B,,  afterwards  in  possession  of  the  mill,  brought  an  ac- 
tion for  a  similar  injury  against  the  same  defendants: — ^it  was 
held,  that  as  •/?•  and  B.  were  in  possession  of  the  mill  formerly 
in  the  possession  of  •/?.,  it  must  be  presumed  they  were  privy 
*in  estate  with  him,  and  that  consequently  the  record  was  ad-  *571 
missible  in  evidence  in  the  second  action.*' 
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1. — Statutory  provisions,  fyc,']  A  bight  of  way  is  a  privi- 
lege which  an  individual  or  a  particular  description  of  persons 
may  have  of  going  over  another  person's  ground;  such  a  right 
is  an  incorporeal  hereditament;  it  may  arise  by  prescription,  or 
grant,  or  private  agreement,  or  license,  or  from  necessity.  The 
usual  remedy  for  a  disturbance  of  a  right  of  way  is  an  action 
on  the  case  to  recover  damages.  To  maintain  such  an  action 
it  is  not  necessary  to  show  that  the  plaintiff  has  sustained  any 
damage  or  inconvenience  if  the  existence  of  an  obstruction  puts 
his  title  into  hazard,  and  prevents  him  from  exercising  his  right 
whenever  he  thinks  fit  to  resume  it.  An  action  on  the  case 
may  be  maintained,  even  though  no  immediate  injury  be 
caused  by  the  obstruction.^    A  right  of  way  is  often  tried  also 


•  Shears  v.  Wood,  7  Moore,  345.    (17  Eng.  C.  L.  76.) 

k  Partridge  o.  Bere,  1  D.  &  R.  973.    (7  Eng.  C.  L.  204.)    As  to  the  pleadings  in 
this  action,  aee  post^  599. 

•  Jebb  «•  Poyey,  2  Esp.  679. 

'  Blakemore  0.  Glamorgan  Canal  Co.,  1  Gale,  78.    2  C.  M.  &  R.  138. 

•  Bower  v.  Hill,  1  Bing.  N.  C.  549.    (97  Eng.  C.  L.  489.)     1  Hodges,  45. 
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by  an  action  of  tiespass.(l)    Considerable  amendments  have 
been  made  in  the  law  respecting  rights  of  way,  and  the  mode 
of  establishing  a  title  to  such  jight  much  facilitated  by  a  recent 
statute. 
Claims  to      By  the  2  &  3  W.  IV,  c  71,  s.  2,  it  is  enacted,  that  no  claim 
right  of     which  may  be  lawfully  made  at  the  common  law,  by  custom, 
^y  *>r      prescription  or  grant,  to  any  way  or  other  easement,  or  to  any 
meni^aoi  watercourse,-  pr  the  use  of  any  water  to  be  enjoyed  or  derived 
to  be  do-    upon  over  or  from  any  land  or  water,  of  our  said  lord  the  King, 
feated  af-  his  heirs  or  successors,  or  being  parcel  of  the  duchy  of  Lan- 
tor  twenty  caster,  or  of  the  duchy  of  Cornwall,  or  being  the  property  of 
l^me^U    *"y  ecclesiastical  or  lay  person,  or  body  corporate,  when  such 
by  show-  way  or  other  matter  as  herein  last  before  ^mentioned  shall 
ingcom-    have  been  actually  enjoyed  by  any  person  claiming  right 
mence-      thereto,  without  interruption,  for  the  lull  period  of  twenty 
™®"  C70    y^strs,  shall  be  defeated  or  destroyed  by  diowing  only  that 
such  wfkj  or  other  matter  was  first  enjoyed  at  any  time  prior 
to  such  period  of  tweqty  years;  but  nevertheless  such  claim 
may  be  defeated  in  any  other  way  by  which  the  same  is  now 
After  forty  liable  to  be  defeated;  and  when  such  way  or  other  matter  shall 
years*  en-  j^j^y^  been  enjoyed  as  aforesaid  for  the  full  period  of  forty 
therkSit    7®^^^,  the  right  thereto  shall  be  deemed  absolute  and  indefea- 
tobeia>8o-  sible,  unless  it  shall  appear  that  the  same  was  enjoyed  by  some 
lute,  on-    contract  or  agreement,  expressly  given  or  made  for  that  pur- 
leas  had     pose  by  deed  or  writing. 

or  a™t"*     By  sec.  4,  each  of  the  respective  periods  before  mentioned 
moaSr^    shall  be  deemed  the  period  next  before  some  suit  or  actiou 
Period  of  wherein  the  claim  to  which  such  period  may  relate  shall  be 
eojoyment  brought  in  question,  and  no  matter  shall  be  deemed  an  inter- 
Interrup-   ruption  within  the  meaning  of  the  act  unless  the  same  shall  be 
^  ^  *      acquiesced  in  for  one  year  after  the  party  interrupted  shall 
have  notice  thereof. 
Allegation     By  sec.  5,  in  actions  on  the  case  and  other  pleadings,  the 
of  right    claimant  may  allege  his  right  generally  as  at  present,  without 
alleging  the  existence  of  such  right  from  time  immemorial; 
and  in  pleas  to  trespass,  and  other  pleadings,  where  before  the 
passing  of  this  act  it  would  have  been  necessary  to  allege  the 
right  to  have  existed  from  time  immemorial,  it  shall  be  suffi- 
cient to  allege  the  enjoyment  thereof  as  of  right  by  the  occu- 
piers of  the  tenement  in  respect  whereof  the  same  is  claimed, 
without  claiming  in  the  name  of  the  owner  of  the  fee;  and  if 
the  other  party  intend  to  rely  on  any  proviso,  except  on  dis- 
ability, contract,  or  any  cas6  or  matter  of  fact  or  of  law,  not 
inconsistent  with  the  simple  fact  of  enjoyment,  the  same  shall 
be  especially  alleged,  and  set  forth  in  answer  to  the  allegation 
of  the  party  claiming,  and  not  received  in  evidence  on  any 
general  traverse  or  denial  of  such  allegation. 

By  sec.  6,  no  prescription  shall  be  allowed  in  favor  of  any 
claim  upon  proof  of  the  exercise  or  enjoyment  of  the  right 

(1)  ( WiUm  V.  Wilmm,  2  Verm.  68.) 
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claimed  for  any  less  period  than  that  mentioned  in  this  act,  as 
may  be  applicable  to  the  case. 

•Sec.  7  preserves  the  rights  of  infants,  married  women,  lu-    *573 
natics,  and  tenants  for  life. 

By  sec.  8,  where  any  land  or  water  over  or  from  which  any  Where  the 
such  way  or  other  convenient  watercourse  shall  have  been  en-  land  shaH 
joyed  or  derived,  shall  be  held  by  virtue  of  a  term  of  life  or  ^^^^^ 
years,  exceeding  three  years -from  the  granting  thereof,  the^ermof 
time  of  enjoyment  of  any  such  way  duruig  such  term,  shall  be  life  or 
excluded  in  the  computation  of  the  period  of  forty  years,  in  years. 
case  the  claim  shall  be  resisted  within  three  years  after  the  de- 
termination of  the  term  by  any  person  entitled  to  any  reversion^ 
expectant  on  the  determination  thereof.  ^ ,. 

The  following  cases  have  been  decided  upon  the  construc- 
tion of  this  act. 

In  an  action  on  the  case  for  obstructing  a  way  to  the  plain-  Twenty 
tifPs  wharf,  it  appeared  that  the  plaintiff  claimed  a  way  from  a  years'  ad* 
wharf  called  C.  through  JB.,  over  the  locus  in  yt/o,  trailed  .^.,  ^^^g®"* 
where  the  obstruction  took  place,  into  a  public  highway.     C.  ^jJi^"  ^ 
and  E,  were  held  by  a  lease  for  lives  under  the  Bishop  of  Wor-  tenant  for 
cester,  by  one  A,  who  began  to  make  bricks  in  C.  in  1809,  H^w,  con- 
which  he  carried  through  E.  and  •/?.  into  the  highway.    In  ||?"  "®  ^ 
1811,  D.y  the  occupie;r  of  •tf.,  (who  also  held  that  close  as  lessee  gagj^^t, 
of  the  Bishop  for  four  lives,)  put  up  a  gate  to  obstruct  /?.  in 
carrying  the  bricks,    li.  broke  it  down,  and  he  and  the  plain- 
tiff who  claimed  under  him,  continued  to  carry  bricks  over  JJ.        t 
without  interruption  for  more  than  twenty  years,  when  the  de- 
fendant, claiming  as  assignee  of  the  Bishop's  lease  under  Z>., 
obstructed  the  way,  and  for  that  obstruction  this  action  was 
brought.    The  jury  found  that  they  could  not  presume  that 
there  had  been  any  grant  of  right  of  way  by  the  Bishop,  and 
the  question  was,  whether  an  uninterrupted  enjo3niieut  for 
twenty  years  gave  to  the  plaintiff  a  right  of  way  over  the  de- 
fendant's close;  and  that  oepcnded  upon  the  construction  of  the 
above  act,  and  particularly  sec.  2.    Parke,  B.,  in  delivering  the 
judgment  of  the  court,  having  adverted  to  the  provisions  of  the 
act,  observed,  "  In  order  to  establish  a  right  of  way,  and  to 
bring  the  case  within  sec.  2,  it  must  be  proved  that  the  claim- 
ant hasen  joyed  it  for  the  full  period  of  twenty  years;  and  that 
he  has  done  so  as  of  ri^ht,  for  that  is  the  form  in  *  which  by  sec.    •574 
5,  such  a  claim  must  be  pleaded:  and  the  like  evidence  would 
have  been  required  before  the  statute  to  prove  a  claim  by  pre- 
scription, or  non-existmg  grant.    Therefore  if  the  way  shall 
appear  to  have  been  enjoyed  by  the  claimant  not  openly,  and 
in  a  manner  that  a  person  not  rightfully  entitled  would  have 
used  it,  but  by  stealth  as  a  trespasser  would  have  done;  if  Askings 
he  shall  have  occasionally  asked  the  permission  of  the  occu-  pennif»- 
pier  of  the  land,  no  title  would  be  acquired,  because  it  was  •>onofthe 
not  enjoyed  *  as  of  right.'      For  the  same  reason,  it  would  u^j^^of 
not,  if  there  had  been  unity  of  possession  during  all  or  part  of  possession 
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the  time,  fot  thus  the  claimant  would  not  have  enjoyed  *  as  of 
right'  the  easemeiit,  but  the  soil  itself.    So  it  must  have  been 
Other        enjoyed  without  interruption.    Again,  such  claim  may  be 
?  fcU*-  ^^   defeated  in  any  otiier  way  by  which  the  same  is  now  liable  to 
j^**"^   be  defeated;  that  is,  by  the  same  means  by  which  a  similar 
claim  coming  by  custom,  prescription,  or  grant  would  now  be 
defeasible;  and  therefore  it  maybe  answered  by  proof  of  a 
grant,  or  of  a  license  written  or  parol  for  a  limited  period,  com- 
prising the  whole  or  part  of  the  twenty  years,  or  of  the  absence, 
or  ignorance  of  the  parties  interested  in  opposing  the  claim,  and 
their  agents,  during  the  whole  time  that  it  was  exercised.     So 
far  the  constniction  of  the  act  is  clear;  and  the  enjoyment  of 
twenty  years  having  been  uninterrupted,  and  not  defeated  on 
any  ground  above  mentioned,  would  give  a  good  title.     But 
Laches  or  if  the  enjoyment  took  place  with  the  acquiescence  or  by  the 
•cqai-       laches  of  one  who  is  tenant  for  life  only,  the  question  is,  what 
te^'^tfiw  ^^  ^^^  effect  according  to  the  true  meaning  of  the  statute.     In 
life.  ^^^  ^^^  place,  it  is  quite  clear  that  no  right  is  gained  against 

No  rigfit    the  Bishop;  whatever  construction  is  put  on  sec.  7,  it  admits 
can  be       of  no  doubt  under  the  8th ;  for  by  the  latter  section,  the  Bishop 
ffained  by  might  dispute  the  right  at  any  time  within  three  years  after  the 
doriiur^  expiration  of  the  lease;  and  if  the  lease  for  life  be  excluded 
exist^oe   f^om  the  longer  period  as  against  the  Bishop,  it  certainly  must 
of  thetenm  from  the  shorter;  therefore  there  is  no  doubt  but  that  this  pos- 
session of  twenty  years  gives  no  title  as  against  the  Bishop, 
No  title     and  cannot  affect  the  right  of  the  see.    The  important  question 
«"?^       is,  whether  this  enjoyment,  as  it  cannot  give  a  title  as  against 
*f*^f^  ^  all  persons  having  estates  in  the  loctts  *m  quo^  gives  a  title  as 
enjoyment  ^g^i^st  the  lessee,  and  the  defendants  claiming  under  him,  or 
which       not  at  all.     We  have  had  some  difficulty  in  coming  to  a  con- 
does  not    elusion  on  this  point;  but  upon  the  fullest  consideration,  we 
K^®  *  ^"  think  that  no  title  at  all  is  gained  by  a  user  which  does  not 
ase^t  all  8^^®  *  valid  title  against  all,  and  permgjiently  affect  the  see.  For 
penona      in  the  first  place  the  statute  is  <  for  the  shortening  the  time  of 
nwing  ea-  prescription/  and  if  the  periods  mentioned  in  it  are  to  be 
tateeinthe  deemed  new  times  of  prescription,  it  must  have  been  intended 
^°^^  •"      that  the  enjoyment  for  those  periods  should  give  a  good  title 
^^*575    *?^i^st  all,  for  titles  by  immemorial  prescription  are  absolute 
and  valid  against  all,  they  are  such  as  absolutely  bind  the  fee 
inland;  and  in  the  next  place,  the  statute  nowhere  contains 
any  intimation  that  there  may  be  different  classes  of  rights 
qualified  and  absolute,  valid  as  to  some  persons  and  invaUd  as 
to  others.    According  to  the  provisions  of  section  7,  the  exer- 
cise of  an  easement  will  not  affect  the  fee  during  the  period  of 
a  tenancy  for  life;  in  order  to  affect  the  fee,  there  must  be  that 
period  of  enjoyment  against  an  owner  of  the  fee.    The  con- 
clusion therefore  to  which  we  have  arrived  is,  that  the  statute 
in  this  case  gives  no  right  from  the  enjoyment  that  has  taken 
place;  and  as  section  6  forbids  a  prescription  in  favor  of  a 
claim  to  be  drawn  from  a  less  period  of  enjoyment  than  that 
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prescribed  by  the  statute,  and  as  more  than  twenty  years  is  re- 
quired in  this  case  to  give  a  right,  the  jury  could  not  have  been 
directed  to  presume  a  grant  by  one  of  the  termors  to  the  other, 
by  the  proof  of  possession  alone*    Of  course,  nothing  has  been  Nothing 
said  by  the  court,  and  certainly  nothing  in  the  statute  will  pre-  «» the  act 
vent  the  operation  of  an  actual  grant  by  one  lessee  to  the  other,  j?  Prevent 
proved  by  the  deed  itself;  or  upon  proof  of  its  loss,  by  second-  tion  cJa*" 
ary  evidence;  nor  to  prevent  the  jury  from  takmg  the  posses-  grant,  or 
sion  into  consideration  with  other  circumstances  as  evidence  to  pieTent 
of  a  grant  which  they  may  still  find  to  have  been  made,  if  they  Jf*®  i"^ 
are  satisfied  that  it  was  made  in  point  of  fact.    We  are  there-  g^^inJ^ 
fore  of  opinion  that  in  the  present  case  the  plaintiff  is  not  en-  grant 
titled  to  recover.*" 

^in  a  subsequent  case,^  where  the  defendant  in  an  action  of  *576 
trespass  pleaded  an  uninterrupted  enjoyment  of  an  easement 
for  twenty  years,  upon  which  the  plaintiff  joined  issue;  the 
court  held,  that  on  that  issue  the  plaintiff  might  prove  applica- 
tions by  the  defendant  during  the  twenty  years  for.  leave  to 
use  the  easement,  and  that  it  was  not  necessary  for  him  to  re- 
ply such  license  specially.  ^*  The  issue  is,"  said  Parke,  Baron, 
"  whether  the  occupiers  of  closes  of  right  and  without  inter- 
rupiion,  have  had  the  use  and  enjoyment  for  twenty  years  as 
they  insist,  under  this  issue;  therefore,  they  must  show  an  un- 
interrupted rightful  enjoyment  for  twenty  years.  If  they  had 
enjoyed  it  for  one  week  and  not  for  the  next,  and  so  on  alter- 
nately, this  plea  would  not  have  been  proved."  It  was  held, 
in  Bright  v.  Walker,  that  the  claimant  must  show  that  he 
has  enjoyed  the  way  for  the  full  period  of  twenty  years,  and 
that  he  has  done  so  as  of  right  and  without  interruption,  and 
that  such  claim  might  be  answered  by  proof  of  a  license 
written  or  parol  for  a  limited  period,  comprising  the  whole  or 
a  part  of  the  twenty  years.  In  the  present  case  the  permission 
asked  for  and  given,  shows  that  the  occupiers  of  the  closes  did 
not  enjoy  the  way  "  as  of  right,"  and  also  that  they  did  not 
enjoy  it  uninterruptedly.  Lord  Lyndhurst,  C.  B.,  "  The  sim- 
ple issue  is,  whether  there  has  been  a  continued  enjoyment  of 
the  way  for  twenty  years,  and  any  evidence  negativing  the 
continuance  is  admissible.  Every  time  that  the  occupiers 
asked  for  leave,  they  admitted  that  the  former  license  had  ex- 
pired, ^nd  that  the  continuance  of  the  enjoyment  was  broken." 

The  following  observations  by  Mr.  Justice  Patteson,  in  Nisi 
Prius,  are  scarcely  reconcileable  with  those  above  cited.  ^*  If 
there  be  ten  years'  enjoyment  of  a  right  of  way,  and  then  a 
cessation  imder  a  temporary  agreement  for  another  ten  years, 
yet  this  may  be  a  sufficient  enjoyment  of  the  old  right  for  twen- 

*  Bright  V.  Walker,  1  C.  M .  &;  R.  911.  The  user  of  a  way  during  the  oeeopation  of 
tenants  does  not  bind  the  landlord  unless  he  is  aware  of  it.  Dayies  «.  Stephens,  7  C. 
iL  P.  670.     (33  Eng.  C.  L.) 

k  Monmouth  Canal  Company  v.  Harford,  %d»  614.    (33  Eng.  C.  L.) 
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ty  years  to  make  it  admissible  under  the  statute ;  for  the  agree- 
ment to  suspend  the  enjoyment  of  the  right  does  not  extin- 
guish, nor  is  it  inconsistent  with  the  right  So,  if  instead  of  a 
direct  path  from  Ji.  to  A,  another  track  over  the  plaintiff's 
land  from  Ji.  to  C,  and  thence  to  J?.,  had  been  substituted  by 
•577  the  parol  agreement  *of  the  parties  for  an  indefinite  time;  yet 
the  user  of  the  substituted  time  may  be  considered  as  substan- 
tially an  exercise  of  the  old  right,  and  evidence  of  the  contin- 
ued enjoyment  of  it."* 
Oa  the  On  an  issue  joined  on  a  general  traverse  of  an  uninterrupted 

general      enjoyment  of  a  right  of  way  for  forty  years,  the  question  was, 
am  en\»v-   ^^^^^'^^^  evidence  of  a  parol  agreement  for  permission  to  use 
ment  V  a  ^^e  way,  for  payment  of  a  sum  of  money  made  within  the  for- 
tight  of     ty  years,  was  admissible.    The  court  held,  on  the  authority  of 
way  for     the  preceding  cases  that  it  was.    Lord  Denman  in  delivering 
^^^      .  the  judgment  of  the  court  observed,  "  the  greatest  difficulty 
den^'  of  *'  ^^'ses  from  the  language  of  the  concluding  paragraph  of  the  5th 
parol  a-     section,  and  more  particularly  from  the  words,  *  or  any  cause 
greement   or  matter  of  fact,  or  of  law  not  inconsistent  with  the  simple  fact 
for  leave    ^f  enjoyment,'  as  all  these  matter?  are  required  to  be  specially 
wav^wiA-  P'®^^^^^»  ^'^^  forbidden  to  be  given  in  evidence  Under  the  gene- 
in  thatpe^  ^  traverse  of  the  enjoyment,  as  of  right,  it  is  plain  they  are 
riod,  is  ad-  treated  by  the  legislature  as  consistent  ,with  such  an  enjoyment; 
miasible;    and  as  by  the  rules  of  pleading  and  of  logical  reasoning,  every 
but  a  li-  ^  allegation  by  way  of  answer,  which  does  not  deny  the  matter 
neement,'  *^  which  it  is  proposed  as  an  answer,  is  taken  to  confess  it,  we 
which  co^  must  conclude  that  the  legislature  used  the  words  *  as  of  right/ 
▼era  the     in  such  a  sense,  as  that  a  party  confessing  the  enjoyment  as  of 
wholtHmt  x\^x  for  forty  or  twenty  years,  as  the  case  may  be,  may  ac- 
theriffhtis  ^^^^^  ^^^  ^^^  avoid  the  effect  of  it,  by  alleging  in  the  one  case 
claimed,    ^  consent  or  agreement,  provided  it  be  by  deed  or  writing,  and 
must  be     in  any  other,  any  contract,  &c.,  written  or  verbal.    It  follows 
suecially    that  the  words  *  as  of  right'  cannot  be  confined  to  an  adverse 
pleaded,     right  from  all  time  as  far  as  evidence  shows,  for  if  they  were 
so  confined,  such  enjoyment  once  confessed  could  not  be  avoid- 
ed, by  replying  that  it  was  had  by  contract  which  is  not  ad- 
verse.   Again,  as  the  legal  right  to  a  way  cannot  pass  except 
by  deed,  it  is  plain  that  the  words  *  enjoyment  as  of  right'  can- 
not be  confined  to  enjoyment  under  a  strict  legal  right,  for  Uiere 
a  consent  or  agreement  in  writing  not  under  seal  (of  which 
section  2  speaks)  could  not  account  for  such  enjoyment     It 
seems  then,  that  an  enjoyment  as  of  right,  must  mean  an  cn- 
*578    joyment  had  not  secretly  or  by  *stealth,  or  by  tacit  sufferance 
or  by  permission  asked  from  time  to  time  on  each  occasion,  or 
even  on  many  occasions  of  using  it;  but  an  enjoyment  had 
openly  and  notoriously,  without  particular  leave  at  the  time, 
by  a  person  claiming  to  use  it  without  danger  of  being  treated 
as  a  trespasser,  as  a  matter  of  right,  whether  strictly  legal  by 

*  Per  Patteaon,  J.,  in  Payne  v.  Shedden,  1  M.  &  Rob.  383. 
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prescription  and  adverse  nser,  or  by  deed  conferring  the  right, 
or  though  not  strictly  legal,  yet  lawful  to  the  extent  of  excu- 
sing a  trespass  as  by  consent  or  agreement  in  writing  not  under 
seal,  in  case  of  a  plea  of  enjoyment  for  forty  years,  or  by  such 
writing,  or  by  parol  consent  or  agreement,  contract  or  license, 
in  case  of  a  plea  of  enjoyment  for  twenty  years.  According 
to  this  view,  a  license  in  writing  must  be  replied  to  a  plea  of 
forty  years*  enjoyment  if  it  cover  the  whole  time;  and  the  same 
of  a  verbal  license  in  case  of  enjoyment  for  twenty  years." 
His  lordship  having  referred  to  the  point  decided  in  the  case  of 
the  Monmouth  Canal  Company  v.  Harford,  observed,  "  to  this 
groimd  of  decision  we  quite  accord,  and  it  will  follow  that  not 
only  an  asking  leave,  but  an  agreement  commencing  within 
the  period  may  be  given  in  evidence  under  the  general  tra- 
verse, notwithstanding  the  words  of  the  5th  section;  for  the 
party  cannot,  and  does  not,  rely  on  it  as  an  answer  to  an  en- 
joyment as  of  right  which  he  confesses,  nor  as  avoiding  any 
such  enjoyment  during  the  time  covered  by  the  agreement,  but 
as  showing  that  there  was  not  at  the  time  that  the  agreement 
was  made,  an  enjoyment  as  of  right,  and  that  so  the  continuity 
is  broken,  wJiich  is  inconsistent  with  the  simple  fact  of  enjoy- 
ment during  the  forty  or  twenty  years;  the  evidence  therefore, 
ought  to  have  been  received."»(l) 

2. — Right  of  way  by  grant.'}  In  an  action  on  the  case  for 
the  disturbance  of  a  right  of  way,  leading  from  a.  public  street 
through  the  defendant's  premises  to  a  yard  at  the  back  of  the 
plaintiff's  house,  originally  forming  part  of  the  premises  de- 
mised by  lease  to  the  defendant;  held,  that  a  grant  of  ^'all 
ways,  used  or  enjoyed  before  with  the  plaintiff's  premises" — 
•was  good,  though  there  was  no  express  grant  of  the  way  in  *579 
question.**  One  who  has  a  grant  of  an  occupation  way,  may 
declare  in  case  against  the  owner  of  the  land  over  which  the 
way  leads,  for  obstructing  it,  although  it  be  proved  that  the 
public  in  general  had  used  the  way  without  denial  for  the  last 
twelve  years.®  Defendant  pleaded  a  grant  of  right  of  way  by 
deed,  subsequently  lost.  Plaintiff,  in  his  replication,  traversed 
the  grant.  At  the  trial,  there  being  conflicting  testimony  as  to 
the  uninterrupted  user  of  the  way,  the  judge  directed  the  jury, 
that,  if  upon  this  issue  they  thought  defendant  had  exercised 
the  right  of  way  uninterruptedly  for  more  than  twenty  years 
by  virtue  of  a  deed,  they  would  find  for  the  defendant;  if  they 
thought  there  had  been  no  way  granted  by  deed,  they  would 


>  Tickle  V.  Brown,  1  H.  &  Woll.  769.    6  Nev.  &  Mtrn.  230.    Beaslej  v.  Claris, 
2  Hodgres.  100.    2  Bing.  N.  C.  705,  (29  Eng.  0.  L.  462,)  S.  P. 
^  Kooystra  v.  Lucas,  1  D.  &  R.  506.    S.  C.  5  B.  &  A.  830.     (7  Eng.  C.  L.  S74.) 
'  Allen  V.  Ormond,  8  East,  4. 

(1)  (On  the  presumption  arising  from  the  enjoyment  of  a  right  of  woy,  see  Woirmil  v. 
Rhoadt,  2  Wharton,  427.) 


579  CA8B.  [chat.  tx. 

find  for  the  plaintiff.  Held,  that  this  direction  was  right.*  ttf. 
granted  to  B.  land  of  unequal  width,  described  as  abutting  on 
a  road  on  his  own  soil  It  abutted  on  the  broadest  part  of  the 
road,  but  in  the  narrowest  part  of  it  a  narrow  strip  of  the  grant- 
or's land  intervened  between  the  road  and  the  premises  grant- 
ed. Held,  that  the  grantor  and  those  claiming  from  him  were 
concluded  from  preventing  the  grantee  from  coming  out  into 
the  road  over  this  slip  of  land.** 

Where  one  seised  in  fee  of  premises  and  of  the  soil  over 
which  a  way,  not  of  necessity,  has  been  used  by  the  occupier 
of  them,  grants  those  premises  ^  with  all  ways,  roads,  &c.,  to 
the  same  belonging,  or  in  anywise  appurtaining,"  no  way  will 
pass  unless  legally  appurtenant,  or  unless  it  appears  from  die 
grant  itself,  that  the  parties  meant  to  use  the  word  in  a 
sense  more  extended  than  the  legal  one.  Such  intention 
cannot  be  collected  from  parol  matter  dehors  the  deed.^  A 
grant  o(  IV,  SlS.  <<  with  all  ways  used  and  occupied  or  enjoyed 
therewith,"  extends  to  ways  used  over  other  lands  of  the 
grantor,  but  does  not  convey  to  the  grantee  a  right  to  ways 
used  to  and  frofn  one  of  those  parcels  over  the  other/  Where 
an  underlease  described  the  road  demised  and  the  ways  granted 
*580  *by  the  words  "  all  ways  thereunto  appertaining;"  it  was  held, 
that  a  right  of  way  over  the  origmal  lessor's  soil,  did  not 
pass  by  these  words.®  A  private  right  of  way  may  also  be 
granted  as  a  special  permission.  As  where  the  owner  of  land 
grants  to  another  a  liberty  of  passing  over  his  grounds  to  go  to 
church,  to  market,  or  the  like,  in  which  case  the  grant  is  con- 
.  fined  to  the  grantee  alone,  he  cannot  assign  it  to  another,  or 
justify  taking  another  with  him.'  If  a  lessor,  having  used  con- 
venient ways  over  his  own  adjoining  land  during  his  own  oc- 
cupation, demises  premises  with  sdl  ways  appurtenant,  unless 
it  be  shown  in  evidence  that  there  was  some  way  appurtenant 
in  alieno  solo,  to  satisfy  the  words  of  the  grant,  it  shall  be  in- 
tended that  he  meant  the  ways  used,  and  they  shall  pass, 
though  he  miscall  them  appurtenant^^ 

5. — Extent  of  right,']  Under  a  right  of  way  over  a  dose  to 
a  particular  place,  a  man  cannot  justify  going  beyond  the 
'  place;  therefore,  if  a  defendant  justify  passing  sJong  a  private 
way,  under  a  right  of  way  to  close  ttf.,  the  plaintiff  may 
reply  that  he  went  beyond  1^.(1 )  It  is  not  a  good  justification 
in  trespass,  that  the  defendant  has  a  right  of  way  over  part  of 
the  plaintiff's  land,  and  that  he  had  gone  upon  the  adjoining 

»  Livett  V.  Wilson,  3  Bing.  115.    (11  Eng.  C.  L.  57.) 

^  Roberto  «.  Karr,  1  Taunt.  495.  «  Barlow  v.  Rhodes,  1  C.  &  M.  439. 

'  Plant  V.  James,  3  N.  &  M.  517. 

*  Hardin?  «.  Wilson,  2  B.  &  C.  100.    (9  Eng.  C.  L.  39.) 

'  Woodfairs  Landlord  and  Tenant,  519. 

f  Morris  v.  Eggington,  3  Taont.  24. 

(1)  (XtrlAam  t.  Skar]^  1  Wbartoo,  333.) 
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land  becatifle  the  way  was  impassable  from  being  overflowed 
by  a  river.  For  he  who  has  the  use  of  a  thing  ought  to  repair 
it;  and  for  anything  that  appeared,  the  overflowing  might  have 
happened  by  the  neglect  of  the  defendant;  and  it  did  not 
appear  that  he  had  no  other  road.*  But  a  public  road  is  go- 
verned by  a  different  principle;  if  the  highway  be  impassable 
the  public  may  pass  on  the  adjoining  soil.** 

Under  a  grant  of  way  from  •d.  to  B.^  "  in,  through,  and 
along"  a  particular  way,  the  grantee  is  not  justified  in  making 
a  transverse  road  across  the  same.*^  A  right  of  way  for 
^agricultural  purposes  is  a  Umited  and  qualified  right  of  way,  *58i 
and  does  not  necessarily  confer  a  right  to  use  such  a  way  for 
g|eneral  and  commercial  purposes.^  Evidence,  of  a  prescriptive 
right  of  way  for  sdl  manner  of  carriages,  does  not  necessarily 
prove  a  right  of  way  for  all  manner  of  cattle.  For  the  extent 
of  the  usage  is  evidence  of  a  right  only  commensurate  with  the 
user.*^  When  it  is  sought  to  establish  a  right  to  an  easement 
by  user,  and  it  appears  that  the  user  had  varied,  it  is  for  the 
jury  to  say,  whether  the  user  has  been  commensurate  with  the 
right  claimed.^  If  a  man  having  a  right  of  way  over  close 
•^.,  for  the  occupation  of  close  £.y  purchase  an  adjoining  close 
C,  he  cannot  use  the  way  for  the  occupation  of  the  latter 
close.<^ 

A  rector  cannot  claim  a  permanent  right  of  way  for  the 
purpose  of  carrying  away  his  tithe,  unless  by  prescription  or 
grant;  the  owner  and  occupier  of  the  soil,  provided  he  does  it 
bondjidt  for  the  convenient  management  of  the  farm,  has  a 
right  to  vary  and  stop  up  a  way  by  which  tithe  has  been 
carried,  although  the  alteration  puts  the  tithe  owner  to  great 
inconvenience  by  compelling  him  to  use  a  more  circuitous  route 
for  the  purpose  of  carr3ring  away  his  tithe.*» 

4. — Way  of  necessiii/.l  A  right  of  way  may  exist  by  act 
and  operation  of  law;  for  if  a  man  grant  a  piece  of  ground  in 
the  middle  of  his  field,  he  at  the  same  time  tacitly  and 
impliedly  gives  a  way  to  come  at  it,  and  the  grantee  may  cross 
the  grantor's  land  for  that  purpose  without  being  a  trespasser. 
Where  the  law  gives  any  thing,  it  gives  impliedly  whatsoever 
is  necessary  for  enjoying  tlie  same.*  Where  one  (even  as 
trustee)  conveys  land  to  another,  to  which  there  is  no  access 

•  Taylor  v.  Whitehead,  Doug.  745.    Ballard  t>.  Harrison,  4  M.  &  S.  387. 

»  Id.  «  Senhouse  v.  Christian,  1  T.  R.  560. 

'  Jackson  v.  Stacey,  Holt,  455.  *  BuUard  «.  Dyson,  1  Taant  379. 

'Thomas  v.  Thomas,  1  Gale,  61.  d  C.  M.  &  R.  34.  A  plea  of  a  right  to  a  foot- 
way, is  supported  by  proof  of  a  carriage  way,  lor  a  carriage  way  includes  a  footway. 
Davies  v.  Stephens,  7  C.  &  P.  570.     ^3  Eng.  C.  L.)    Denman. 

<  Laughton  v.  Wards,  Lutw.  111.    See  1  Roll.  391.    3  Stark.  Et.  915. 

^  James  v.  Dodds,  3  C.  &  M.  367.  4  Tyr.  101.  Cole  «.  Selby,  6  Esp.  103.  Hal- 
sey  V,  Halsey,  W.  Jones,  330. 

i  3  Bl.  Com.  36. 
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but  over  the  trustee's  land,  a  right  of  way  passes  of  necessity 
as  incidental  to  the  grant.*(l) 
*582  *  And  it  seems  that  if  the  owner  of  two  closes  having  no  way 
to  one  of  them  but  over  the  other,  part  with  the  latter  without 
reserving  the  right  of  way,  it  will  be  reserved  for  him  by 
operation  of  la w.^  So,  where  one  having  three  closes,  sells  the 
two  extremes,  a  road  to  the  middle  one  is  reserved  by  operation 
of  law.®  Where  a  lease  of  a  parcel  of  building  ground  described 
certain  premises  as  abutting  on  ^  an  intended  way  of  thirty 
feet  wide,"  which  was  not  then  set  out,  the  soil  being  the 
property  of  the  lessor,  and  the  lessee  under  Jet  the  premises, 
and  described  them  as  abutting  on  *^  an  intended  way,''  without 
mentioning  the  width;  and  the  soil  of  the  intended  way,  toge- 
ther with  the  adjacent  land  on  the  other  side,  was  afterwards 
sold  by  the  lessor  to  another  person,  who  narrowed  the  in- 
tended way  to  twenty-seven  feet,  by  building  a  wall  thereon; 
held,  that  the  tenant  of  a  house  built  by  the  under-lessee,  was 
entitled  only  to  a  way  of  necessity  and  convenience;  which 
having  been  left  him,  he  could  not  maintain  an  action  on  the 
case  for  the  alleged  encroachment,  he  having  sustained  no 
actual  injury  thereby.* 

A  way  of  necessity  is  limited  by  the  necessity  which  created 
it;  and  when  such  necessity  ceases,  the  right  of  way  also 
ceases;   therefore,  if,  at  any  subsequent   period,  the  party 
formerly  entitled  to  such  way  can  approach  the  place  to  which 
it  led,  by  passing  over  his  own  land,  by  as  direct  a  course 
as  he  would  have  done  by  using  the  old  way,  such  way  ceases 
to  exist  as  of  necessity.^    A  way  of  necessity  exists  after  unity 
of  posses3ion  of  the  close  to  which,  and  the  close  over  which, 
and  after  a  subsequent  severance.     If  a  person  purchase  close 
•^.,  with  a  way  of  necessity  thereto  over  close  A,  a  stranger's 
land,  and  afterwards  purchases  close  B,^  and  then  purchases 
close  C,  adjoining  to  close  «^.,  and  through  which  he  may  en- 
ter to  close  tS.j  and  then  sells  close  B,  without  reservation 
of  any  way,  and  then  sells  closes  «/?.  and  C:  the  purchaser 
•583    *of  close  .tf.  shall  nevertheles  have  the  ancient  way  of  necessity 
Unity  of    to  close  •^.  over  close  B/    But  unity  of  possession  of  the  land 
possession  to  which  the  way  is  claimed  as  appurtenant  with  tlie  land  over 
snish         which  the  way  lies,  operates  as  an  extinguishment  of  the  right 


•  Howton  V.  Frearson,  8  T.  R.  50.  *  Jd. 

•  Clarke  v,  Cogge,  Cro.  Jac.  270.  It  seems  that  the  way  of  necessity  shall  be  that 
which  is  most  convenient  to  the  lessee.    Morris  v,  Eggington,  3  Taunt.  24. 

'  Harding  v.  Wilson,  3  D.  &  R.  287.    2  B.  &  C.  96.     (9  Eng.  C.  L.  41.) 

•  Holmes  v.  Goring,  and  Same  v.  Elliott,  9  Moore,  166.  S.  C.  2  Binff.  76.  (9 
Enff.  C.  L.  324.)  »  v 

'Buckby  v.  Coles,  6  Taunt.  311.     (1  Eng.  C.  L.  115.) 

(1)  (A  right  of  way  from  necessity  extends  to  a  single  way.  It  is  always  from  ttriei  ii«f». 
d/y,  and  this  necessity  cannot  be  created  by  the  party  claiming  the  right  It  never  exists 
where  a  man  can  get  to  his  property  through  his  own  land,  however  inconvenient  the  way 
through  his  own  land  may  be.    Bt Donald  v.  lAndall,  3  Rawlo,  492.) 
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of  way,*  provided  the  estate  which  the  party  has  in  both  lands  right  of 
be  equal,  in  duration,  quality,  and  all  other  circumstances  of  ^^y- 
right. **  If,  however,  the  party  has  different  estates,  as  an  estate 
in.  fee  in  the  land  over  which,  and  a  term  of  years  in  the  laud 
in  respect  of  which,  the  way  exists,  the  easement  is  suspended 
only  and  not  extinguished;  for  while  he  holds  them  both,  the 
right  belonging  to  the  leasehold  is  not  wanted,  but  if  he  parts 
Mrith  the  leasehold,  the  right  of  easement  goes  along  with  it. 
The  very  circumstance  of  its  being  called  a  suspension  shows 
that  it  revives  on  separation.® 

A  way  of  necessity  cannot  be  pleaded  generally  without 
showing  the  manner  in  which  the  land  over  which  it  is  claimed 
is  charged  with  it.** 

5. — Statement  of  the  termini.']   J*n  an  action  for  an  inter-  The  fei^ 
ruption  of  a  right  of  way,  the  termini  of  the  way  should  be  "?****'    , 
correctly  stated  in  the  declaration,  and  proved:  a  variance  be-  *^fjl^y 
tween  the  proof  and  the  allegation  is  fatal.    The  same  rule  stated  in 
holds  in  pleading  a  right  of  way,  but  if  both  the  termini  be  the  plead- 
correctly  stated,  it  is  not  necessary  to  take  notice  of  the  inter-  ings* 
vening  land.  There  is  one  difference  between  pleading  a  pub- 
lic and  a  private  way;  in  the  former  it  is  not  necessary  to  set 
out  the  termini,  in  the  latter  both  must  be  set  out  with  certain- 
ty.    It  is  not  necessary,  however,  to  set  forth  with  precision 
all  the  closes  over  which  the  private  way  extends.  There  may 
be  a  convenience  in  requiring  all  the  intervening  closes  to  be 
set  out,  because  the  plaintiff  thus  knows  the  right  claimed,  and 
the  record  may  be  more  certain  evidence  of  the  right  estab- 
lished; but,  on  the  other  hand,  there  may  be  great  practical  in- 
convenience, for  at  the  trial  the  defendant  will  be  encumbered 
•with  the  difficulty  of  proving  a  way  over  all  those  closes.*    •584 
As  where  in  an  action  of  trespass  the  defendant  pleaded,  that 
he  was  seised  in  fee  of  land  next  adjoining  to  one  of  the  said 
closes  in  which,  &c.,  and  thus  claimed  in  respect  thereof  a  way 
from  the  said  laid  unto  and  into,  through,  over,  and  along  the 
said  closes  in  which,  &c.,  and  unto  and  into  a  certain  common 
king's  highway,  and  at  the  trial  it  appeared  that  he  had  a  pre- 
scriptive right  of  way  from  his  land  into  and  over  the  land  of 
third  persons,  and  thence  into  and  over  the  plaintiff's  closes, 
and  thence  into  a  common  highway;  it  was  held,  that  the  plea 
was  sufficiently  sustained/ 


•  Whalley  v,  Thompson,  1  B.  &  P.  371.    Wright  o.  Rattray,  1  East,  377. 

<>  Co.  Lilt.  313,  h.    Rose  r.  Hermitage,  Garth.  241. 

^  Thomas  v.  Thomas,  3  C.  M.  &  R.  24.    1  Gale,  61. 

^  Ballard  v,  Harrison,  4  M.  &  S.  387.  As  to  the  pleadings  in  this  action,  see  post^ 
599. 

«  Per  Taunton,  J.,  in  Simpson  v.  Lewthwaite,  3  B.  &  Ad.  233.  (23  Eng  C.  L. 
59.) 

'  Id.  Jackson  v.  Shillito,  cited  1  East,  381.  Rouse  o.  Bardin,  1  H.  Bl.  351.  See 
Wright  V.  Rattray,  1  East,  377,  where  it  was  held,  that  a  claim  of  a  ri^ht  of  way 
from  A.  over  the  defendant's  close  into  D.  could  not  be  sustained,  because  it  appeared 
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1. — Plaintiffs,']  In  general  this  action  must  be  brought  by 
the  party  whose  person  or  property  has  sustained  the  injury 
complained  of.  Where  Jl,  chartered  the  whole  of  the  defend- 
ant's ship,  the  defendant  agreeing  to  receive  a  fiill  cargo  and 
to  deliver  it  to  nd.  or  his  assigns,  and  the  plaintiff,  to  whose  or- 
ders the  goods  were  assigned,  brought  an  action  against  the 
defendant  for  negligence  in  stowing  the  goods,  and  it  appear- 
ing that  the  plaintiff  was  only  the  agent  of  •.i.,he  was  nonsuit- 
ed."  With  respect  to  real  property,  actual  possession,  whether 
lawful  or  not,  will  entitle  a  party  to  maintain  an  action  for  any 
injury  committed  by  a  stranger  or  any  person  not  having  a 
better  title.**  But  a  mere  right  to  enter  is  not  suflBcient*  The 
^S^5  absolute  or  general  owner  *of  personal  property  may  in  gene- 
ral support  an  action  for  an  injury  thereto,  though  he  has  never 
had  actual  possession,  it  being  a  rule  of  law  th&t  property  in 
personal  chattels  draws  to  it  the  possession.^  A  person  having 
the  immediate  reversion  or  remainder  of  a  real  estate  may 
maintain  an  action  on  the  case  for  waste  or  any  injury  to  his 
reversionary  interest.*  But  the  reversioner  cannot  maintain 
an  action  for  an  act  which  is  injurious  to  the  tenant  in  posses- 
Heir,  sion  only  and  not  to  the  reversion.''  So  an  heir  cannot  main- 
Grantee  of  lain  an  action  for  waste  committed  in  the  time  of  his  ancestor, 
sion^**^     nor  the  grantee  of  a  reversion  for  waste  committed  before  the 

grants 
Personal        In  case  of  the  death  of  the  party  injured,  the  maxim  aciio 
represent-  personalis  tnorilur  cum  persona  applies  to  all  cases  of  perso- 
attvecan-  ^^^  wrongs;  therefore  an  executor  or  administrator  cannot 
tain  an  ao-  i)ia.intain  an  action  for  any  injuries  affecting  the  life  or  health 


that  a  close  called  C.  oyer  which  the  road  once  led,  was  formerly  possessed  by  the 
owner  of  close  Ji.^  and  by  him  conveyed  to  another,  without  reservingr  a  riffht  of  way; 
for  thereby  it  appeared  that  the  riffht  of  way  claimed  did  not  extend  to  D  ,  nut  stopped 
at  C;  as  the  anity  of  possession  destroyed  the  righi  of  way  from  thence  to  D. 

*  Moores  v.  Hopper,  3  N.  R.  411. 

^  Graham  v.  Peat,  1  East,  344.    Welch  v.  Nash,  8  id,  394. 
^  Dyson  v.  Collick,  5  B.  &  A.  600.    (7  Eng.  C.  L.  303.) 

*  8  Saund.  47. 

*  1  Saand.  333.    3  Saund.  353,  b.    Shadwell  o.  Hi^chinson,  M.  &  M.  350.    (14 
Enff.  C.  L.  484.) 

f  Baxter  v,  Taylor,  4  B.  &  Ad.  73.    (34  Eng.  C.  L.  36.)    Young  «.  Spencer,  10 

B.  &  C.  145.  (31  Eng.  C.  L.  47.)  In  an  action  by  the  reversioner  the  tenant  is  a 
competent  witness  to  prove  the  injury.    Doddington  v.  Httdson9.l  Bing.  857.  (8  Eng. 

C.  L.  314.) 
tid. 
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of  the  deceased,  as  for  unskilfulness  of  medical  practitioners,  tion  for 
the  imprisonment  of  the  party  brought  on  by  the  negligence  of  pereonal 
his  attorney;  but  where  damage  done  to  the  personal  estate  of  J?^!J^  ^ 
the  deceased  can  be  stated  on  the  record,  an  executor  or  ad-  ceased, 
ministrator,  as  the  representative  of  the  temporal  property  of 
the  deceased,  can  maintain  an  action  for  it.*    And  by  3  and  4 
W.  IV,  c.  42,  s.  2,  executors  and  administrators  may  maintain 
actions  on  the  case  for  any  injury  to  the  real  estate  of  the  de- 
ceased committed  in  his  lifetime,  at  any  time  within  six  months 
before  his  death,  provided  the  action  be  brought  within  one 
year. 

Where  there  is  a  joint  legal  interest  existing  in  two  or  more  Joint  and 
persons  who  have  received  a  joint  damage,  they  should  join  in  ^®fif^  ^^^ 
the  action,  or  the  defendant  can  take  advantage  of  the  omission  '®*^ 
in  abatement.^    Where  defamatory  words  are  spoken  of  part- 
ners ^respecting  their  trade,  they  may  maintain  a  joint  action    •586 
for  the  sjander;  and  it  is  not  necessary  for  them  to  show  the 
proportion  of  their  respective  shares.®    But  if  it  appears  that 
some  of  the  plaintiffs  are  not  entitled  to  support  the  action,  it 
will  be  a  ground  of  nonsuit.    They  must  recover,  if  at  all,  in 
respect  of  a  general  joint  damage,  for  the  court  will  not  take 
cognisance  of  separate  and  distinct  injuries  in  one  and  the  same 
action.    The  plaintiffs,  therefore,  must  prove  a  joint  cause  of 
action,  such  as  damage  done  to  joint  property,  or  joint  slander 
of  the  plaintiffs  in  their  trade.**  Two  persons  may  join,  although 
their  interests  be  several,  if  the  injury  complained  of  were  a 
joint  damage  to  both.® 

2. — Defendants.']    All  persons  are  liable  for  their  own  tor- 
tious acts;  even  parties  who  are  incompetent  to  contract,  such 
as  infants,  married  women,  &c.,  are  liable  for  torts.     A  princi-  The  mas- 
pal  or  master  is  responsible  for  tortious  acts  committed  by  his  *«'  .i«  lia- 
agents  or  servants  in  the  course  of  their  employment,  or  in  the  J^K  ^^^  "*" 
exercise  of  the  authority  that  he  has  given  to  them,  whether  i^^J^ 
such  servants  be  immediately  retained  by  himself  or  by  those  from  &e 
whom  he  has  employed.    As  where  •/?.  having^  house  by  the  negli- 
road  side,  contracted  with  B,  to  repair  it  for  a  stipulated  sum,  g?°^  ®^ 
B,  contracted  with  C.  to  do  the  work,  and  C.  with  D.  to  fur-  ^f^J^jje 
nish  the  materials.    The  servant  of  D.  brought  a  quantity  of  acting  nn- 
lime  to  the  house  and  placed  it  in  the  road,  by  which  the  plain-  derhisaa- 
tiff 's  carriage  was  overturned;  held,  that  •^.  was  answerable  thority. 
for  the  damage,  for  all  the  sub-contracting  parties  were  in  the 

*  Per  Lord  EUenborough,  C.  J.,  in  Chamberlain  v.  Williamson,  2  M.  &  S.  415. 

b  1  Saand.  291,  k.  Bot  it  should  seem  that  where  tlie  action  is  substantially  and 
necessarily  founded  on  a  contract,  the  form  of  it  in  tort  will  not  prevent  the  plaintiff 
from  being  nonsuited  for  the  nonjoinder  of  the  other  persons  interested.  Id,  5th  Ed. 
2  Saund.  116. 

«  Forster  v.  Lawson,  3  Bing.  453.  (13  Eng.  C.  L.  48.)  Cooke  o.  Batchelor,  3  B. 
&  P.  150. 

^I(L    2  Stark.  Ev.  209.    2  Saund.  116.    Id.  291,  d.    1  Saund.  291. 

*  Soloraons  v.  Medez,  1  Stark.  191.    (2  Eng.  C.  L.  351.) 
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employ  of  the  defendant;  and  he  who  has  work  going  *on  for 
his  benefit  and  on  his  premises,  must  be  civilly  answerable  for 
the  acts  of  those  whom  he  employs.*  Where  the  owner  of  a 
boat  which  was  accustomed  to  ply  for  hire,  and  to  carry  pas- 
sengers across  a  havei^i,  employed  a  servant  for  that  purpose, 
and  the  servant  on  one  occasion  received  a  passenger  on  board, 
and  carried  him  across  the  haven,  near  the  line  of  an  ancient 
•587  ferry,  and  paid  the  *fare  over  to  his  master;  held,  that  the  ser- 
vant was  acting  at  the  time  in  the  course  of  his  master's  ser- 
vice, and  for  his  master's  benefit,  and  that  the  master  was  an- 
swerable for  his  act,  and  would  have  been  liable  in  an  action 
on  the  case  for  such  act,  if  it  had  been  distinctly  proved  to  have 
amounted  to  an  evasion  of  the  ferry.''  So,  where  a  master 
having  employed  a  servant  to  do  some  act,  the  servant  out  of 
idleness  employed  another  to  do  it,  and  that  person,  in  carry- 
ing into  execution  the  orders  which  had  been  given  to  the  ser- 
vant, committed  an  injury  to  the  plaintiff,  for  which  the  roas- 
ter was  held  liable.®  It  has  been  laid  down  that,  where  a  per- 
son hires  a  coach  upon  a  job,  and  a  job  coachman  is  sent  with 
it,  the  person  who  hires  the  coach  is  liable  for  any  mischief 
done  by  the  coachman  while  in  his  employ,  though  he  is  not 
his  servant.* 

The  principle  is  clearly  established,  that  a  man  is  responsible 
for  the  acts  of  his  servants  done  under  his  authority,  whether 
they  be  hired  personally  by  himself,  or  by  another  whom  he 
entrusts  with  the  hiring  of  servants;  and  that  he  is  also  liable 
for  injuries  done  upon  his  premises  by  persons  employed 
thereon  for  his  benefit.  "  Whatever,"  said  Abbott,  C.  J.,  "  is 
done  for  the  working  of  my  mine,  or  the  repair  of  my  house, 
by  persons  mediately  or  immediately  employed  by  me,  may 
be  considered  as  done  by  me.  I  have  the  control  and  manage- 
ment of  all  that  belongs  to  my  land  or  my  house;  and  it  is  my 
fault  if  I  do  not  so  exercise  my  authority  as  ,to  prevent  injury 
to  another."®  The  inference  also  from  the  authorities,  is,  that 
a  party  is  not  liable  for  the  tortious  acts  of  another  not  author- 
ised by  him,  though  committed  in  the  performance  of  services 
on  his  behalf,  unless  the  person  committing  the  tort  be  his  ser- 
vant or  under  his  control  at  the  time. 

Where  ^.  borrowed  a  horse  and  chaise,  and  took  A,  a  friend, 
along  with  him  on  an  excursion,  B.  driving;  held,  that  an 
action  on  the  case  lay  against  Ji.  for  an  injury  occasioned 

"  Bush  9.  Steinman,  1  B.  &  P.  404. 

<>  Huzzey  «.  Field,  3  C.  M.  &  R.  432,  anU^  544. 

""  Mentioned  by  Eyre,  C.  J.,  id.  408.  Littledale  v.  Lord  Lonsdale,  2  H.  Bl.  267, 
299.  Sly  o.  Edgley,  6  Esp.  6.  Boeor  o.  Sanford,  2  Salk.  440.  Bootii  o.  Mister,  7 
O.  &  P.  66.     (32  Enff.  C.  L.)     Abinger. 

<i  Per  Heath,  J.,  1  B.  &  P.  409,  but  this  was  an  extra-judicial  opinion  only.  It  has 
the  weight  properly  belonging  to  the  opinion  of  a  very  learned  judge,  but  it  could  not 
be  received,  and  has  not  the  authority  of  d  judgment.  Per  Abbott,  C.  J.,  in  Laugher 
V,  Pointer,  6  B.  &  C.  676.     (12  Eng.  C.  L.  324.) 

•  In  Laugher  v.  Pointer,  5  B.  &  C.  576.     (12  Eng.  C.  L.  334.) 
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by  the  negligent  driving  of  B.,  and  that  a  declaration,  alleging 
the  horse  and  chaise  to  be  in  the  possession  of '..^.y  and  that  the 
injury  was  occasioned  by  his  negligent  driving,  was  sustained 
by  the  above  facts/ 

•Where  horses  are  let  for  hire,  and  the  owner  sends  a  driver    *588 
along  with  them,  he  is  in  general  liable  for  the  negligence  of  Of  the  par- 
such  driver^    Where  the  owner  of  a  carriage  hired  post-horses  *y  ^^^  ** 
to  go  to  Windsor,  it  was  hetd  that  the  owner  of  the  horses  was  jn^^ri^^*^ 
liable  for  an  accident  produced  through  the  misconduct  of  the  ansinff 
driver,  because  he  was  tiis  servant.®    So  Where  a  party  hired  from  uie 
horses  to  go  to  Epsom;  Lord  Ellenborough,said,  <*  that  a  per-  negli- 
son  who  hired  horses  under  such  circumstances,  had  not  the  gf'^ce  of 
entire  management  and  control  over  them;  but  that  they  con-  of  post 
tinned  under  the  control  and  power  of  the  stable-keeper's  ser-  horses  or  a 
vants,  who  were  entrusted  with  the  drivintr,  and  that  he  would  job  car- 
be  answerable  for  any  accident  occasioned  by  the  post-boy's  "*8«' 
misconduct  on  the  road.^    But  where  the  plaintiffs  hired  a 
chariot  for  the  day,  appointed  the  coachman,  and/urnished 
the  horses,  it  was  held,  that  they  were  properly  described  as 
the  owners  and  proprietors  of  it;®  and  in  a  more  modern,  case 
where  the  owner  oi  a  carriage  hired  of  a  stable-keeper  a  pair 
of  horses  to  draw  it  for  the  day,  and  the  owner  of  the  horses 
sent  a  driver  of  his  own  selection,  who  had  no  wages,  but  de- 
pended on  receiving  a  gratuity  from  the  persons  whose  car- 
riage he  drove;  an  injury  having  been  occasioned  by  his  negli- 
gent driving  to  the  horse  of  a  third  person,  who,  in  consequence 
thereof,  brought  an  action  against  the  owner  of  the  carriage, 
the  Court  of  King's  Bench  were  equally  divided  in  opinion,  as 
to  the  liability  of  the  defendant;  Abbot,  C.  J.,  and  Littledale, 
J.,  holding  that  he  was  not  liable  on  the  grounds  that  the  driver 
was  not  his  servant;  and  Bayley,  J.,  and  Holroyd,  J.,  holding 
that  he  was  responsible,  on  the  grounds  that  the  driver  was 
equally  under  his  authority  as  if  he  had  chosen  him  himself, 
instead  of  having  been  selected  by  the  stable-keeper;  and  there- 
fore for  this  purpose  his  servant  in  the  eye  of  the  law.    They 
distinguished  this  from  the  preceding  cases,  because  in  those 
cases  the  horses  were  let  for  a  particular  purpose  only,  as 
going  to  a  particular  place.     ''Whereas  in  this  case  they  were    ^ssD 
hired  for  the  day  to  go  with  the  carriage  where  the  defendant 
chose,  and  they  were  to  be  under  his  general  authority  and 
orders  in  that  respect  for  a  certain  time/    But  in  a  recent  case.  It  is  a 
where  a  party  hired  of  a  carriage-jobber  a  barouche  and  four  question 
horses  for  the  purpose  of  making  an  excursion  for  two  days  to  "'^  *^*  i^' 

*  Wheatley  v.  Patrick,  3  Mees.  &  Wels.  650. 

^  Where  a  testator  bequeathed  to  all  his  servants  500/.  each;  it  was  held,  that  a 
coachman  supplied  by  a  job-master,  together  with  a  carriage  and  horses,  which  were 
hired  by  the  year,  was  not  entitled  to  be  considered  a  servant.  Chilcot  v.  Bromley, 
12  Ves.  114. 

<  Scammell  «.  Wright,  5  Esp.  363.  '  Dean  v.  Branthwaite,  id.  35. 

•  Croft  V.  Alison,  4  B.  &  A.  590.     (6  Eng.  C.  L.  538.) 

'  Laugher  v.  Pointer,  5  B.  &  C.  547.    (13  Eng.  C.  L.  311.) 
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Ty«andnot  Windsor  and  back  to  town,  and  the  barouche  was  driven  by 

for  the       the  postillions  of  the  carrisige-iobber;  in  an  action  for  ^n  injury 

court,  to    ^Qjj^  through  the  negUgentr  driving  of  the  carriage,  Lord 

whether     Abinger  ruled  that  it  was  a  question  for  the  jury,  whether  the 

the  person  postillions  were  the  servants  of  the  persons  hiring  or  of  the 

who  oiyner  of  the  carriage.    *^  It  always  appeared  to  me,''  said  his 

^^^  *,    Lordship,  "that  the  court  had  pursued  an  erroneous  course  in 

or  pSt    '  Laugher  ».  Pointer,  when  they  allowed ,  the  question  now 

horaee,  is  raised  to  be  discussed,  as  if  it  were  a  question  of  law  for  the 

the  ser-     judge  to  decide.     It  always  appeared  to  me  to  be  quite  impos* 

Tant  of  the  sible  to  lay  down  any  rule  of  law  on  such  a  point,  for  no  satis- 

P?^y  Ae  ^^^^^^y  ^^^  ^^^  ^  drawn,  at  which,  as  a  matter  of  law,  the 

sa^or    general  owner  of  a  carriage,  or  rather  the  general  employer  of 

of  the        the  driver,  ceases  to  be  responsible  and  the  temporary  hirer 

owser.      becomes  so.    Each  of  this  class  of  cases  must  depend  upon  its 

own  circumstances,  from  which  the  jury  are  to  decide  whether 

the  driver  was  acting  as  the  servant  of  the  owner,  or  of  the 

party  who  hired  the  carriage,  at  the  time  that  the  accident 

happened."* 

If  a  servant  driving  his  master's  cart,  on  his  master's  busi- 
ness, make  a  detour  from  the  direct  road  for  some  purpose  of 
his  own,  his  master  will  be  answerable  in  damages  for  any  in- 
jury occasioned  by  his  negligent  driving  while  so  out  of  the 
road.^    But  if  a  servant  take  his  master's  cart  without  leave, 
at  a  time  when  it  is  not  wanted  for  the  purposes  of  business, 
and  drive  it  about  solely  for  his  own  purposes,  the  master  will 
not  be  answerable  for  any  injury  he  may  do.* 
A  master       Though  a  master  is  liable  for  the  tortious  acts  of  his  servants 
J8  not  lia-  done  in  the  exercise  of  the  authority  which  he  has  given  to 
wilful       *them;  he  is  not  liable  for  a  wilful  trespass  committed  by  them 
trespass  of  without  his  assent.*    The  distinction  is  this;  if  a  servant  driv- 
his  ser-      ing  a  carriage  in  order  to  effect  some  purpose  of  his  own,  wan- 
▼ant.         tonly  strike  the  horses  of  another  person,  and  prQduce  the  ac- 
•590    cident,  the  master  will  not  be  liable;  but  if  in  order  to  perform 
his  master's  orders  he  strikes,  but  injudiciously,  and  in  order 
to  extricate  hiniself  from  a  difficulty,  that  will  be  negligent  and 
careless  conduct,  for  which  the  master  will  be  liable,  being  an 
act  done  in  pursuance  of  the  servant's  employment.* 

In  Stone  v.  Cartwright,^  which  was  referred  to  in  Laugher 
V.  Pointer,  it  was  held,  that  an  action  for  an  injury  sustained 
through  the  improper  working  of  a  mine,  should  be  brought 
against  the  owner  of  the  mine,  or  against  the  workmen  who 
did  the  injury;  but  that  it  could  not  be  brought  against  an 

«  Brady  v.  Giles,  1  M.  &  Rob.  494. 

^  Joel  V,  Morison,  6  0.  &  P.  601.    (25  Eng.  C.  L.  511.)    Parke 

<  Id,  M'Manus  v.  Cricket,  1  East,  106. 

•  Per  Curiam,  in  Croft  v.  Alison,  4  B.  &  A.  593.  (6  Eng.  C.  L.  538.)  Where  one 
of  a  ship^s  crew  wilfully  injured  another  ship  without  the  privity  of  the  master;  held, 
that  the  master  was  not  liable  in  trespass,  though  he  was  on  boturd  at  the  time.  Dow- 
cher  V,  Noidstrom,  1  Taunt.  568. 

'6T.  R.  411. 
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agent  who  hired  the  workmen.  In  Leslie  v.  Poinds,*  which 
was  also  cited,  the  tenant  of  a  house  was  bound  to  repair  it, 
bat  the  landlord  superintended  the  repairs;  and  on  being  re* 
monstrated  with  by  the  commissioners  of  pavement  as  to  the 
dangerous  state  of  the  cellar,  had  promised  to  take  care  of  it, 
and  had  put  up  some  temporary  boards  as  a  protection  to  the 
public,  which  proved  insufficient,  and  an  accident  having  hap- 
pened, the  landlord  was  held  liable,  on  the  ground  of  his  per- 
sonal inteference  about  his  own  property. 

Where  t^.  and  B.  were  in  partnership  as  carriers,  and  by  a 
private  agreement  each  undertook  the  conveyance  of  goods  by 
his  own  wagons,  horses,  and  drivers,  for  s^cified  distances, 
and  the  plaintiff's  window  bad  been  damaged  through  the  negli- 
gence of  BJb  servant  in  driving  his  wagon;  held,  that  •/?.  was 
liable,  for  though  as  between  •d.  and  ^.,  the  person  commit- 
ting the  injury  was  the  servant  of  B.j  yet  for  all  legal  purposes 
he  was  also  the  servant  of  t^.,  since  the  wagon  was  to  be 
drawn  for  his  benefit.^  If  a  master  command  his  servant  *to  T591 
do  an  illegal  act,  the  servant  as  well  as  the  master  will  be 
liable  to  the  party  injured;  for  the  servant  cannot  plead  the 
command  of  the  master  in  bar  of  the  trespass.*^  It  has  been 
held,  that  the  captain  of  a  ship  of  war  was  not  answerable  for 
damage  done  in  running  down  another  vessel,  through  the 
negligence  of  his  lieutenant,  who  was  on  the  deck  and  had  the 
direction  and  management  of  the  steering  of  the  sloop  at  the 
time,  and  when  the  captain  was  not  upon  the  deck,  nor  called 
upon  by  his  duty  to  be  there;  for  the  lieutenant  was  not  ap- 
pointed by  him,  he  had  no  power  even  to  dismiss  him,  he  was 
neither  the  servant  nor  the  agent  of  the  captain.**  The  doc- 
trine of  respondeat  superior  does  not  apply  to  the  agents  of 
government  discharging  a  public  duty,  and  not  for  their  own 
benefit,  for  it  would  be  unjust  to  make  them  responsible  for 
the  conduct  of  persons  whom  they  are  obliged  to  employ.* 

If  several  persons  have  been  jointly  concerned  in  the  com-  If  there  b« 
mission  of  a  iortj  the  party  injured  may  sue  all  jointly,  or  he  sereral 
may  sue  each  in  a  separate  action.'    The  defendant  in  such  i?"*^  ^"^ 
an  action  cannot  plead  the  non-joinder  of  a  joint  tort  feasor  in  ^^y  ^^y 
abatement,  or  in  bar,  or  give  ^t  in  evidence  under  the  general  be  sued 
issue;   and  even  if  it  appear  from  the  declaration  or  other  joiatly  or 
pleadings,  that  the  tort  was  jointly  committed  by  the  defendant  »«v««lly* 
and  another  person,  no  objection  can  be  taken  ;c^  nor  does  the 
joinder  of  more  persons  than  were  liable  constitute  an  objec- 
tion, for  one  may  be  acquitted,  and  a  verdict  taken  against 


•  4  Taunt.  649,  eitad  by  Littledale,  J.,  5  B.  &  C.  561.    (18  Eng.  C.  L.  317.) 
»  Weyland  «.  Elkins,  Holt,  337.    (3  Eng.  C.  L.  71.) 

^  Sands  «.  Cbilds,  3  Ley.  352.  '  Nicholson  v.  Mouncey,  15  East,  384. 

•  Hall  V.  Smith,  3  Bin^.  159.    (9  Enff.  C.  L.  357.) 

•  Satton  o.  Clarke,  6  Taunt.  34.    (1  Eng.  C.  L.  398.)    Scott  o.  Goodwin,  1  B.  & 
P.  73. 

f  Id.    I  Sannd.  391.    1  Cb.  PL  87.    Mitchell  «.  Tarbatt,  6  T.  R.  649. 
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others.*  Bat  this  rale  applies  only  where  the  actkm  is  main- 
tainable for  the  fort  simply,  without  reference  to  any  contract 
made  between  the  parties.  Bat  where  an  action  on  the  case 
is  brought  merely  for  the  non-feasance  of  a  contract;  and  in 
order  to  support  the  action,  a  contract  must  be  proved;  there, 
although  the  plaintiff  shapes  his  case  in  ioriy  he  ahail  be  liable 
to  a  plea  in  abatenient,  if  he  omit  any  defendant,  or  to  a  non- 
*592  suit,  *if  he  join  too  many;  for  h^  shall  not  by  a<k)pting  a  par- 
ticular form  of  action,  alter  the  situation  of  the  defendaoL** 

There  is  a  settled  distinction,  however,  in  this  respect,  be- 
tween mere  personal  actions  of  tort,  and  such  as  concern  real 
property;  for  if  only  one  tenant  in  common  of  realty  be  sued 
m  trespass  or  case,  for  any  thing  respecting  the  land  held  in 
common,  as  for  not  setting  out  tithe,  &e.,  he  may  plead  the 
tenancy  in  common  in  abatement*  If  several  persons  be  made 
defendants  jointly,  where  the  tort  could  not  in  point  of  law  be 
joint,  they  may  demur,  or  take  advantage  of  it  in  anest  of 
judgment,  or  on  a  writ  of  error;^  but  the  plaintiff  nmy,  after 
verdict,  obviate  the  objection  by  taking  a  verdict  against  one 
only;^  or,  if  seveml  damages  have  been  assessed  s^ainst  each, 
by  entering  a  nolie  prosequi  as  to  one  after  the  verdUct  and 
before  judgment' 


SECTION  XIIL 

TH£  DECLABATION* 

In  actions  on  the  case,  the  declaration  should  set  forth,  by 

way  of  inducement,  the  circumstances  under  which  the  injury 

was  committed,  the  injury  itself,  and  lasdy  the  consequential 

damages. 

Btotement      In  actions  for  lorts  committed  in  respect  of  personal  or  real 

of  the        property,  it  is  necessary  to  set  forth  the  plaintiff's  iitU  or  inte- 

^^^^'^  rest.    For  if  it  does  not  appear  by  the  declaration,  or  be  ad- 

ttlre«thi°*  "fitted  by  the  pleadings,  that  the  plaintiff  had  some  property 

ths  thing   or  interest  in  the  subject  matter  of  the  suit  at  the  time  that  the 

iBjared.     wrong  complained  of  was  committed,  it  will  be  fatal  even  after 

verdict.^    However,  as  damages  are  the  gist  of  the  suit,  a 

*  Govett  o.  Radnidge,  3  East,  62.  In  1  SsQnd.  991,  e.,  it  is  said  that  Govett  «. 
Radnidge  was  overruled. 

^  1  Saand.  291,  e.  On  the  ground  above  stated,  the  case  of  Green  v.  Greenbank,  9 
Marsh.  485,  (6  Eng.  C.  L.  375,)  was  decided,  in  which  it  was  held  that  infiuicy  was 
a  good  plea  to  an  action  on  the  case  of  a  warranty.  Id*  Bretherton  9.  Wood,  3  B. 
&  B.  54.     (7  Eng.  C.  L  345.)    Weali  «.  King,  IS  East,  452. 

•  1  Sannd.  291,  c.     Bac.  Ab.  «'  Jointrtenants/'  &c. 

'  Barnard  v.  Goatling,  1  N.  R.  245.    2  Saund.  1 17,  h.  n. 

•Id.  M  Sannd.  207.    I  Oh.  PI.  86. 

<  2  Sannd.  379.    Gem.  Dig.  Plead.  8  M,  9.    1  Ch.  PI.  379.    1814.184. 
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Strict  or  particular  statement  of  title  is  not  necessary.  Thus, 
in  case  for  an  injury  to  ^personal  property,  it  is  sufficient  to  al-  *593 
lege,  that  they  were  the  goods  of  the  plaintiff,  or  that  he  was 
lawfully  possessed  of  them  as  of  his  own  property.  If  it  be 
in  respect  of  real  property,  it  is  sufficient  to  state  that  the  plain- 
tiff at  the  time  of  the  injury  was  possessed  of  a  house,  mes- 
suage, &c.;  and  that  by  reason  of  such  possession,  he  was  en- 
titled to  the  way,  or  other  right  in  respect  of  which  he  had 
been  disturbed.*  But  though  it  is  not  necessary  to  lay  a  title 
by  grant  or  prescription;  yet  the  plaintiff's  title  or  considera- 
tion must  be  proved  at  the  trial.**  In  affirmance  of  this  com- 
mon law  right  of  declaring  generally  in  these  cases,  the  2  &  3 
Will.  IV,  c.  71,  s.  5,  enacts,  that  <<  in  all  actions  on  the  case  and 
other  pleadings  wherein  the  party  claiming  may  now,  by  law, 
allege  his  right  generally,  without  averring  the  existence  of 
such  right  from  time  immemorial,  such  general  allegation  shall 
still  be  deemed  sufficient y  and  if  the  same  shall  be  denied,  all  and 
every  the  matters  in  this  act  mentioned  and  provided,  which 
shall  be  applicable  to  the  case,  shall  be  admissible  in  evidence 
to  sustain  or  rebut  such  allegation." 

Where  the  plaintiff's  right  consists  in  an  obligation  on  the  Stateneni 
defendants  to  observe  some  particular  duty,  which  may  be  of  the  eon- 
founded  either  on  a  contract  between  the  parties,  or  on  the  {!^*^2|^ 
obligation  of  law  arising  out  of  the  defendant's  particulctr  ^aty. 
character  or  situation,  as  in  an  action  against  a  banker  for  not 
honoring  a  check  of  his  customer's,  or  against  an  attorney, 
surgeon,  agent,  carrier,  or  other  bailee  for  negligence;  the  de- 
claration should  state  the  contract  between  the  parties,  or  the 
nature  of  the  duty  or  the  consideration  from  which  the  liability 
results,  and  on  which  it  is  founded;  for  it  will  be  a  fatal  defect 
if  it  does  not  show  that  the  defendant  was  bound  to  do  or  omit 
the  act  in  respect  of  which  he  is  charged,  either  by  an  express 
contract,  or  by  implication  of  law  in  respect  of  a  particular 
character  or  situation,  as  that  he  was  an  attorney^KwA  that  he 
was  retained  by  the  plaintiff,  or  that  he  was  retained  at  his 
request  for  a  reward;  or  that  he  was  a  common  currier^  and 
that  the  plaintiff  delivered  *goods  to  him  to  be  carried  for  re-    *594 
ward,  and  that  he  accepted  such  goods;  or  that  he  was  a  sur^ 
geony  and  was  retained  and  employed  as  such  for  reward  to 
cure  the  plaintiff,  and  that  he  entered  vpon  the  treatment^ 
&c.« 


*  Id.^  Saund.  113.    Bat  if  instead  of  relying  on  the  general  statement  of  his  taUe*^ 
interest,  or  riffht,  the  plaintiff  enter  into  a  more  narticular  and  detailed  statement  thei^ 
of,  and  there  be  a  misdescription,  it  will  be  a  fatal  variance,  and  a  ground  of  nonsuit. 
1  Ch.  PI.  385. 

i>  2  Saund.  114,  e.     1  Saund.  346,  n.  2. 

*  Elsee  V.  Gatward,  6  T.  R.  143.  Max  «.  Roberts,  12  East,  89.  Rex  o.  Ereretty  8 
B.  &  C.  114.  (15  Eng.  C.  L.  158.)  1  Ch.  PI.  384.  Vfhen  the  declaration  is  for 
the  breach  of  an  express  or  implied  contract,  the  consideration  must  be  stated  either  in 
terms  or  in  substance;  but  where  it  is  for  a  mitfeaaanee  or  maifeaaanee,  no  consideift- 
tiou  need  be  stated;  and  when  it  is  founded  on  the  obligaUon  of  law  unconnected  wllh 
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Vvianee.       With  respect  to  what  is  a  fatal  Tanaoce  in  the  statement  of 
the  plaiatiff  's  right  or  interest  affected,  the  general  role  appears 
to  be,  that  if  the  whole  of  an  averment  or  allegation  can  be 
struck  out  without  destroying  the  plaintiff's  right  of  action,  it 
is  not  necessary  to  prove  it;  but  if  the  whole  cannot  be  struck 
out  without  getting  rid  of  a  part  essential  to  the  cause 
of  action,  then  though  the  averment  be  more  particular  than 
it  need  have  been,  the  whole  must  be  proved  or  the  plaintiff 
cannot  recover.*    ^<  It  is  a  general  nile/'  said  Abbott,  C.  J., 
<<  that  a  variance  between  the  ali^ation  and  proof  will  not  de- 
feat a  party,  unless  it  be  in  respect  of  a  noatter,  which  if  pleaded 
would  be  immaterial"**    Where  in  an  action  for  a  breach  of 
warranty  in  selling  goods  unfit  for  sale,  the  declaration  alleged 
that  the  defendants  knew  the  goods  to  be  unfit  for  sale;  held, 
that  the  allegation  of  knowledge  being  immaterial  need  not  be 
proved.® 
Iftbearer-      If  the  averment  be  divisible,  though  included  in  one  sen- 
mept  be     tence,  it  is  not  necessary  for  the  plaintiff  to  prove  the  whole, 
thewhdie  ^^  ^     ^  sufficient  if  he  proves  so  much  of  it  as  as  will  sup- 
need  not    P^^  ^^  case.^    Therefore,  if  in  a  declaration  for  slandering  the 
Ito  proTed.  plaintiff  in  two  specified  trades,  there  be  proof  of  one  trade 
only,  it  will  be  sufficient*    In  case  for  disturbance  of  a  ri^t 
of  common,  the  plaintiff  alleged  that  he  was  entitled  by  rea- 
son of  his  possession  of  a  messuage  and  land;  held,  to  be  sup- 
ported by  evidence,  that  he  was  possessed  of  land  only.    Per 
Abbott,  G.  J.:    <<This  allegation  is  divisible,  and  it  maybe 
*595    considered  as  stating  that  the  plaintiff  *  was  possessed  of  a  house 
and  also  that  he  was  possessed  of  land,  and  that  in  respect  of 
both  or  either  he  was  entitled  to  the  right  of  common  in  ques- 
tion; but  if  there  had  been  words  of  connection,  such  as  <  there- 
unto belonging,'  or  other  words  of  the  like  import  to  connect 
-    the  messuage  and  the  land  together  as  one  entire  tenement, 
the  plaintiff  would  not  be  entitled  to  recover."^    In  an  action 
by  the  husband  for  a  malicious  prosecution  of  the  husband  and 
wife,  the  plaintiff  may  recover  on  proof  of  a  malicious  prose- 
cution of  the  wife  only.«^    Where  a  declaration  for  a  false  re- 
turn to  a  fi.fa,  against  the  goods  of  w?.  and  J9.,  alleged  that  Jl, 
and  B,  had  goods  within  the  bailiwick;  it  was  held  to  be  suffi- 
cient to  prove  that  either  of  them  had  goods  within  the  baili- 
wick, for  the  allegation  in  subtance  was  that  there  were  goods 
on  which  the  sheriff  might  have  levied."* 
Allega-         A  distinction  is  now  clearly  established  between  allegations 
**^"®  ®f^  of  matter  of  substance,  and  allegations  of  matter  of  description, 
mmtter  or   rpj^^  formdr  require  to  be  substantially  proved;  the  latter  to 

any  contract,  it  is  safBcient  to  state  the  circnmstances  which  gare  rise  to  ihe  defend- 
ant's particular  duty,  as  in  actions  against  sheriffs,  carriers,  innkeepers,  &•    Id* 

*  Per  Lawrence,  J.,  in  Williamson  o.  Allison,  3  East,  452. 
b  In  May  v.  Brown,  3  B.  &  C.  132.    (10  Eng.  C.  L.  27.) 

*  WUUamson  v.  Allison,  9tmra.  *  2  Saund.  74,  b.  209,  n.  24. 

*  Figffins  V.  Cogswell,  3  M.  dc  S.  369.        '  Rickette  v.  Salway,  2  B.  &  A.  360. 
f  South  0.  Hixon,  Stia.  977.  >>  Jones  v.  Clayton,  4  M.  &  S.  349. 
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be  Kterally  proved.*  Therefore  where  the  declaration  against  substance, 
a  sheriff  for  a  false  return  stated  that  the  plaintiff,  in  Trinity  »»4  ^T 
Terra,  2  Geo.  IV,  recovered  by  the  judgment  of  the  court  as  «^"P***»- 
appears  by  the  record,  and  the  proof  was  of  a  judgment  in 
Easter  Term,  3  Geo.  IV;  it  was  held,  that  the  variance  was 
not  materifiCl;  for  that  the  averment,  ^as  appears  by  the  re* 
cord,"  was  surplusage  and  might  be  rejected,  masmuch  as  the 
judgment  was  not  the  foundation  but  mere  inducement  to  the 
action;  and  as  the  allegation,  that  the  plaintiff  by  judgment  re- 
covered, &c,  was  an  allegation  of  substance  only,  it  was  suffi- 
cient to  prove  any  judgment  to  warrant  the  writ.**  But  where 
in  <^se  against  a  sheriff  for  recovering  goods  seif  ed  under  a  fi. 
fa.,  without  satisfying  the  landlord  the  rent  due  to  him,  the  de- 
claration alleged  that  the  >i.ya.  issuec)  out  of  the  K.  B.,  and 
the  evidence  was,  that  it  issued  out  of  the  C.  P.;  held,  a  fatal 
variance;  for  the  seizure  and  the  removal  of  the  goods  under 
the  writ  was  the  foundation  *of  the  action,  the  plaintiff  was  *596 
therefore  bound  to  prove  the  issuing  of  it  according  to  his  alle- 
gation.^ So  where  the  plaintiff  in  an  action  against  his  lessee, 
for  negligently  keeping  his  fire,  per  quod  the  premises  were 
burnt,  alleged  that  he  was  tenant  under  a  demise  for  seven 
years,  and  it  appeared  by  the  evidence  that  he  was  tenant  at 
will;  held,  a  fatal  variance,  for  the  injury* was  to  the  plaintiff's 
reversionary  interest;  the  fact  of  tenancy,  therefore,  was  essen- 
tial, and  the  averment  that  it  was  a  tenancy  under  a  demise 
for  seven  years  operated  as  a  limitation  and  description  of  that 
which  was  material.^ 

Whenever  precise  sums,  quantities,  and  magnitudes,  are  es- 
sential to  the  nature  of  the  claim,  a  variance  will  be  fatal.  As 
in  an  action  for  a  false  and  deceitful  representation  of  the  annu- 
al returns  of  business  sold  to  the  plaintiff,  it  was  held,  that  an 
avei*ment  that  the  returns  amounted  to  a  particular  sum  was 
material,  and  must  be  proved,  although  the  sums  be  alleged 
under  a  videlicet.®  Whenever  an  allegation,  however  super- 
fluous or  unnecessary,  limits  and  describes  that  which  is  mate- 
rial, it  is  necessarily  descriptive,  it  becomes  part  of  that  which 
is  material,  and  cannot  be  rejected.' 

If  the  plaintiff  undertakes  to  set  out  the  name  of  a  third  A  variance 
person  in  the  declaration,  a  variance  will  be  fatal  Thus,  where  ^'Jjjjj^^  ^ 
in  the  declaration,  in  a  case  for  a  malicious  prosecution,  the  ai-  ii^ii^Mrty 
legation  alleged  that  the  plaintiff  appeared  before  Baron  Wa-  ^n  be  fa- 
terpark,  of  Wattrforky  and  the  proof  was  that  he  appeared  tal. 

^  Per  Abbott,  C.  J.,  in  Stoddart  o.  Palmer,  3  B.  &  C.  4.  (10  Eng.  C.  L.  4.)  Per 
Lord  Ellenborough,  C.  J.,  in  Purcell  o.  Maenamara,  9  East,  160. 

i»  Stoddart  o.  Palmer,  9wpra,  Phillips  v.  Shaw,  4  B.  &  A.  435.  (6  Eng.  C.  L. 
477.)  5  id.  964.  Couains  v.  Brown,  R.  &  M.  399.  (91  Eng.  C.  L.  449.)  Diaper 
V.  Garrat,  3  B.  &  C.  9.    (9  Eng.  C.  L.  3.) 

«  Sheldon  o.  Whittaker,  4  B.  &  C.  657.    (10  Eng.  C.  L.  435.) 

'  Cudlipp  V.  Rundle,  Garth.  909,  cited  in  Doug.  643. 

•  Gilbert  v.  Stanislaus,  3  Price,  54.  See  the  observations  of  Bayley,  J.  in  Bevan 
«.  Jones,  4  B.  &;  C.  407,  (10  Eng.  C.  L.  370,)  and  in  Broomfield  o.  Jones,  id.  38S, 
(10  Eng.  0.  L.  363.)  '  9  Stark*  Ev.  384. 
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before  Baron  Waterpark,  of  fFalerparky  it  was  hdd  a  fiital 
variance,  as  the  words  **  of  Waterfork''  appeared  to  be  part  of 
the  descripiion  of  the  title,  and  not  inerely  referable  to  the 
place  of  residence.* 
Statement      With  regard  to  the  statement  of  the  injury  itself,  it  is  fre- 
<>f  the  in-  quently  sufficient  to  describe  it  generally,  without  setting  out 
i^^'         the  particulars  of  the  defendant's  misconduct    Thus,  where 
*597    the  declaration  stated  that  the  defendant  struck  the  ^plaintiff's 
cow  several  blows,  whereof  she  died,  and  the  proof  was  that 
the  defendant  had  beaten  the  cow  unmercifully  and  that  the 
plaintiff  to  shorten  her  misery  had  killed  her;  held,  after  ver- 
dict, not  to  be  a  fatal  variance.^  In  an  action  against  a  master 
for  the  negligence  of  the  servant,  the  negligence  may  be  slated 
as  that  of  the  master,  without  noticing  the  servant;  and  it  is  a 
general  rule,  that  the  act  of  the  servant  or  agent  may  be  al- 
leged to  be  the  act  of  the  master  or  principal.*    If  the  plaintiff 
declare  as  reversioner  for  an  injury  done  to  his  reversionary 
interest,  he  should  allege  it  to  be  done  to  the  damage  of  bis  re- 
version.* 
TheinjQiy     But  if  the  plaintiff  set  out  the  injury,  and  the  mode  in  which 
"■^***^     it  was  effected  with  particularity,  it  must  be  proved  as  laid;  for 
^▼ed  as  j£  ^j^g  proof  varies  substantially  firom  the  statement,  it  will  be  a 
ground  of  nonsuit.    Wliere  the  plaintiff  alleged  that  the  defen- 
dant placed  and  continued  a  heap  of  earth,  by  means  of  which 
the  refuse  water  was  prevented  from  flowing  from  the  plain- 
tiff's house  to  a  certam  ditch;  and  the  evidence  was  that  the 
earth  had  been  so  placed  originally,  as  not  to  obstruct  the  wa- 
ter, but  that  in  progress  of  time,  the  ea)th  was  trodden  down 
and  fell  into  the  ditch  and  obstructed  it;  held,  a  fatal  variance.* 
In  an  action  for  diverting  a  watercourse,  a  count  for  diverting 
and  turning  a  stream  of  water,  will  not  be  supported  by  proof 
of  penning  back  and  checking  it,  whereby  the  water  was  made 
to  overflow  the  plaintiff 's  meadow.''  An  allegation  of  damage 
from,  the  unskilful  steerage  of  the  defendant's  ship,  is  not  sup- 
ported by  evidence  of  damage  from  the  improper  stowing  of 
the  defendant's  anchor.^    Where  the  declaration  alleged  as 
special  damage,  that  the  plaintiff  gave  bail  to  the  sheriff  at  the 
return  of  the  writ,  and  the  proof  was  that  he  had  paid  the  debt, 
*598    *and  10/.  for  costs,  into  the  hands  of  the  sheriff;  held,  a  fatal 
variance.^ 

But  where  the  declaration  stated  that  defendant  erected  a 
dam  and  diverted  a  watercourse,  whereby  the  water  was  pre- 
vented from  running  in  its  usual  course  and  supplying  the 

•  Walters  r.  Mace,  3  B.  &  A.  756. 

0  Hancock  o.  Southall,  4  D.  &  R.  d09.    (16  Eng.  C.  L.  193.) 
«  Bracker  v.  Fromont,  C  T.  R.  659.    M'Maniia  v.  Crickett,  1  East,  110.    Michael 
f .  Ailestree,  3  Lev.  172. 
<  Jackson  v,  Peske,  1  M.  &  S.  934. 

*  Fitzsimonds  v.  Inglis,  5  Taunt.  534.    (1  En^r.  C.  L.  181.) 

'Griffiths  V.  Marson,  6  Price,  1.    And  see  Williams  v.  Morland,  3  B.  &  C.  910. 
(9  Bng.  C.  L.  369.) 
ff  Hnllman  o.  Bennett,  5  Esp.  336.  ^  Bristow  «.  Haywood,  4  Camp.  313. 
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plaintiff's  mill;  it  vas  hrid  to  be  aapported  by  evidence  that| 
in  conseqaence  of  Che  dam,  the  water  was  prevented  from  be- 
ing reguiarly  supplied  to  the  miU^  or  in  sufficient  quantities, 
though  the  stream  was  not  diverted.* 

In  some  actions  the  scienter  being  material  must  be  alleged  The 
and  proved  $  as  in  a  declaration  for  keeping  a  dog  used  to  bite  Mienttr. 
mankind.  In  an  action  for  keeping  a  mischievous  bull,  there 
was  no  9cienier  in  the  declaration,  and  after  verdict  for  the 
plaintiff,  judgment  was  arrested  on  that  account,  and  the  court 
said,  ^  they  could  not  intend  that  it  was  proved  at  the  trial,  for 
the  plaintiff  need  not  prove  more  than  is  in  his  declaration."^ 
An  averment  that  dogs  were  accustomed  to  bite  sheep,  is  not 
supported  by  proof  that  they  were  ferocious  and  accustomed 
to  bite  men.*  Sembkj  that  it  would  be  sufficient  to  state  that 
the  dog  was  of  ferocious  and  mischievous  nature/  But  proof 
of  that  fact  is  no  evidence  of  the  scienter^ 

When  the  law  does  not  necessarily  imply  that  the  plaintiff  Statement 
sustained  a  damage  by  the  act  complained  of,  it  is  necessary  of  the  ds- 
to  state  in  the  declaration  some  special  damage  as  resulting  ™*8«^* 
from  the  act,  as  in  an  action,  by  a  master  for  beating  his  ser- 
vant, or  a  commoner  for  surcharging' a  common,  in  which  the 
allegation  per  quod  servitium  amintj  or  per  quod  proficium 
eommunise  sum  habere  nan  poiuit  B.re  material   So  in  an  ac- 
tion for  words  not  actionable  in  themselves,  but  becoming  so 
only  in  respect  of  particular  damage.'  But  the  special  damage 
must  *be  the  fair  and  natural  result  of  the  thing  done,  and  not    *599 
a  mere  wrongful  act  of  a  third  person;  for  if  a  third  person  is 
guilty  of  a  tortious  act  to  the  plaintiff,  in  consequence  of  the 
words,  the  defendant  is  not  answerable  for  it;  but  the  plaintiff 
must  bring  his  action  against  such  third  person.^    In  case  for 
words  by  reason  of  which  the  plaintiff  was  turned  out  of  his 
lodgings  and  employment,  it  appeared  that  the  defendant  com- 
plained to  E.  the  mistress  of  the  house,  (who  was  his  tenant,) 
that  her  lodgers,  of  whom  the  plaintiff  was  one,  behaved  im- 
properly at  the  windows,  and  he  added  that  no  moral  person' 
would  like  to  have  such  people  in  his  house;  E.  stated  in  her 
evidence  that  she  dismissed  the  plaintiff  in  consequence  of  the 
words,  not  because  she  believed  them,  but  because  she  was 
afraid  it  would  offend  her  landlord,  if  the  plaintiff  remained. 


"  Shears  v.  Wood,  7  Moore,  345.  (17  Engf.  C.  L.  76.)  See  Kioff  v.  Williamson^ 
ID.  &R.    N.  P.O.  35.    ri6  Eng.  C.  L.  433.}   3  Stark.  163.    (14  Eog.  C.  L.  175.) 

^  Buxendin  v.  Sharp,  Salk.  663.  Recognised  by  Lord  Ellenborough,  C.  J.  in  Jaek- 
aon  o.  Peaked,  1  M.  k  S.  838. 

•  Hartley  o.  Harriman,  1  B.  &;  A.  630.    3  Stark.  814.    (3  Eng.  C.  L.  318.) 

'  Thomas  v.  Morgan,  3  C.  M.  &  R.  496.    1  Gale,  173; 

'  1  Sannd.  346.  D.  N.  P.  89.  1  Ch.  PI.  396.  The  loss  of  substantial  benefit 
arising  from  the  hospitality  of  friends,  is  a  sofficient  special  damage  if  proved.  Moore 
V.  Meaffher,  1  Taunt.  39. 

f  I  Sannd.  243,  d.  Vicars  v.  Wiloocks,  8  East,  1.  See  Kelly  v,  Partington,  5  B. 
&  Ad.  648.    (37  Eng.  C.  L.  144.) 
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Held,  that  the  action  was  maintaioable  because  the  damage 
was  sustained  in  consequence  of  the  words.*  Bat  if  the  woids 
be  not  in  their  nature  de&matorj,  the  special  damage  cannot 
be  considered  as  the  natural  rrault  of  thenir^ 


SECTION  XIV.      . 

OF  THE  PI.SAJ)UrOS. 

Br  Reg.  Gen.  H.  T.  4  W.  IV,  in  actions  on  the  case,  the 
plea  of  not  guilty  shall  operate  as  a  denial  only  of  the  breach 
of  duty  or  wrongful  act  alleged  to  have  been  committed  by 
the  defendant,  and  not  of  the  facts  stated  in  the  inducement; 
and  no  other  defence  than  such  denial  shall  be  admissible 
under  that  plea;  all  other  pleas  in  denial  shall  take  issue  on 
some  particular  matter  of  fact  alleged  in  the  declaration. 

Ex.  gr.  <<  In  an  action  on  the  case  for  a  nuisance  to  the  occu- 
pation of  a  house  by  carrying  on  an  offensive  trade,  the  plea  of 
'600  not  *guilty  will  operate  as  a  denial  only  that  the  defendant 
carried  on  the  alleged  trade  in  such  a  way  as  to  be  a  nuisance 
to  the  occupation  of  the  house,  and  will  not  operate  as  a  de- 
nial of  the  plaintiff's  occupation  of  the  house. 

^<  In  an  action  on  the  case  for  obstructing  a  right  of  way, 
such  plea  will  operate  as  a  denial  of  the  obstruction  only,  and 
not  of  the  plaintiff's  right  of  way;  and  in  an  action  for  con- 
verting the  plaintiff's  goods,  the  conversion  only  and  not  the 
plaintiff's  title  to  the  goods. 

^<  In  an  action  of  slander  of  the  plaintiff  in  his  office,  profes- 
sion or  trade,  the  plea  of  not  guilty  will  operate  to  the  same 
extent  precisely  as  at  present  in  denial  of  speaking  tha  words, 
of  speaking  them  maliciously,  and  in  the  sense  imputed,  and 
with  reference  to  the  plaintiff's  office,  profession  or  trade,  but 
it  will  not  operate  as  a  denial  of  the  fact  of  the  plaintiff  holding 
the  office  or  being  of  the  profession  or  trade  alleged. 

<'  In  actions  for  an  escape,  it  will  operate  as  a  denial  of  the 
neglect  or  default  of  the  sheriff  or  his  officers,  but  not  of  the 
debt,  judgment,  or  preliminary  proceedings. 

^  In  this  form  of  action  against  a  carrier,  the  plea  of  not 
guilty  will  operate  as  a  denial  of  the  loss  or  damage,  but  not 
of  the  receipt  of  the  goods  by  the  defendant  as  a  carrier  for 
hire,  or  of  the  purpose  for  which  they  were  received. 

^  All  matters  in  confession  and  avoidance  shall  be  pleaded 
specially,  as  in  actions  of  assmpsit,^ 
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>  Knight  V.  Gibba.  1  Ad.  &  Ell.  43.    (28  En?.  C.  L.  30.) 

b  Kelly  V.  Partington,  5  B.  &;  Ad.  648.    (97  Eng.  C.  L.  144.)    See  for&er  as  to 

this  subject,  title  ^*  Libel,"  Index. 
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In  an  action  on  the  case  for  maliciously  and  without  reason- 
able and  probable  cause  procuring  the  plaintiff  to  be  outlawed, 
it  was  held,  that  <<not  guilty/'  puts  in  issue  the  original  debt 
and  the  probable  cause  for  the  proceeding,  but  not  the  reversal 
of  the  outlawry.*  In  an  action  for  keeping  a  mischievous 
animal,  the  plea  of  ^  not  guilty/'  denies  the  scienter  as  well 
as  the  injury.^  In  case  for  the  diversion  of  water,  not  guilty 
puts  in  issue  the  fact  of  diversion  only,  and  not  the  right  to 
divert^  In  an  action  for  a  malicious  prosecution,  not  guilty 
puts  in  issue  the  want  of  probable  cause  as  well  as  the  fact  *of  *60l 
prosecution;^  but  not  guilty  does  not  put  the  inducement  in 
issae.^  Under  a  plea  of  not  guilty  to  a  nuisance,  the  plaintiff 
must  not  only  prove  the  existence  of  the  nuisance,  but  that  the 
defendant  wsis  the  person  who  caused  itJ  In  an  action  on  the 
case  by  a  lodger  for  removing  a  water-closet,  &c.,the  defendant 
cannot  under  a  plea  of  not  guilty  show  that  the  water-closet 
was  useless  before  he  removed  it;  but  in  mitigation  of  da- 
mages he  may  show  that  the  plaintiff  was  a  bad  lodger,  and 
that  he  did  the  act  complained  of  to  iuduce  him  to  quit  the 
house.' 

Where  in  case  against  a  sheriff  for  a  false  return  of  nulla 
bona  to  a  writ  oifi.fa,^  the  declaration  alleged  that  the  sheriff 
had  levied  on  the  goods  of  the  debtor,  and  received  the  money; 
held,  that  the  plea  of  not  guilty  put  in  issue,  only,  the  fact  of 
the  sheriff  having  the  money  in  his  bands,  and  making  the  re- 
turn  alleged,  and  that  it  was  not  competent  to  him  under  that 
plea  to  set  up  the  bankruptcy  of  the  debtor  before  the  execu- 
tiou  of  the  writ.** 

'  Draznmond  v.  Pigoa,  3  Binff.  N.  C.  114.    (29  Epg.  0.  L.  378.)    1  Hodg.  190. 
»  Hiomas  V.  Morgan,  3  C.  M.  &  R.  496.    Gale,  173. 

«  Frankam  v.  Lord  Falmoath,  4  N.  &  M.  330.    1  H.  &  W.  1.    6  C.  &  P.  589. 
(35  Engr.  C.  L.  536.)    3  Ad.  &  Ell.  453.     (39  Eng.  C.  L.  140.) 

*  Cotton  o.  Brown,  3  Ad.  &  £11.  312.    (30  Eng.  C.  L.  100.)    4  N.  &  M.  831.    1 
H.  &  W.  419. 

•  Dukes  o.  Goatling,  3  Dowl.  619.    I  Hodges,  130. 

'  Dawson  v,  Moore,  7  C  &  P.  35.    (33  Eng.  C.  L.)    Abinger. 
«  Underwood  v.  Barrows,  7  C.  &  P.  36.    (33  Eng.  C.  L.) 
k  Wright  V.  Lainson,  3  Mees  &.  Wels.  739,  anU^  338. 
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SECTION  I. 

DEFINITION  OF  COVENANT. 

Corenant       Covenant  is  an  agreement  entered  into  by  deed  between 
must  be  by  two  or  more  parties;  for  the  breach  of  which  an  action  of  cove- 

ders  'S*  "*^°'  ^"^  '^®  ^^  ^^^  ^^^^  ^^  ^^®  party  injured,  to  recover  damages 
for  the  loss  which  he  has  hereby  sustained.^  The  agreement 
must  be  by  deedy  but  it  may  be  by  deed  indented,  or  deed 
*603  poll.'*(  1 )  An  action  of  covenant  is  of  a  technical  'nature ;  it  can- 
not be  maintained  except  against  a  person,  who  by  himself  or 
some  other  person  acting  on  his  behalf  has  executed  a  deed 
under  seal.®    Covenants  are  express  or  implied. 

*  Com.  Dig.  Coy.  A. 

CF.  N.  B.  340.    Bac.  Abr.  1.    Roll.  Ab.  517.    PI.  40. 

«  Per  Abbott,  C.  J.,  in  Burnett  v.  Lynch,  5  B.  &  C.  603.  (13  Eng.  C.  L.  330.) 
The  chief  justice  added,  ^*  or  who  (under  some  yery  peculiar  circumsUinoes,  such  as 
those  mentioned  in  Co.  Litt.  331,  a.)  has  agreed  by  deed  to  do  a  certain  thing/*    The 

(1)  (Whether  covenant  will  lie  on  a  bond.  Huddle  ▼.  WorthiHgton^  1  Ohio,  195.  Abnm 
y.  KounU,  4  Ohio,  314.) 
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SECTION  n. 

BXFRS88  COYENANTS. 

ExpitBss  covenants  are  such  as  are  created  by  the  express 
words  of  the  parties  in  a  deed,  declaratory  of  their  intention/ 
There  is  no  precise  form  of  words  necessary  to  constitute  an 
express  covenant;^  any  words  contained  in  a  deed  expressive 
of  an  agreement  between  the  parties  will  amount  to  a  cove- 
nant.® 'As  if  a  lessee  for  years  covenants  to  repair,  &c.,  "pro-  *e04 
vided  always,  and  it  is  agreed  that  the  lessor  shall  find  great 
timber/'  &c«  This  makea  a  covenant  on  the  part  of  the  lessor 
to  find  timber.**  But  if  the  word  agreed  had  been  omitted,  it 
would  be  only  a  qualification  of  the  covenant  of  tlie  lessee.* 

So  covenant  will  lie  on  the  words,  "  I  oblige  myself  to  pay 
so  much  money,"  &c.;^  so  on  the  words  of  a  bond,  for  they 
prove  an  agreement;^^  or,  "I  am  content  to  give  to  .^.  tea 
pounds  at  Michaelmas,  and  ten  pounds  at  Lady-day.''^  So 
where  ^,  acknowledged  himself  to  be  accountable  to  B,  for  all 
such  moneys  as  should  be  charged  by  JB.  on  6\,  to  be  paid  to 
Z>,;  held,  that  an  action  of  covenant  would  lie  against  •/?.  or 
his  representatives,  as  it  might  on  any  words  in  a  deed  pur- 


case  in  Co.  Litt.  is  this,  vis:  If  a  lease  be  made  to  JS.  and  B.  by  indentate,  between 
the  landlord  of  the  one  part,  and  JS,  and  B,  of  the  other  part,  and  J,  only  execute  it; 
but  if  ^.  a^ree  thereto,  and  enjoy  the  premises  by  virtue  of  the  demise,  an  aditm  may 
be  maintained  a^inst  w9.  and  £•  jointly,  upon  a  covenant  therein  running  with  the 
land,  and  purporting  to  be  made  by  them.'*  This  has  been  considered  by  some  as  an 
authority  for  the  position,  that  in  the  above  instance  an  action  of  eovenani  may  be 
maintained  against  Jl^  and  B,  See  Com.  Dig.  Cot.  A.  1.  Co.  Lit.  by  Thomas,  vol. 
3,  3S9,  Dyer,  136.  PI.  66.  4  Cruis.  Dig.  393.  But  this  doctrine  has  been  disputed 
with  much  appearance  of  reason  by  Mr.  Piatt  in  his  treatise  on  covenants,  p.  10  to 
18,  who,  ader  reference  to  all  the  authorities,  does  not  hesitate  to  assert  that  there  is 
no  instance  of  an  action  of  eovenani  having  been  entertained  by  the  courts  against 
one  claiming  under  a  deed-poll^  p.  16.  But  a  covenantee  without  executing  the  deed 
may  bring  an  action  of  covenant  against  the  covenantor;  for  the  ri^ht  of  suit  is  con« 
stituted  by  the  covenantor's  execution  of  the  deed.  Clement  v.  Hmley,  3  Roll.  Ah. 
22.  Faits  F.  Pl.  2.  Com.  Dig.  Cot.  A.  1.  Vernon  v.  Jeffreys,  3  Stra.  1U6.  Petrie 
o.  Bury,  3  B.  &;  C.  353.  (10  Eng.  C.  L.  108.)  Rose  o.  Poulton,  3  B.  &  Ad.  833. 
(33  £ng.  C.  L.  19i.)  By  special  custom,  covenant  lies  although  the  contract  be  not 
under  seal  in  London.  Com.  Di^.  London,  N.  1.  F.  N.  B.  l66,  A.,  and  Bristol,  1 
Leon.  3.  Covenant  also  lies  against  the  lessee  or  patentee  of  the  crown  without  exe- 
cuting the  lease,  it  being  matter  of  record,  and  the  lessees'  acceptance  of  the  demise 
being  in  such  case  as  oMigotory  as  an  express  covenant  Com  Dig.  Cov.  A.  1  Cro. 
Jac.  340-399.    Yin.  Ab.  Cov.  B  Pl.  1. 

'  Platt  on  Cov.  35. 

i»  Bac.  Ab.  Cov.  A.  Andrews  e.  Ellison,  6  Moore,  199.  (17  Eng.  C.  L.  34.)  Per 
Parke,  J.,  in  Carr  v.  Roberts,  5  B.  &  Ad.  83;  (37  Eng.  C.  L.  43;)  by  whatever  words 
we  collect  an  agreement  that  the  thing  should  not  be  done,  we  collect  enough  to  make 
an  action  of  covenant  maintainable  for  the  doing  of  it.  Per  Lord  Ellenborough,  C.  J., 
in  Sc  Albans  (Duke  of)  v.  Ellis,  16  East,  S55,  post,  604. 

•  Bao.  Ab.  Cov.  A.  *  Id. 

•  1  Roll.  Ab.  518.    C.  PL  3.    3  Co.  73.        ^  Norrice's  case.  Hard.  178. 
f  Hill  V.  Carr^  1  Ch.  Cas.  394.  ^  3  Leon,  119. 
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portipg  to  be  an  agreement  for  the  payment  of  money.'  So 
covenant  will  lie  upon  these  words,  ^  I  have  in  my  possesion 
a  writing  obligatory,  and  I  will  be  ready  at  all  times,  when  I 
^shall  be  required  to  redeliver  the  same,"  &c.^  So  in  a  lease  for 
years,  the  words  rendering  rent  were  held  sufficient  to  consti- 
tute a  covenant;*  so  the  words  ^^  yielding  and  paying, -'^^  and 
if  the  expressions  used  in  the  deed  amount  to  an  agreement,  it 
will  be  sufficient  to  maintain  covenant,  even  though  the  parties 
disclaim  an  intention  to  covenant,  as  where  *Ubey  resolved  and 
agreed,  and  did  by  way  of  declaration,  and  not  of  covenant, 
spontaneously  and  fully  agree."  Lord  E^don  called  this  danse 
nonsensical.* 

Words  in  the  form  of  an  exception  may  amount  to  a  cove- 
nant. As  where  the  lessee  agreed  to  cultivate  the  premises 
demised,  {excepting  the  rabbit  warren  and  sheep  walk,)  in  a 
regular  and  due  course  of  husbandry,  &c.;  held,  that  this 
amounted  to  a  covenant  not  to  plough  the  rabbit  warren  or 
*605  *sheep  walk.''  So  where  the  agreement  was  that  the  lessee 
should  have  wood  non  succidendo  arbores;  held  to  be  a  cove- 
nant by  the  lessee  not  to  cut  down  the  trees.*  But  where  the 
agreement  was  that  «^.  should  convey  to  B.  all  his  interest  in 
a  certain  lease,  except  that  ^.  should  have  every  year  200  furze 
or  wood  faggots;  held,  that  it  did  not  amount  to  a  covenant 
that  B,  should  deliver  the  faggots;  it  was  merely  a  liberty  re- 
served by  wf.  that  he  should  take  them  on  the  land.^  So  where 
the  demise  is  of  land  except  a  close,  covenant  will  not  lie  for 
the  disturbance  of  that  close.'  So  where  the  agreement  was 
to  repair  the  demised  premises,  principal  timber  only  excepted, 
the  lessor  was  not  obliged  to  deliver  the  timber,  for  the  excep- 
tion amounted  to  no  more  than  that  he  was  to  provide  it  ready 
for  the  lessee  to  carryj  If  a  man  lets  a  house,  (excepting  two 
rooms,}  covenant  does  not  lie  for  disturbing  him  in  those  rooms, 
because  they  were  excepted,  and  not  demised — aliter^  if  the 
lessee  agrees  to  let  the  lessor  have  any  thing  out  of  the  demised 
premises,  such  as  a  free  passage  into  those  rooms;  a  conunon 
or  other  profit  apprendre,^ 

Where  •^.  leased  to  B.  for  years,  on  condition  that  he 
should  keep  and  have  the  houses  at  the  end  of  the  year  in  as 
good  plight  as  he  found  them;  held,  tliat  the  lessee  was  liable 

— ^— ^— »— ^— — »— ^— ~ ' "  I  ^^^~»^'^^-^^-^— ^— — »— ^»— — — ^^i^^— ^»»— ^— ^— ^-^^^i^-^^^j— »»-^— ^»^— ^^— ^»»^^i^_— ^^>_^.^.— 

•  Brioe  V.  Carre,  1  Lev.  47.    1  Keb.  155.        ^  Bae  Ab.  Cot.  A. 

«  Giles  o.  Hooper,  Carth.  135.  There  is  a  differenoe  of  opinion  whether  theee  vroids 
constitute  an  express  or  an  implied  coyenant.  The  oases  on  each  side  are  collected  in 
Piatt  on  CoT.  50,  et  seq. 

«*  Porter  «.  Sweetman,  Sty.  406. 

•  Ellison  9.  Bijnold,  3  J.  &  Walk.  510.    PI.  on  Cot.  39. 
'  The  Dnke  ofSt.  Albans  v.  Ellis,  16  East,  352. 

.  c  Dyer,  19, 6. 
k  Tuckerman  o.  Tuckermanf  Lnt  101.    Stevens  v.  Carrington,  1  Doug.  97. 
>  RusseU  V.  Gulwell,  Cro.  Eliz.  157.     11  Co.  506. 
J  Brailsford  «.  Parsons,  Lutw.  95.    1  Show.  149.    S.  P. 
k  Cole's  case,  1  Salk.  196.    IS  Mod.  34.    Carth.  333. 
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to  an  action  of  covenant  for  omitting  to  leave  the  houses  in 
good  plight.'  But  if  a  lease  be  granted  <^  provided  and  on  con- 
dition that  the  lessee  collect  and  pay  the  rents  of  the  other 
houses  of  the  lessor;"  this  is  not  a  covenant,  because  the  words 
do  not  amount  to  an  agreement,  they  are  merely  conditional  to 
defeat  the  estate.** 

An  order  or  direction  that  other  persons  should  pay  a  ThewordB 
sum  of  money  without  words  importing  an  agreement,  do  not  ^^^^  <^ 
constitute  a  covenant;  as  in  the  case  of  a  policy  of  insurance^  ▼•nwit 
in  these  words,  «*  We,  the  trustees  and  directors  of  the  said  ^j^  ^n  a- 
Society,  do  order  and  direct  the  directors  for  the  time  being  greement. 
of  the  said  Society,  to  raise  and  pay  by  and  out  of  the  mo*    *606 
neys,"  &c.;  held,  not  to  amount  to  a  covenant,  it  was  a  mere 
order  for  the  payment  of  a  sum  of  money  under  certain  cir- 
cumstances.*^   But  where  the  directors  of  an  insurance  com- 
pany declared  in  a  policy,  that  in  case  of  a  loss  by  fire,  the 
plaintiff  would  be  entitled  .to  receive  remuneration  out  of  the 
funds  of  the  society;  held, that  covenant  would  lie,  particularly 
as  the  directors  had  signed  the  policy,  which  distinguished  it 
from  the  preceding  case.^ 


SECTION  III.  ' 

IMPLIED  COVENANTS. 

There  are  some  words  which  of  themselves  do  not  import  an 
express  covenant,  yet  being  made  use  of  in  certain  contracts, 
have  a  similar  operation,  and  are  called  implied  covenants,  or 
covenants  in  law,  and  are  as  effectually  binding  on  the  parties 
as  if  expressed  in  the  most  unequivocal  terms.*' 

As  if  a  lease  for  years  be  made  by  any  of  the  following 
words,  grant  J  demise^  dimisij  or  dimiserunt,  without  any  ex- 
press covenant  for  quiet  enjoyment,  there  is  a  covenant  implied 
by  law,  on  part  of  the  lessor,  that  he  had  good  title,  and  that 
the  lessee  shall  quietly  enjoy  the  premises  until  the  end  of 
the  term.  And  if  the  lessee  or  his  assignee  be  lawfully 
evicted  by  a  person  having  a  tide  paramount  to  the  lease, 
an  action  of  covenant  may  be  maintained  against  the  lessor.^ 

'  Bac.  Ab.  Cot.  A.    Roll.  Ab.  517.  ^  Geary  v.  Reason,  Cro.  Car..  1S8. 

«  Alehome  «.  SariUe,  6  Moore,  909,  n.    (17  Eng.  C.  L.  96.) 

'  Andrews  «.  Ellison,  id.  199.    (17  Eng.  C.  L.  94.) 

•  Bac.  Ab.  Cot.  B. 

'  Bac.  Ab.  Cot.  6.  Iggolden  v.  May,  9  Yes.  330.  Merrill  v.  Frame,  4  Taunt. 
399.  Coleman  v,  Sberwin,  1  Show.  79.  1  Salk.  137.  Burnett «.  Lynoh,  5  B.  &  C. 
609.  (19  Eng.  C.  L.  397.)  Deering  v.  Farrington,  Freem.  367.  The  words  /frantj 
bars^ny  $eU^  inf&nfvxA  confirm,  certainly  import  a  coTenant  in  law.  Per  Lord  Eldon, 
C.  J.,  in  Browning  v.  Wnght,  9  B.  &  r.  91.    But  whether  the  word  reidendMm  wUl 
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Soy  where  the  lessor  demised  premises  of  which  he  was  not 
seised,  and  which,  therefore,  he  could  uot  demise;  held,  that 
*607  covenant  coald  be  maintainixl  against  hioL*  Where  the  de- 
fendant, being  the  proprietor  of  a  certain  medicine,  assigned 
all  his  interest  therein  to  the  plaintiff,  with  authority  to  pre- 
pare, compound  and  sell  the  same  in  the  name  ot  the  de- 
fendant, for  the  plaintiff's  own  benefit;  held,  to  amount  to  a 
covenant  in  law  on  the  part  of  the  defendant  tliat  he  should 
pot  himself  vend,  for  his  own  profit,  that  which  he  had  sold  to 
the  plaintiff,  and  that  as  he  was  afterwards  concerned  with 
others  in  vending  the  medicine  on  his  own  accoimt  he  was 
guilty  of  a  breach  of  covenant.^ 

So,  where  a  lessee  covenanted  that  he  would  at  all  times 
and  seasons  of  burning  lime  supply  the  lessor  and  his  tenants 
with  lime  at  a  stipulated  price;  held,  that  this  was  an  implied 
covenant  also  that  he  would  burn  lime  at  all  such  seasons,  and 
that  it  was  not  a  good  defence,  that  there  was  no  lime  burned 
out  of  the  premises  out  of  which  the  lessor  could  be  supplied.^ 
So,  where  the  lessee  covenanted  that  he  should  at  aU  tiroes 
during  the  term,  fold  his  flock,  which  he  should  keep  upon  tbe 
demised  premises  upon  such  parts  thereof  upon  which  the 
same  had  been  usually  folded,  under  a  certain  penalty  for 
every  time  the  same  should  be  folded  off  such  parts;  held,  an 
implied  covenant  that  the  lessee  should  keep  as  well  as  fold  a 
floclc^  Where  the  master  of  a  ship  and  the  freighter,  ^  cove- 
nanted and  agreed  that  forty  days  should  be  allowed  for  un- 
loading and  loading  again,"  &c.;  held,  to  raise  an  implied  co- 
venant on  the  part  of  the  freighter  not  to  detain  the  ship  for 
loading  and  unloading  beyond  the  forty  days.* 

Implied  covenants  do  not  extend  to  things  not  in  esse  at  the 

time  of  the  demise.    Therefore  where  •^^  in  consideration  that 

•  B,  would  build  a  mill  upon  the  land,  and  a  watercourse  through 

the  land,  demised  the  land  to  B,  by  the  words  dedi  ei  coneessi 

and  afterwards  stops  the  watercourse,  B,  for  the  above  reason 

cannot  maintain  covenant  against  •^iS 

*608        A  covenant  for  **  the  free  use  of  the  newly-intended  road 

whenever  the  same  may  be  made,"  will  not  apply  to  a  road 

which,  when  the  parties  contlracted,  was  newly  intended  to  be 

made,  but  was  executed  and  completed  before  the  sealing  of 

the  covenant.* 

The  dia-        The  distinction  between  express  and  implied  covenants  is, 

tinction      that  express  covenants  are  construed  more  stricily,    A  maa 


support  an  action  of  corenant  on  a  lease  for  life,  is  an  unsettled  point.  Harper  v.  Bird, 
T.  Jones,  103.    3  Lev.  306. 

>  Holder  o.  Taylor,  Hob.  13.    1  Inst.  301. 

^  Seddon  e.  Senate,  13  Bast,  63. 

*  Shiewsbury  (Earl  of)  e.  Gonld,  3  B.  &  A.  487. 

«  Webb  V.  Plammer,  3  B.  &  A.  746.  •  Randall  v.  Lyncb,  13  East,  179. 

'  Huddy  V.  Fisher,  1  Leon.  378. 
Crisp  V.  Price,  5  Taunt.  548.    (1  Eng.  C.  L.  183.) 
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may  toiihoui  consideration  enter  into  an  express  covenant  f  between 
and  as  the  heir  cannot  be  named  in  an  implied  covenant,  he  express 
cannot  be  bound  thereby.    But  an  executor  is  bound  by  the  ^^j*'^ 
words,  "  yielding  and  paying;^*  his  Uability  however  will  Yenants. 
cease  on  the  determination  of  the  estate  in  respect  of  which 
the  covenant  arose.^    Where  an  obligation  is  imposed  by  a 
rule  of  law,  and  there  is  no  express  covenant,  the  law  intro- 
duces a  reasonable  exception,  viz: — ^that  an  act  of  irresistible 
violence  will  excuse  the  party.    But  if  a  party  enter  into  an 
absolute  contract,  without  any  qualification  or  exception,  and 
receives  from  the  party  with  whom  he  contracts  the  considera- 
tion for  such  engagement,  he  must  abide  by  the  contract,  and 
either  do  the  act  or  pay  damages,  his  liability  arising  from  his 
own  direct  and  positive  undertaking.® 


SECTION  IV. 

QUALIFIED  COVENANTS. 

The  generality  of  an  implied  covenant  may  be  qualified  by  Qualified 
an  express  particular  covenant,  on  the  principle  that  <<  expres-  coyenant 
sumfadt  cessare  iaeiium,'*    As  if  one  leases  a  house  by  the  ^^l  ^^^^ 
words  demise^  grant,  &c.,  and  the  lessor  covenants  that  the  ®*y*^y™*° 
lessee  shall  enjoy  the  premises  during  the  term  without  evic- 
tion by  the  lessor,  or  any  person  claiming  under  him;  in  which 
case  an  action  will  not  lie  for  an  eviction  by  a  person  who  has 
a  prior  *title,  for  the  implied  covenant  arising  from  the  words    *609 
demise  and  grant  are  restrained  by  the  express  covenant  for 
quiet  enjoyment  and  confined  to  evictions  by  the  lessor  of  those 
claiming  under  him.^    So  where  the  defendant  demised  to  the 
plaintiff  a  messuage,  and  covenanted  that  during  the  term  he 
should  have  the  use  of  the  house  in  an  adjoining  yard  jointly 
with  the  defendant,  whilst  the  same  should  remain  there^ 
paying  half  the  expense  of  keeping  it  in  repair;  held,  that  the 
words  in  italics  qualified  the  general  covenant;  that  an  action 
would  not  lie  against  the  lessor  for  removing  the  pump  with- 
out reasonable  cause.® 

But  where  one  makes  a  lease  for  life  by  the  words  dedi  ei  When 
concesHy  or  by  any  other  words  reserving  rent,  in  which  case  there  is  an 

'  Per  Lord  Mansfield,  in  Shnbrick  o.  Salmond,  3  Ban.  1639.  See  Lethbridge  «• 
Mytton,  2  B.  &  Ad.  773.    (3d  Eng.  C.  L.  181.) 

^  Newton  v.  Osborn,  Sty.  387.    Swan  o.  Searlca,  And.  13.    Dyer,  357. 

*  Per  Chambre,  J.,  in  Beale  v,  Thompson,  3  B.  &  P.  420.  Adopting  the  rale  laid 
down  in  Paradtne  «.  Jane,  Alley n,  37,  which  was  recognised  by  Lord  EUenborougfa, 
in  Atkinson  v.  Ritchie,  10  Bast,  513,  and  in  seyeral  cases  therein  mentioned. 

'  Noke's  case,  4  Co.  80.    MerriU  v.  Frame,  4  Taunt.  339. 

•  Rhodes  o.  Ballard,  7  East,  116. 
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expieM  the  law  makes  a  warranty  against  all  men  during  the  life  of 
F*™"^  the  lessor;  in  these  cases  an  express  warranty  in  the  deed  diali 
^^^  not  qualify  the  implied  warranty,  but  the  lessee  may  make  use 
of  which  of  them  be  will,  if  he  be  evicted  by  one  who  hath  an 
elder  title.*  An  indenture  of  lease,  containing  a  covenant  by 
the  lessee  to  repair  the  premises  at  all  times,  (as  often  as  need 
or  occasion  should  require,)  and  <^at  farthest  within  three 
months  after  notice,"  is  one  entire  covenant,  the  former  part 
of  which  is  qualified  by  the  latter.^  So  where  covenants  in  an 
indenture  of  sale,  '^  that  the  covenantors  were  seised  of  a  good 
estate  in  fee  simple,  and  good  right,  &c.  to  convey;"  held,  to 
be  qualified,  and  restricted  by  a  subsequent  covenant  for  qniet 
enjoyment,  <<  without  let,  &c.  by  them,  their  heirs,  or  other 
persons  claiming  under  them."*  So  where  the  assignor  of  a 
lease  covenanted  ^<  that  he  had  not  at  any  time  done  or  suffered 
any  act  or  thing,  whereby  the  premises  intended  to  be  assigned 
could  be  impeached  or  affected  in  title  or  estate,  and  that  for 
and  notwithstanding  any  such  act,  &c.,  the  lease  was  a  good, 
valid,  and  subsisting  lease,  and  not  forfeited,  surrender^,  or 
become  void;  and  that  he  had  in  himself  good  right,  full  power 
and  authority,  to  grant,  assign,  transfer,  and  set  over  the  same, 
to  the  assignee,  in  manner  aforesaid;  then  followed  a  covenant 
*610  for  further  assurance  by  the  *assignof,and  all  persons  claiming 
under  him;  held,  that  die  general  words,  that  the  assignor  had 
full  power  to  grant,  assign,  and  set  over,  were  restraint  by  the 
pieceding  part  of  the  covenant,  and  therefore  that  such  cove- 
nant was  confined  to  the  act  of  the  assignor  alone.^ 

So,  where  the  assignor  covenanted  that  for  and  notwith- 
standing any  act  or  thing  by  him  done,  the  lease  was  valid^ 
and  further,  that  it  should  be  lawful  for  the  assignee  at  all 
times,  during  the  term,  quietly  to  enjoy,  without  the  lawful  let 
or  intemiption  of  the  assignor,  his  executors,  administrators, 
or  assigns,  or  any  of  them,  or  any  other  person  or  persons 
whomsoever  claiming  any  estate  or  right  in  the  premises,  and 
that  clearly  discharged  by  the  assignor,  his  heirs,  executors,  or 
administrators,  from  all  former  incumbrances  made  or  suffered 
by  him,  or  by  their  or  either  of  their  acts  or  privity;  and  then 
followed  a  covenant  for  further  assurance  by  theassignor,his  ex- 
ecutora  and  administratora,  and  all  persons  whomsoever  daim- 
ing  under  him;  held,  that  the  general  words  in  the  covenant 
for  quiet  enjoyment,  were  restrained  by  the  restrictive  words 
in  the  covenant  for  title  and  further  assurance,  which  preceded 
and  followed  it,  and  therefore  that  such  covenant  was  confined 
to  the  acts  of  the  covenantor,  and  those  claiming  under  bim.^ 
So  where  A.  having  granted  land,  &c.,  to  the  plaintiff  in  fee, 

*  Shep.  Touch.  165. 

b  Horafall  v.  Testar,  1  Moore,  89.    7  Taont.  385.    (3  Eng.  C.  L.  146.) 

*  Milner  v.  Horton,  M*Clel.  647.    But  dee  Smith  o.  Compton,  jmw/,  612. 
'  Foord  V.  Wilson,  3  Moore,  692.     (4  Eng.  C.  L.  205.) 

*  Nind  9.  Marshall,  3  Moore,  703.    1  B.  &  B.  319.    (5  Eng.  C.  L.  95.) 
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and  warranted  the  same  against  himself  and  his  heirs,  cove- 
nanted, "  that  notwithstanding  any  act  by  him  done  to  the 
contrary,  he  was  seised  of  the  premises  in  fee,  and  that  he  had 
full  power  J  absolute  authority^  %lc:  to  co;2i;ey  the  same;"  he 
then  covenanted  for  himself,  his  heirs,  &c.,  to  make  a  cart- way, 
and  that  the  plaintiff  should  quietly  enjoy  without  interruption 
from  himself  or  any  person  claiming  under  him,  and  lastly, 
"  that  he,  his  heirs,  assigns,  and  all  persons  claiming  under  him 
should  make  further  assurance;"  held,  that  the  words  in  italics 
were  either  part  of  the  preceding  special  covenant,  "  that  not- 
withstanding any  act  by  him  to  the  contrary  he  was  seised  of  • 
the  premises  in  fee;"  or  if  not  that  they  were  qualified  by  all 
the  other  special  covenants  to  the  acts  of  himself  and  his  heirs; 
*for  the  fair  inference  from  the  Avhole  was  that  •f.  intended  to  '61 1 
sell  what  he  had  bought,  leaving  it  to  the  purchaser  to  exercise 
his  discretion  respecting  the  title.*  So  where  L.  being  pos- 
sessed of  a  term  of  years,  provided  C  should  so  long  live,  as- 
signed the  term,  and  covenanted  "that  ?iotwithsta?icting  any 
act  done  by  him,  the  lease  was  at  the  time  of  the  assigmnent 
valid  and  effectual  m^d  that  the  term  of  eleven  years  therein 
expressed,  was  in  full  force  and  in  no  wise  determined,  or 
prejudicially  affected  otherwise  than  by  effluxion  of  time,  and 
also,  that  notwithstanding  any  act  he  had  full  power  to  assign, 
5:c.;"  before  the  assignment  Chad  died,  and  Z.  knew  that 
fact;  held,  on  the  authority  of  the  preceding  case,  that  the  cove- 
nant respecting  the  lease  was  qualified  by  the  words  in  italics, 
and  restricted  to  acts  done  by  Z/,,  and  that  therefore  he  was 
not  liable  upon  this  covenant,  for  an  eviction  by  the  party  en- 
titled on  C/s  death.'^ 

But  where  the  releasors  covenanted  that,  "for  and  notwith- 
standing any  act^dtc,  by  them,  or  any  or  either  of  them  done 
to  the  contrary,  they  had  good  title  to  convey  certain  lands  in 
fee;  and  also,  that  they  or  some  or  one  of  them,  for  and  not- 
withstanding any  such  matter  or  thing  as  aforesaid,  had  good 
right  and  full  power  to  grant,  &c.;  and  likewise  that  the  re- 
leasee should  peaceably  and  quietly  enter,  hold,  and  enjoy  the 
premises  granted  without  the  lawful  let  or  disturbance  of  the 
releasors  or  their  heirs  or  assigns,  or  for  or  by  any  other  person 
or  persons  whatsoever;  and  that  the  releasee  should  be  kept 
harmless  and  indemnified  by  the  releasors  and  their  heirs, 
against  all  other  titles,  charges,  &c.,  save  and  except  the  chief 
rent  issuing  and  payable  out  of  the  premises  to  the  lord  of  the 


*  Browning  v.  Wright,  3  B.  &  P.  13. 

k  Stannard  «•  Foibes,  1  Ner.  &  Perr.  633.  It  appeared  also  in  this  case,  that  afVer 
the  death  of  C,  L,  paid  rent  to  the  party  entitled  on  that  event,  and  it  was  contended 
on  behalf  of  the  plaintiff,  that  as  the  payment  of  rent  would  haye  the  effect  of  convert- 
ing the  term  into  a  yearly  tenancy,  if  done  while  the  life  continued,  and  could  have  no 
less  effect  after  the  life  had  dropped;  and  therefore  tha>  it  was  an  act  done  by  L.  to 
forfeit  his  lease.  But  the  conrt  held,  that  the  payment  of  rent  made  no  difference 
whatever  in  //.'s  interest,  which  had  previously  expired;  what  he  did  was  wholly  in- 
operative, and  could  not  therefore  be  a  breach  of  his  covenant.    Id, 
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fee;"  the  court  held  that  the  generality  of  thecoTenantfor. 

*618  quiet  enjoyment  *against  ^Hhe  releasors  and  their  heirs,  and 
any  other  person  or  persons  whatsoever/'  was  not  restrained 
by  the  qualified  covenants  for  good  title  and  right  to  convey 
^  for  and  notwithstanding  any  act  done  by  the  releasors  to  the 
contrary/'*  Where  a  lessee  covenanted  "  to  leave  premises 
in  repair  at  the  expiration  of  the  term,  and  also  that  the  lessors 
might  direct  the  lessee  to  complete  the  repairs,  by  giving  six 
months'  notice  in  writing;"  held,  that  these  were  two  distinct 
and  separate  covenants,  the  former  of  which  was  not  qualified 
by  the  latter^  Covenant  by  the  assignor  of  certain  shares  in 
a  patent  right  that  he  had  good  right,  full  power,  and  lawful 
authority  to  assign  and  convey  the  said  shares,  and  that  he  bad 
not  by  any  means,  directly  or  indirectly,  forfeited  any  right  or 
authority  he  ever  had  or  might  have  over  the  same;  held,  that 
the  generality  of  the  former  words  of  the  covenant  was  not  re- 
strained by  the  latter.^ 

Where  by  indenture  reciting  a  power  vested  in  •S.  B.  to  dis- 
pose of  certain  premises,  and  that  C  Z>.  had  contracted  to 
purchase  them,  v^.  B,  appointed  and  conveyed  them  to  the  use 
of  C  />.  and  his  heirs,  &c.,  and  covenanted  that  the  power 
then  in  •/?.  B.  was  then  in  force  and  not  executed,  and  also  that 
he  A.  B,  had  in  himself  a  good  right,  title,  power,  and  autho- 
rity to  limit  and  appoint,  and  to  grant,  &c.,  the  premises  to  the 
said  uses,  and  further  that  the  said  premuses  should  be  held  and 
enjoyed  to  the  said  uses,  without  the  let  or  interruption  of  A. 
j9.,  or  any  claiming  under  or  in  trust  for  him,  and  also  for 
further  assurance  by  •d,  B,  and  all  so  claiming;  held,  that  the 
second  covenant  was  absolute  for  good  title  against  all  persons, 
and  not  to  be  qualified  by  reference  to  the  other  covenants, 
inasmuch  as  there  were  no  words  either  in  the  second  cove- 
nant itself,  or  in  preceding  or  subsequent  ones  to  connect  it 
with  them.  "  There  is  only  one  case,"**  said  Lord  Tenterden, 
C.  J.,  in  delivering  the  judgment  of  the  court,  <<  where  a  general 
covenant  has  been  held  to  be  qualified  by  others,  imless  in 
some  way  connected  with  them.  We  have  considered  that 
case,  and  we  cannot  feel  ourselves  bound  by  its  authority. 

*61d  The  covenant  declared  upon  *being  unqualified  in  itself,  and 
unconnected  with  any  words  in  the  qualified  covenants,  must, 
therefore,  in  a  court  of  law  be  regarded  as  an  absolute  cove- 
nant*^ 

'  Howell  V.  Richards,  1 1  East,  633. 

»  Wood  V.  Day,  1  Moore,  389.    7  Taont.  646.    (%  Eng.  C.  L.  945.) 

*  Hessee  o.  Stevenson,  3  B.  &  P.  665.         '  Milner  v.  Hortoo,  onle,  609. 

'  Smith  o.  Compton,  3  B.  &  Ad.  189.    (33  Eng  C.  L.  55.) 
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SECTION  V. 

OF  THB  CONSTRUCTION  OF  COVBNAirrs; 

Ik  the  construction  of  covenants  the  foIlo\ring  rules^  collected 
from  the  authorities,  may  be  found  useful. 

First.  Where  the  covenant  is  express^  there  must  be  an  Fiigt  role, 
absolute  performance^nor  will  it  be  dtischarged  by  any  collate- 
ral matter  whatsoever.  As  if  a  lessee  covenant  to  pay  r^it, 
and  the  premises  be  rendered  uninhabitable  by  being  totally 
burned  down,  or  through  any  other  cause,  he  will  continue  lia- 
ble to  pay  the  rent  during  the  term,  though  he  have  no  enjoy- 
ment of  the  premises,  for  he  is  bound  by  his  express  covenant.*' 
And  even  if  the  landlord  be  bound  to  rebuild  the  premises,  and 
neglect  to  do  so,  it  will  be  no  answer  to  an  action  for  the  rent^ 
because  the  damages  arising  to  the  lessee  from  such  negligence 
are  unliquidated.^ 

It  was  formerly  supposed  that,  under  such  circumstances,  the 
lessee  might  obtain  relief  in  equity  against  the  claim  of  the 
landlord,  on  the  ground  that  he  could  have  no  enjoyment  of 
the  premises.*  But  it  is  now  settled  that,  under  such  circum- 
stances, the  tenant  is  entitled  to  no  relief  in  equity.  ^  If,"  said 
Lordflldon,  <<  the  meaning  of  the  contract  be,  that  if  a  fire  should4 
happen  the  rent  shall  not  be  paid,  there  is  no  occasion  to  come 
into  equity;  bi^t  if  that  is  not  the  effect  of  the  contract  at  law, 
I  cannot  see  any  equity."* 

The  second  rule  is,  that  covenants  are  to  be  so  expounded  Second 
as  *to  carry  into  effect  the  intention  of  the  parties,  and  this  in-  ™1®* 
tention  is  to  be  collected  from  the  whole  ccmtext  of  the  instru-      ^^^ 
ment,  so  as  to  make  one  entire  and  consistent  construction  of 
the  whole.(l)  The  exposition  must  be  upon  the  whole  instru- 
ment ex  antecedentibus  et  conseqnentibvsy  and  according  to 
the  reasonable  sense  and  construction  of  the  words.    In  con- 
formity to  which  rules,  and  in  support  of  the  apparent  inten- 
tion of  the  parties,  covenants  in  large  and  general  terms  have 
been  frequently  narrowed  and  restrained.* 


*  Belfour  «.  Weston,  1  T.  R.  310.  Pindar  v.  Ainsley,  cited  id.  Monk  v.,Coqver, 
8  Stnu  763.  2  Lord  Rajm.  1477*  Carter  v,  Cuminhis,  1  Ch.  Gas.  84.  Paradine  «• 
Jane,  Al.  87. 

|»  Monk  e.  Cooper,  st^Tra.    Weigall  v.  Waters,  6  T.  R.  488. 

«  Brown  9.  Qailter,  Ambl.  619,  cited  1  T.  R.  708.  Steele  v.  WngUt,  id.  Camp* 
den  V.  Moreton,  8  Eden,  319.  Sergt.  HllPa  MSS.  vol.  10,  403.  Harrisoii  v.  Loid' 
North,  1  Ch.  Cas.  83. 

<*  Holtzappfell  V.  Baker,  18  Yea.  115.  Leeda  v.  Cheetham,  1  Sim.  146.  Have  9. 
Grovea,  3  Anetr.  687. 

•  Per  Lord  Ellenborough,  in  Sicklemoie  v.  Thiatleton,  6  M.  &  S.  18,  (reeogniaing 
Brown  v.  Wright^  8  B.  &  P.  13,)  and  in  Iggolden  v.  May,  7  East,  841,  (where  he 
cites  Plowd.  389.)    See  also,  as  to  this  poaition^  Doe  v.  Godwin,  4  M.  &  S.  86S, 

(1)  (  Waickmvn  t.  CnOc,  5  GiH  9l  Johns.  839.    httdX^  v.  JTCrM,  1  Wend.  39aj 
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To  be  per-     Therefore,  if  a  person  performs  a  covenant  according  to  the 
formed  »>  letter,  and  does  any  act  to  defeat  its  intent,  it  is  not  a  legal 
^e^ioteiif  Performance.     As  where  j3,  covenanted  that  £.  should  have 
'  all  the  grains  made  in«/7.'s  brewhouse  for  seven  years,  (the  in- 
^nt  of  the  parties  being  that  B.  should  have  the  grains  for  the 
use  of  his  cattle,)  it  was  held,  that,  by  mixing  hops  with  the 
grains,  whereby  they  were  spoiled,  •/i,  was  guilty  of  a  breach 
of  covenant.*    So  if  I  covenant  that  I  will  leave  all  the  timber 
which  is  growing  on  the  land  I  hire  upon  the  land  at  the  end 
of  the  term,  and  then  cut  it  down,  though  I  leave  it  on  the  land; 
or  if  I  covenant  to  deliver  so  many  yards  of  cloth,  and  I  cut  it 
in  pieces  and  then  deliver  it,  my  covenant  is  broken:  for  the 
law  regards  the  real  and  faithful  performance  of  contracts,  and 
discountenances  all  such  acts  as  are  mfraudetn  legist 
When  But  if  the  covenant  be  once  duly  performed,  Xh»  covenantor 

oDoe  per-  ^'^  be  discharged,  though  the  performance  be  defeated  by  a 
wiUhi**  subsequent  act  As  if  1  covenant  that  an  infant  shall  levy  a 
discharge  fine,  which  is  levied  accordingly,  but  afterwards  reversed  for 
ed.  error,  it  is  a  sufficient  performance;  or  if  I  covenant  that  wf. 

shall  marry  £.,  both  being  infants,  and  the  marriage  is  solem- 
*615    nised,  *  and  when  t^.  comes  of  age,  he  disagrees  to  the  mar- 
riage, I  am  discharged,  for  my  covenant  only  extended  to  the 
marriage.® 

A  covenant  by  a  party,  that  so  long  as  the  defendant  should 
continue  and  be  in  the  actual  receipt  of  the  profits  of  a  rectory, 
he  would  pay  a  yearly  sum  during  the  life  of  the  rector,  by  two 
half-yearly  payments,  must  be  construed  as  a  covenant  for  the 
payment  of  such  yearly  sum  whilst  the  covenantor  is  in  receipt 
of  the  profits  during  the  life  of  the  rector,  and  not  whilst  he  is 
merely  in  receipt  of  the  profits.** 
Hiifd  rale  The  third  rule  is,  that  when  ambiguous  expressions  are 
used,  or  where  the  sense  of  the  words  is  in  equilibrio^  they  are 
to  be  taken  most  strongly  against  the  covenantor.  Tiie  maxim 
being  verba  chartarum  for liu»  accipit/nitir  contra  prof ertn- 
tem.^  As  where  the  defendant  covenanted  with  B.,  that  if  be 
^married  his  daughter  he  would  pay  B,  20/.  per  annum,  with- 
out saying  how  iong^  it  was  held,  that  it  should  be  during  the 
life  of  jS.,  and  not  for  one  year  only,  for  such  construction  would 
be  most  strongly  against  Uie  covenantor.'' 

Foord  o.  Wilson,  5  Taunt.  547.  (4  Eng.  C.  L.  205.)  Barton  v.  Fitzgerald,  15  East, 
541.  Bish  0.  Keeling}  1  M/&  S.  545.  The  Duke  of  Northumberland  v,  Errington, 
6  T.  R.  596.  Glazebrook  ».  Woodrow,  8  T.  R.  370.  Trenchaid  v.  Hoskins,  Winch. 
93,  cited  6  M.  &  S.  14.  Per  Tindal,  C.  J.,  in  Stayers  v.  Curling,  3  Bing.  N.  C.  368. 
(39Eng.  C.L.) 

•  Griffith  V,  Goodhand,  T.  Raym.  464.    Skin.  39.    T.  Jones,  191. 

^  Id.    See  also,  as  to  this  position,  Cro.  Eliz.  7^    Robinson  v.  Aunts,  I  Sid.  48. 

•  Leigh  V,  Hanner,  1  Leon.  52.  *  Combe  ».  Jones,  2  Chitty,  700. 

•  Per  Bayley,  J  ,  in  Fowle  r.  Welsh,  I  B.  &  C.  35,  (8  Eng.  C.  L.  18,)  and  in 
Love  V.  Pares,  13  East,  86.  See  also  Rubery  t>.  Jervoise,  1  T.  R.  234.  Earl  of 
Shrewsbury  v,  Gould,  2  B.  &  A.  494. 

'  Hookea  v.  Swaine,  1  Sid.  151.    1  Lev.  102.    1  Keb.  511. 
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The /our  fh  rule  is,  that  the  deed  shall  be  construed  so  as  to  Fourth 
support  rather  tlian  defeat  the  transaction;  ui  res  magis  valeaf^^^^* 
quatn  pereai.^ 

The  fifth  rule  is,  that  when  no  time  is  limited  for  the  doing  Fifth  role. 
of  a  thing,  it  shall  be  done  in  a  reasonable  time;  as  if  •/?.,  in 
consideration  that  B.  will  marry  a  certain  woman  within  a  cer- 
tain time,  covenants  to  pay  B.  ten  pounds,  and  to  find  security 
for  the  payment  of  forty  pounds  more  on  his  (•^/s)  death,  a 
convenient  time  will  be  allowed  to  •^.  for  finding  the  security.^ 
Where  a  lease  contained  a  proviso  giving  power  of  rjB-entry,  Coyenant 
"  if  the  tenant  make  default  in  f)erformance  of  any  of  the  clau-  todoanad 
ses  by  the  space  of  thirty  days  after  notice;^*  the  proviso  was  ^^^^x 
held,  not  to  apply  to  the  breach  of  a  covenant  not  to  allow  al-  broken  by 
terations  in  the  premises  or  permit  new  buildings  to  be  made  doin^  a 
*on  them  without  permission;  and  the  tenant  having  erected  a  prohibited 
portico  contrary  to  the  covenant,  and  notice  having  been  given  ^^^ih*,^ 
to  him  to  replace  the  premises  in  their  former  state,  which  he 
neglected  to  do  for  thirty  days,  it  was  held  that  no  forfeiture  - 
was  incurred,    "  The  general  rule  is,''  said  Lord  Tenterden, 
"  that  a  clause  of  re-entry  shall  be  constmed  strictly;  that  the 
lessor  may  re-enter  seems  properly  applicable  to  affirmative 
covenants.    But  it  cannot  be  supposed  that  the  parties  antici- 
pated a  thirty  days'  notice  being  given  not  to  raise  the  wall,  or 
vary  from  the  original  plan  of  the  premises.    It  is  quite  difier- 
ent  where  the  notice  required  is  to  do  some  act"*    So  a  pro- 
viso in  a  lease  giving  power  of  re-entry,  if  the  lessee  "  shall  do  A  cove- 
or  cause  to  be  done  any  act,  matter,  or  thing  contrary  to,  and  n»^t  ^.^ 
in  breach  of  any  of  the  covenants,"  was  held,  not  to  apply  to  ^^^^Iwa 
a  breach  of  the  covenant  to  repair.    Per  Lord  Tenterden,  C.  i,y  ^n  o- 
J.,  "  It  is  a  general  rule  of  construction  that  the  words  of  a  co-  mttnon  to 
venantmustbe  taken  most  strongly  against  the  covenantor;  do  an  act. 
and  that  rule  applies  mor<^  strongly  to  a  proviso  for  re-entry 
which  contains  a  condition  that  destroys  or  defeats  the  estate. 
The  words  do  or  cause  to  be  done  import  an  act,  and  there  is 
nothing  in  the  other  parts  of  the  instrument  from  which  we 
can  clearly  collect,  that  it  should  apply  to  an  omission  to  do  an 
act.    We  are,  therefore,  of  opinion  that  the  mere  omission  to 
repair  cannot  be  considered  as  doing  or  causing  to  be  done,  an     ' 
act  within  the  meaning  of  the  clause  for  re-entry."* 

Where  a  covenant  to  repair,  is  to  keep  and  leave  the  house  Covenant 
in  as  good  a  plight  as  it  was  at  the  time  of  making  the  lease,  to  repair  i» 
the  covenantor  is  only  bound  to  do  his  best  to  keep  it  in  that  J^^ J^dina^ 
plight,  and  therefore  to  keep  it  covered.    The  ordinary  and  yZ^JJJgi^y/ 
natural  decay  is  no  breach.*    So  where  the  covenant  was  to 

«  Sbep.  Touch.  166.  ^  Peeter  v.  Carter,  1  Rol.  Ab.  438. 

*  Doe  d.  Palk  v.  Marchetti,  1  B.  &  Ad.  715.  (30  Eng.  C.  L.  480.)  A  negative 
coyenant  cannot  he  said  to  be  performed  until  it  becomes  impossible  to  hreak  it.  See 
Hamlock  v.  Blacklowe,  3  Saund.  156.    1  Sid.  164.    Co.  Litt.  303,  6. 

'  Doe  d,  Abdy  o.  Stevens,  3  B.  &  Ad.  299.    (33  Eng.  C.  L.  75.) 

*  Shep.  Touch.  169.  The  tenant  is  not  liable  for  such  dilapidations  as  result  from 
the  natural  operation  of  time  and  the  elements.  Gutteridge  v,  Mnnyard,  1  M.  &  Rob. 
334.    7C.&P.  189.    (33Eng.  C.L.)    TindaL 
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keep  the  premises  in  good  and  substantialrepairandconditioD, 
Tindaly  C.  J.,  held,  that  the  defendant  was  only  bound  to  keep 
^up  the  house  as  an  old  house;  and  not  to  give  the  plaintiff 
the  benefit  of  new  work;  keeping  the  premises  in  substantial 
repair,  was  a  sufficient  compliance  with  the  covenant*  Where 
a  lease  contained  a  covenant  to  keep  the  preouses  and  all  such 
buildings  and  improvements  as  should  be  made  during  the  term 
in  repair,  with  a  clause  of  re-entry;  it  was  held,  that  no  forfeit- 
ure was  incurred  by  the  lessee's  changing  the  lower  windows 
into  shop  windows,  and  stopping  up  a  doorway;  for  the  cove- 
nant was  only  against  non-repair ^  and  it  contemplated  im- 
provements.^ Where  a  party  agreed  for  an  under4ease,  and 
took  possession  of  the  premises^  his  attorney  having  an  oppor- 
tunity of  inspecting  the  original  lease;  it  was  held,  that  the 
under  lessee  was  bound  to  accept  a  lease  with  the  covenants 
in  the  original  lease,  although  of  an  unusual  nature,  it  being 
his  duty  to  inform  himself  thereof;  and  a  specific  performance 
was  decreed  with  costs.* 

Upon  a  covenant  in  a  lease  of  a  colliery  for  payment  of  one- 
third  of  the  money  arising  from  the  sale  of  coals  raised  and  sold, 
coupled  with  another  to  keep  true  accounts  of  all  the  coals 
raised,  and  to  deliver  tnie  copies  to  the  lessor;  held,  that  the 
valuation  must  be  made  on  the  account  of  coals  sold,  and  not 
of  the  money  actually  received.'  Upon  an  agreement  for  a 
lease  with  the  usual  covenants,  and  one  that  the  premises 
should  not  be  converted  into  a  school;  held,  that  the  former 
were  not  to  be  extended  into  covenants  in  restraint  of  trade, 
and  that  it  was  immaterial  whether  the  lessee  had  notice  of  the 
nature  of  the  lessor's  own  tenure.* 

Where  the  defendant  covenanted  that  he  had  not  done  nor 
permitted,  nor  suffered  to  be  done  any  act,  whereby  an  estate 
was  enciunbered;  it  was  held,  that  assenting  to  an  aqt,  which 
he  could  not  prevent,  was  not  a  breach  of  the  covenant;  for 
the  meaning  of  the  words,  <^  permit  and  suffer,"  was  that  the 
defendant  should  not  concur  in  any  act  over  which  he  had 
control.*' 


•  Harris  s.  Jones,  1  M.  &  Rob.  173. 

»  Doe  d.  Dalton  v.  Jones,  4  B.  &  Ad.  126.    (34  Eng.  C.  L.  37.) 

'  Cesser  «.  Collinge,  3  Myl.  k,  Keen,  383. 

'  Edwards  o.  Rees,  7  C.  &  P.  340.    (33  Eng.  C.  L.) 

*  Van  0.  Corpe,  3  Myl.  k  K.  869.    Propert  v.  Parker,  tU  380. 
'  Hobson  «.  Middleton,  6  B.  &  C.  395.    (13  Eog.  C.  L.  175.) 
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♦SECTION  VI. 

PBBSONAL  COVENANTS. 

Covenants  are  also  real  and  personal. 

A  personal  covenant  relates  only  to  the  person,  and  is  bind-  A  pen«a- 
ing  on  the  covenantor  during  his  life;  and  on  his  personal  ^  <^7^ 
representatives  after  his  decease,  in  respect  of  assets.    It  is  dis-  v^*^ 
tinguishable  from  a  real  covenant,  inasmuch  as  the  latter  may  ^^  ^y^ 
run  with  the  land,  and  be  a  charge  on  an  assignee,  even  though  nantoruid 
nnnamed;  whereas  a  personal  covenant  does  not  run  with  the  bis  per- 
land,  nor  will  it  bind  an  assignee  even  though  named  in  it.*  ^^  ^^ 
If  the  covenantor  covenants  for  himself  and  his  heirs,  it  is  then  5?m  only, 
a  covenant  real,  and  descends  upon  the  heirs,  who  are  bound  For  self 
to  perform  it,  provided  they  have  assets  by  descent,  but  not  and  heirs. 
otherwise;  if  he  covenants  also  for  his  executors  and  adminis^ 
iraiorSy  his  personal  assets  as  well  as  his  real  are  likewise 
pledged  for  the  performance  of  the  covenant.^   And  even  if  his 
executors  or  administrators  be  not  named  therein,  they  are 
boun(l  in  respect  of  assets,  unless  it  be  such  a  covenant  as  b  to 
be  performed  personally  by  the  covenantor  before  his  death.* 

A  covenant  to  pay  a  sum  of  money  in  gross,  or  to  build  a 
house  on  the  land  of  a  third  person,  is  a  personal  covenant' 
S09  if  a  man  lease  sheep  or  any  thing  personal,  and  the  lessee 
covenant  for  himself  and  '<  his  assigns"  at  the  end  of  the  term 
to  deliver  up  the  sheep  or  things  so  let,  or  to  pay  such  a  price 
for  them;  if  the  lessee  assign  the  sheep  the  covenant  will  not 
bind  the  assignee,  for  it  is  a  personal  covenant,  and  there  is  no 
privity  between  the  assignee  and  the  lessor.* 

The  lessees  of  a  theatre,  by  deed  under  seal,  agreed  to  repay 
certain  money  lent  to  them  by  the  plaintiff,  on  a  day  certain, 
and  that  until  payjnent,  the  plaintiff,  and  such  persons  as  he 
might  appoint,  should  have  the  free  use  of  two  boxes  in  the 
theatre,  one  in  the  dress  circle  and  one  in  the  circle  above,  no 
specific  boxes  being  mentioned.  The  lessees  afterwards  as- 
signed their  interest  in  the  theatre  to  the  defendant.  Held,  that 
*this  was  a  mere  personal  contract,  and  that  no  action  could  *619 
be  maintained  against  the  assignee  for  refusing  to  permit  the 
plaintiff  to  use  the  boxes  in  the  theatre.' 

One  who  covenants  for  himself,  his  heirs,  &c.,  and  under 
his  own  hand  and  seal,  for  the  act  of  another,  shall  be  per- 
sonally bound  by  his  covenant,  though  he  describe  himself  in 
the  deed  as  covenanting  for  and  on  the  part  and  behalf  of  such 
other  person.^ 

*  Spencer's  Case,  5  Co.  16,  b,  ^  S  Bl.  Com.  804. 

<  Cooke  V.  Calcraft,  d  Bl.  856.    Cro.  Elii.  553.    Shep.  Touch.  179. 
'  Spencer's  Case,  tupra, 

•  la.    See  Milnes  «.  Branch,  5  M.  &  S.  411.    Splidt «.  Bowles,  10  East,  S79. 

'  Flight  V.  GIossop,  1  Hodges,  363.    S  Bing.  N.  C.  195.    (99  Eng.  C.  L.  979.) 
s  Appleton  v.  Binks,  5  East,  148.    1  Smith,  361. 
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The  directors  of  a  joint  stock  company  were  held  personally 
liable  for  the  payment  of  the  purchase-money  of  the  mines,  on 
an  agreement  under  seal,  which  they  had  entered  into  as  direc- 
tors of  the  company  though  they  had  not  received  subscrip- 
tions from  the  proprietors,  and  though  they  bad  covenanted  to 
pay  the  money  out  of  those  subscriptions.^ 

Where  jB.,  being  seised  in  fee,  conveyed  to  the  defendant  and 
J.^  their  heirs  and  assigns,  to  the  use  that  Bi,  his  heirs  and 
as^gns,  might  have  a  rent  out  of  the  premises,  and  subject 
thereto,  to  the  use  of  the  defendant  in  fee;  and  the  defendant 
covenanted  with  B.^  his  heirs  and  assigns,  to  pay  j9.,  his  heirs 
and  assigns,  the  rent,  and  to  build  within  a  year  one  or  more 
messuages  on  the  premises  for  securing  the  rent;  B.  within  a 
year  demised  the  rent  to  the  plaintiff  for  1000  years;  held, 
that  the  plaintiff  could  not  maintain  covenant  either  for  the 
non-payment  of  the  rent  or  for  not  building  the  messuages; 
for  the  covenant  did  not  run  with  the  rent,  and  there  was 
neither  privity  of  contract  nor  privity  of  estate.  It  was  a 
covenant  in  gross.*^ 


SECTION  VII. 

COVENANTS  WHICH  RUN  WITH  THE  I.ANI>. 

A  COVENANT  which  has  for  its  object  something  annexed  to, 
or  inherent  in,  or  connected  with  real  property,  such  as  a 
covenant  for  quiet  enjoyment,  for  repairs,  for  payment  of  rent, 
*620  ^&c.,  runs  with  the  thing  demised,  and  the  assignee,  though  not 
named  therein,  is  bound  thereby  and  entitled  to  the  advantages 
of  it/(l) 

•  Hancock  v.  Hodgfson,  4  Bing.  d69.    (13  Eng.  C.  L.  428.) 
^  Milnes  v.  Branch,  5  M.  &  S.  41 1. 

*  Spencer's  Case,  5  Co.  17.  Bally  v.  Wells,  Wilmot's  Notes,  344.  Vernon  v. 
Smith,  5  B.  &  Al.  1.  (7  Ensr.  C.  L.  3.)  Lewis  v.  Campbell,  3  Moore,  35.  8  Taunt. 
715.  (4  Engf.  C.  L.  258.)  See  also  Keppel  v.  Bailey,  3  Myl.  &  Keen,  517.  ^' There 
is  no  authority  for  sayinff  that  the  burden  of  a  covenant  will  run  with  the  land,  in  any 
case,  except  that  of  landlord  and  tenant,  while  the  opinion  of  Lord  Holt,  in  Brewster 
o.  Kitehin,  1  Lord  Raym.  318,  and  that  of  Lord  Brougham,  in  Keppel  e.  Bailey,  tupra^ 
and  the  reason  and  inconveniences  of  the  thing,  all  militate  the  other  way."  Smith's 
Leading  cases,  38. 

(1)  (For  cases  respecting  eovc^nantt,  which  ran  with  the  land,  see  Wkttlock  ▼.  71«y#r,  16 
Piok.  68.  Plymouth  v.  Carver,  Ibid,  18.^.  CovcnaniB  to  repair  and  rebuild  on  the  land,  «r«  cove- 
nants running  with  the  land;  and  so  is  a  covenant  to  effect  insurance,  and  apply  the  proceed.^ 
in  case  of  loss  by  fire,  to  the  reparation  of  the  insured  property.  TkomoM  ▼.  Vonkapf^  6  Gill 
^  Johns.  373.  Whore  a  covenant  running  with  the  land  is  divisible  in  its  naturr,  if  the  en- 
lire  interest  in  different  parcels  of  the  land  passes  by  aseignmein  to  separate  individuals,  tbc 
covenant  will  attach  upon  each  parcel  pro  tanio,  Attor  v.  AfiiZer,  2  Paige,  68.  A  covenant 
not  to  erect  a  building  on  a  public  or  common  square,  owned  by  the  grantor  in  front  of  the 
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A  covenant  in  a  lease  that  the  lessee,  his  executor  and  A  corth 
administrators,  &c.,  shall  constantly  reside   on  the  demised  n^*  ^  re- 
premises  during  the   demise,  runs  with  the  land.*     So,  a  ™^^^ 
covenant  in  a  lease  by  the  lessor  to  supply  two  houses  with  ^^  ^j^h 
good  water  at   a  certain  rate.**     So,  a  covenant  to   insure  the  land. 
premises  against  (ire  which  are  situate  within  the  weekly  bills 
of  mortality,  as  specified  in  the  statute  14  Geo.  Ill,  c.  78,  runs 
with  the  kuid.*^    A  covenant  to  carry  all  the  com  produced  on 
the  demised  land  to  the  lessor's  mill  to  be  ground,  runs  with 
the  land  whilst  the  ownership  of  the  mill  and  the  laud  are  in 
the  same  person.*^    So,  a  covenant  by  the  lessee  of  a  mine,  to 
build  a  smelting  house  on  a  waste  not  demised  and  not  belong- 
ing to  the  lessor,  but  upon  which  the  lessor  was  empowered  to 
erect  buildings  requisite  for  working  the  mine,  has  been  held  to 
nin  with  the  land,  for  it  tended  to  support  the  maintenance  of 
the  thing  demised.*^     A  covenant  by  a  lessee  of  tithes,  for 
himself  and  assigns,  not  to  let  any  of  the  fanners  in  the  parish 
have  any  part  of  his  tithes,  runs  with  the  tithes  and  binds  the 
assignee.'' 

It  may  here  be  observed,  that  in  order  to  make  a  covenant 
run  with  the  land,  the  performance  or  non-performance  of  it 
must  affect  the  nature,  quality,  or  value  of  the  property  con- 
veyed, independently  of  collateral  circumstances,  or  must  affect 
the  mode' of  enjoying  it;  therefore,  where  in  a  lease  of  *pre-  *621 
mises,  with  liberty  to  erect  a  mill,  the  lessee  covenanted  for 
himself  and  assigns  not  to  have  persons  to  work  in  the  mill 
who  were  settled  in  other  parishes,  without  a  parish  certificate, 
it  was  held  that  this  covenant  did  not  run  with  the  land  or  bind 
his  assignee.^  And  there  must  also  be  a  privity  of  estate 
between  the  contracting  parties.'  As  where  a  mortgagor  and 
mortgagee  made  a  lease  for  years,  and  the  lessee  covenanted 
with  the  mortgagor  to  pay  the  rent  and  keep  the  premises  in 
repair;  it  was  held  that,  as  the  mortgagor  had  no  interest  in  the 
land  of  which  a  court  of  law  could  take  notice,  the  covenants 
were  merely  collateral  and  did  not  run  with  the  land,  so  as 
to  enable  the  assignee  of  the  mortgagee  to  take  advantage  of 
them.* 

Covenants  which  concern  some  collateral  thing  and  do  not  A  cove- 
immediately  relate  to  the  thing   demised,  as  a  covenant  to  ^*"*^  ^  ^® 

'^  Tatem  «.  Chaplin,  2  H.  Bl.  133. 

b  Joardain  v.  Wilsoo,  4  B.  &  A.  366.    (6  Eng.  C.  L.  4dO.) 

*  Vernon  v.  Smith,  9upra, 

*  Vyvyan  v.  Arthur,  I  B.  &  C.  410.     (8  Enflr.  C.  L.  113.) 

*  Sampson  v.  Easterhy,  9  B.  &  C.  505,  (17  Eng.  C.  L.  438,)  in  Error,  6  Ding,  644. 
(19  En^.  C.  L.  188.)     1  C.  &  J.  105. 

f  Bally  V.  Wells,  3  Wills.  25. 

K  Mayor  ofCongleton  v.  Pattison,  10  East,  130. 

k  Sugd.  Yen.  &  Pur.  544.  <  Webb  v.  Russell,  3  T.  R.  393. 

prcnuM*  conveyed,  is  a  oovenant  running  with  the  land.  Wsteiiown  v.  Cowtn,  4  Paige,  5T0. 
A  cvvenant  of  warranty  runs  witli  the  land,  and  the  assignee  may  sue  in  his  own  name. 
Suydam  ▼.  Jones,  10  Wend.  180.) 
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soaeeol-  pay  a  sum  of  mooeyin  gToss^tolmildahoiueonanotfaeriiian's 
^^^"^.      ground,  to  make  a  feoffment  or  lease  of  other  land,  or  that  die 
^^B*  lessor  shall  distrain  for  rent  in  some  other  land  than  that  which 
with  the    ^  demised,  or  the  like,  is  a  collateral  covenant  whidi  does  not 
land.         run  with  the  land.*    And  of  this  description  is  a  covenant  by 
the  lessee  of  a  mortgagor  and  mortgagee  to  pay  the  rent,  ftc;^ 
by  a  mortgagor  with  the  mortgagee  to  pay  the  mortgage 
money;*  by  the  lessee  of  a  pubUc4iouse  to  acooont  and  pay 
such  a  sum  for  every  tun  of  wine  sold  in  the  house.*^   So  a  co- 
venant by  lessee  with  the  lessor  to  indemnify  the  parish  in 
which  the  premises  were  situate  from  all  expenses,  by  reason 
of  the  lessee's  taking  an  apprentice  or  servant  who  should 
thereby  gain  a  settlement,  was  held  not  to  run  with  the  land.' 
Where  the  lessees  of  a  theatre  covenanted  to  repay  a  sum  of 
money  lent  to  them  by  the  plaintiff,  on  a  day  certain,  and  that 
the  plaintiff  should  have  the  use  of  two  boxes  in  the  theatre  in 
the  intermediate  time  gratuitously,  and  the  lessees  afterwards 
assigned  their  interest  in  the  theatre;  held,  not  to  be  a  cove- 
nant running  with  the  land,  and  therefore  that  an  action  ooold 
^622    *not  bo  sustained  against  the  assignees  of  the  theatre  for  re- 
fusing to  let  the  pkintiff  have  the  use  of  the  boxes  for  the 
plaintiff  had  no  interest  in  any  specific  part  of  the  theatre,  but 
a  mere  license  to  use  two  boxes,  which  were  not  particularly 
pointed  out:  there  was  no  privity  of  estate  or  privity  of  con- 
tract between  him  and  the  assignees.' 

A  covenant  by  the  lessor  to  pay  on  a  valuation  for  all  trees 
planted  by  the  lessee,  does  not  run  with  the  land.'  So  a  cove- 
nant by  a  lessee,  that  he,  his  executors  and  administrators  sliall 
not  assign  without  license  has  been  held  not  to  run  with  the 
land.'' 


SECTION  vin. 

COVENANTS  FOR  QUIET  ENJOYMENT. 

A  g«neral  A  COVENANT  for  quiet  enjoyment  is  an  assurance  against  the 
covenant  consequences  of  a  defective  title  and  of  any  disturbance  there- 
enjoTOent  ^P^'^*  ^^^  ^^^^  purpose  of  this  covenant  aud  the  indemnity  it 
extends     affords,  it  is  immaterial,  when  framed  in  general  terms,  in  what 

'  Shep,  Touch.  IGl.    Piatt.  69.  »»  Webb  ».  Russell,  3  T.  R.  393. 

«  Canham  v.  Rust,  8  Taunt.  227.  (4  Eng.  C.  L.  80.) 

*  Anon.  Godb.  120. 

•  Walsh  V.  Fussell,  6  Bing.  163.  (19  Eng.  C.  L.  40.) 

'  Flight  V.  Glossop,  2  Bin?.  N.  C.  125.     (29  Eng.  C.  L.  279.)     1  Hodges,  263. 
s  Grey  «.  Cuthbertson,  2  Chitty,  482.     (18  En?.  0.  L.  397.)    4  Doug.  351.     (26 
Eng.  C.  L.  398.) 
^  Paul  V.  Nurse,  8  B.  &  C.  486.    (15  Eng.  0.  L.  273.) 
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respects,  and  by  what  means,  or  by  whose  acts,  the  evietion  of  oaly  to  a 
the  grantee  takes  place,  so  that  he  be  lawfully  evicted;  the  di^taib- 
grantor  by  such  his  coveuat  stipulates  to  indemnify  him  at  all  5^1^. 
events.*     A  general  covenant  for  quiet  enjoyment  was  in  f^  ^^^^  * 
earlier  times  holden  to  extend  to  tortious  evictions  or  inter- 
rttptions;  but  a  different  rule  is  now  established,  so  that  at 
present,  when  we  speak  of  a  covenant  providing  against  the 
acts  of  all  men,  it  is  to  be  understood  of  all  men  claiming  by     . 
title^  for  the  law  will  not  adjudge  that  the  wrongful  acts  of 
straogers  are  covenanted  against    Hence,  if  one  who  has  no 
right  ousts  or  disseises  a  purchaser,  the  latter  shall  not  have  an 
action  of  covenant  against  the  vendor.    The  reason  being  that 
the  law  has  already  furnished  the  means  of  redress  by  giving 
the    injured  party  an  action  of  trespass  against  the  wrong 
doer.'»(l)  / 

*But  a  covenant  against  the  acts  of  a  particular  person  by    '623 
name  will  not  be  restrained  to  disturbances  by  title;  for  the  co-  Against 
venantor  is  presumed  to  know  the  individual  against  whose  ^^  ^  ^^ 
acts  he  is  content  to  covenant,  and  may  therefore  be  reasona-  fa^rron. 
bly  expected  to  stipulate  against  any  disturbance  by  him,  whe- 
ther  by  lawful  title  or  otherwise.*'    So  a  covenant  for  enjoy-  Against 
ment  against  all  claiming  or  pretending  io  claim  any  right,  all  elaim- 
^will  extend  to  all  interruptions,  legal  or  illegal,  as  it  evinces  an  ^"ST* 
intention  in  the  parties  that  the  covenantee  should  be  protected 
a^inst  tortious  as  well  as  rightful  claims.^ 

In  order  to  support  an  action  on  a  covenant  for  quiet  enjoy«  Entry 
ment,  the  entry  must  be  made  under  an  assumption  of  title;  mast  be 
therefore,  an  accidental  trespass  in  hunting  will  not  be  deemed  ""<l®'^  »•- 
a  breach/    But  it  is  not  necessary  that  the  party  making  the  of "Ser*^ 
claim  should  have  a  tiile^  it  is  sufficient  if  he  does  the  act  t/n- 
der  a  claim  of  title/  But  the  plaintiff  may  state  generally  that 
•^.j  lawfully  claiming  the  title  under  the  defendant,  entered  by 
virtue  of  such  title  on  the  premises,  without  setting  forth  the 
particulars  of  •^.'s  title.^ 

It  has  been  decided  that  a  person  taking  under  an  execution  Taking 
of  a  power  of  appointment  is  within  a  covenant  for  quiet  en-  ^°^^^ 

«  Howell  «.  Richards,  U  East,  643.  Norman  «.  Foster,  1  Mod.  101.  Piatt  on 
Gov.  312. 

i»  Crosse  v.  Young,  8  Show.  435.    Hamond  v.  Dod.  Cro.  Car.  5.    Holmes  «.  Seller* 

3  Lev.  305.  Piatt  on  Gov.  313.  Dudley  «.  FoIIiott,  3  T.  R.  584.  Nohle  o.  King. 
1  H.  Bl.  34.  Nash  v.  Palmer,  5  M.  &  S.  379.  Campbell «.  Lewis,  3  B.  &  A.  396. 
(5  £ng.  C.  L.  323.)    Griffith  «.  Brome,  6  T.  R.  66. 

«  Foster  v.  Mapes,  Cro.  Eliz.  212.  Penr  v.  Edwards,  1  Stra.  400.  Nash  «.  Pal» 
mer,  5  M.  &  S.  374.  Fowle  v.  Welsh,  1  B.  &  C.  39.  (8  Eng.  C.  L.  16.)  Piatt  on 
Gov.  317.    Shep.  Touch.  166. 

'  Soothgate  v.  Chaplin,  Comyn,  330.  10  Mod.  383.  Lucy  «•  Levington,  I  Tent. 
175.    3  LsT.  36. 

•  Per  Ashhurst,  J.,  in  Lloyd  «.  Tompkins,  1  T.  R.  673. 

'  Id.    See  also  Jenitt «.  Weare,  3  Price,  575. 

f  Hodgson  «•  The  East  India  Company;  8  T.  R.  878.    And  see  Foster  «.  Pierson, 

4  T.  R.  617. 

(1)  {WM  T.  Akmndgr,  7  Wend.  381.) 
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power  of '  joyment)  without  any  let,  suit,  &c.,  of  the  appointor,  or  any 
appoiot-     person  or  persons  claiming  or  to  claim  by^  from  or  vne/er 
"*"*•        Aim,  although  the  estate  proceeded  from  the  wife  of  the  ap- 
pointor, and  he  and  she  joined  in  exercising  the  power.*    So 
Eldest  son  the  eldest  son  of  the  lessor  is  within  such  a  covenant;  as  where 
of  lessor,    the  tenant  for  life  under  a  marriage  settlement,  with  power  to 
grant  leases  for  three  lives,  granted  a  lease  of  part  of  the  estate 
to  Ji,j  during  the  life  of  the  latter  and  his  two  sons,  and  the 
survivors  and  survivor,  covenanting  for  quiet  enjoyment  for 
and  during  the  said  terra,  without  interruption  of  lessor,  his 
*624    heirs  and  assigns,  'or  any  other  person  claiming  any  estate, 
&C.,  under  him,  or  any  of  his  ancestors.    The  lessor  having 
died,  his  eldest  son,  who  was  tenant  in  tail  under  the  settle- 
ment, evicted  the  eldest  son  of  the  lessee,  the  third  life  beinj? 
still  in  being.    In  covenant  upon  the  lease;  held,  1st,  that  the 
eviction  of  the  tenant  was  a  breach  of  the  covenant  for  quiet 
enjoyment;  and,  2dly,  that  the  term  demised  by  the  lease, 
meant  a  term  to  endure  during  three  lives,  and  not  merely 
during  the  life  of  the  lessor.^ 
Whstcon-      A  breach  of  covenant  for  quiet  enjoyment  may  occur  either 
sUtiites  a   by  a  molestation  arising  from  a  suit  at  law  or  in  equity  relating 
corraant    *^  **^®  ^*''®  ^^  possession,  or  by  any  act  whereby  the  tenant  is 
for  quiet    disturbed  in  the  possession  of  the  premises.    But  where,  in  a 
enjoyment  covenant  for  quiet  enjoyment,  the  breach  assigned  was,  that  the 
defendant  had  exhibited  a  bill  in  Chancery  against  him  for 
ploughing  meadow,  &c.,  it  was  held  on  demurrer  to  be  no 
breach  of  covenant,  for  the  covenant  was  for  quiet  enjoyment, 
and  this  was  a  suit  for  waste.*    A  covenant  for  quiet  enjoy- 
ment does  not  extend  to  oblige  a  lessor  to  rebuild  in  case  of 
accident  by  fire.*    But  any  act  of  molestation,  whether  com- 
mitted by  the  covenantor  himself,  or  by  his  servant  at  his  com- 
mand, will  be  a  breach  of  covenant*    As  if  a  man  covenant 
that  he  will  not  interrupt  the  covenantee  in  the  enjoyment  of  a 
close,  the  erection  of  a  gate  which  intercepts  it  is  a  breach  of 
the  covenant,  though  the  covenantor  had  a  right  to  erect  it.*^ 
So  the  dbturbance  of  a  way  of  necessity  is  a  breach  of  cove- 
nant ;k  or  of  a  way  by  grant  from  the  covenantor.^ 

In  a  covenant,  the  word  **  acts*^  means  something  done  by 
the  person  against  whose  acts  the  covenant  is  made;  and  the 
word  ^^  means"  has  a  similar  meaning,  something  proceeding 
from  the  person  covenanting.  Accordingly,  where  the  go- 
vernors of  the  Foundling  Hospital  granted  a  lease  for  years  of 
a  certain  dwelling  to  L.,  and  covenanted  that  the  demised  pre- 
mises, or  any  part  thereof,  should  not  be  converted  into  a  shop 
•625    *or  other  place  for  carrying  on  any  trade  or  public  show  of 

^  Hurd  o.  Fletcher,  Dou^.  43. 

^  Evans  v.  Vanghan,  4  B.  &  O.  361.  (10  Eng.  C.  L.  327.)    6  D.  &  R.  349. 
«  Morgan  v.  Hunt,  2  Ventr.  813.  '  Brown  «.  Quitter,  Ambl.  621,  an/e,  619. 

*  Seaman  v.  Browning,  1  Leon.  157.         '  Andrews  o.  Paradise,  8  Mod.  318. 
«  Morris  v.  Edington,  3  Taant  34.  »  Pomfret  e.  Ricroft,  1  Saund.  338. 
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business  during  the  term,  without  the  consent  in  writing  of  the 
lessors.  L.  assigned  the  premises  to  M,^  who,  by  an  under- 
lease, demised  the  premises  to  /I,  with  a  covenant  for  quiet  en- 
joyment, <Ho  hold  the  same,  without  any  lawful  let,  suit, 
trouble,  molestation,  eviction,  interruption,  claim,  or  demand 
whatsoever,  by  or  for  her,  her  heirs,  executors,  administrators, 
or  assigns^  or  any  person  or  persons  whomsoever,  claiming  or 
to  claim  by,  from,  under,  or  in  trust  for  her,  them,  or  any  of 
them,  or  by  or  through  her  or  their  acts,  means,  right,  title, 
forfeiture,  privity,  or  procurement."  In  this  lease  die  covenant 
against  converting  the  premises  into  a  shop,  &c,  was  omitted. 
i\  assigned  the  lease  to  «S1,  who  underlet  it  to  W,^  and  he  con- 
verted part  of  the  premises  into  a  shop,  without  the  consent  of 
the  original  lessors,  who  brought  an  ejectment,  and  evicted  him 
for  a  forfeiture.  M.  having  died,  &  declared  against  her  exe- 
cutor for  a  breach  of  the  covenant  of  quiet  enjoyment,  averring 
that  by  her  act,  and  through  her  means  and  procurement,  in 
making  the  underlease  to  jP.,  without  any  covenant  similar  to 
that  in  the  original  lease  to  Zr.,  he  was  hindered  from  quietly 
enjoying,  &c.:  held  on  demurrer,  that  the  action  would  not  lie, 
for  it  was  not  an  eviction  by  means  of  the  lessor  within  the 
meauing  of  the  covenant.* 

In  covenant  for  quiet  enjoyment,  the  declaration  stated,  that 
before  the  demise  to  the  plaintiff,  the  defendant  had  made  a 
demise  to  •/?.,  which  was  then  subsisting;  that  in  order  to  get 
into  possession,  the  plaintiff  brought  an  ejectment,  but  was  non- 
suited on  accoimt  of  that  prior  demise;  and  that  he  had  never 
been  in  possession;  plea,  that  for  the  first  half  year  of  the 
plaintiff's  lease  the  plaintiff  might  have  enjoyed,  &c.,  but  that 
for  non-payment  of  the  rent  for  twenty-one  days  after  that 
half  year,  the  defendant  had  a  right  to  re-enter,  according  to 
a  proviso  in  the  lease,  and  that  he  did  re-enter,  &c.;  it  was 
held  on  demurrer,  that  this  was  no  answer  to  the  plaintiff's 
demand.^ 


•SECTION  IX.  'ege 

COVENANTS  NOT  TO  ASSIGN  WITHOUT  LICENSE. 

As  every  man  who  lets  property  is  desirous  of  having  the 
premises  kept  in  repair,  or  his  land  cultivated  in  a  proper 
course  of  husbandry,  it  is  but  reasonable  that  he  should  exer- 
cise his  judgment  in  the  selection  of  a  tenant,  and  that  he 
should  have  a  right  of  preventing  his  estate  from  falling  into 


»  Spencer  «.  MarrioU,  2  D.  &  R.  665.     1  B.  &  C.  457.     (8  Eng.  C.  L.  129.) 
^  Ladwell  «.  Newman,  6  T.  R.  458. 
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the  hands  of  a  person  in  whose  skill  in  husbandry,  industry^  or 
A  eoTe-     honesty  he  can  repose  no  confidence.    An  attention  to  th^e 
nantnotto  circumstances  leads  very  frequently  to  the  introduction  into 
JTW^  leases  of  a  covenant  not  to  assign  or  underlet  without  license 
usual  CO-   ^^  ^^  lessor,  with  a  clause  of  re-eiftry  in  case  of  a  breach.    A 
▼enant.'*    covenant  not  to  assign  or  underlet  has  been  considered  a  fair 
and  usual  covenant,^  but  it  has  been  held,  that  an  agreement 
for  a  lease,  <<with  common  and  usual  covenants,"  did  not 
entitle  the  lessor  to  a  covenant,  ^not  to  assign  or  underlet 
without  license."^    Covenants  of  this  description  have  been 
construed  by  courts  of  law,  with  great  jealousy  and  strictness. 
It  has  therefore  been  held  in  many  cases,  that  a  covenant  in 
restraint  of  assignment,  did  not  extend  to  an  under-lease,  that 
being  merely  the  creation  of  a  partial  subordinate  interest,  and 
not  a  transfer  of  the  whole  estate.^    Vet  a  covenant  not  to  let 
or  demise  for  all  or  any  part  of  the  term  has-been  held  to  be 
Letting     broken  by  an  assignment*^    Letting  lodgings  is  not  a  breacn  of 
lodgings,   a  covenant  not  "  to  let,  set,  assign,  transfer,  set  over,  or  other- 
wise part  with  the  tenement,  or  any  part  thereof  "^    So  a  cove- 
nant m  a  lease  of  a  chop-house  not  to  let,  set,  assign,  transfer, 
*627    set  over,  or  « otherwise  part  with  •the  premises  thereby  de- 
mised, on  that  present  indenture  of  lease,''  is  not  broken  by 
proof  of  a  deposit  of  the  lease  with  the  brewers  of  the  lessee, 
as  a  security  for  money  advanced  and  beer  supplied  to  the 
house,  as  it  could  not  be  deemed  to  be  a  parting  with  the  pre- 
mises within  the  meaning  of  the  covenant.' 
LettiDff         But  where  a  lease  contained  a  proviso  for  re-entry  in  case 
part  ofthe  the  tenant,  his  executors  or  administrators,  should^  demise, 
P^**®^    lease,  grant,  or  let  the  said  demised  premises,  or  any  part  or 
clnaiTe '    P^^el  thereof,  or  convey,  alien,  assign,  or  set  over  the  inden- 
p<iase8-      ture  or  his  or  her  interest  therein,  or  any  part  thereof  to  any 
aionisa    person  whatsoever  without  special  license  of  the  lessor,  &c.: 
breach.      ^^^^  |.||q  defendant  without  such  license  let  one  F.  into  the  oc- 
cupation of  part  of  the  premises  exclusively,  and  of  the  other 
parts  jointly  with  himself,  which  premises  A  was  to  deliver 
up  on  being  required  so  to  do  on  receiving  three  mouths'  notice 
from  the  defendant;  held,  that  it  was  a  parting  with  the  ex- 
clusive possession  of  some  part  of  the  demised  premises;  and 


•'  Morgan  v,  Slanghter,  1  Eap.  8.    Folkingfaam  v.  Croft,  3  Anst.  700. 

^  Henderson  «.  Hay,  3  Bro.  Ch.  Ca.  633.  Charch  v.  Brown,  15  Yea.  25S.  Brown 
«.  Raban,  id,  529. 

®  Crusoe  dem.  Blencowe  v,  Bagby,  3  Bl.  766.  3  Wils.  335.  Kinnersley  v.  Orpe, 
Doug.  67.  Church*  v.  Brown,  15  Ves.  365.  But  a  covenant  not  to  assign  or  other- 
wise part  with  the  premises  or  any  part  thereof  for  the  whole  or  any  part  of  the  term, 
is  broken  by  an  under-lease.-    Doe  a.  Holland  v.  Worsley,  1  Camp.  30. 

d  Greenaway  v,  Adama,  13  Ves.  395.    Berry  «.  Taonton,  Cro.  Elia.  33  K 

*  Doe  tL  Pitt  V.  Laming,  4  Camp.  73.  EHenborough.  An  advertisement  of  a  lease 
will  not  create  a  breach  of  a  condition  or  covenant  prohibiting  an  under-lease  if  no 
under-lease  be  made.    Barclay  t>.  The  Duke  of  Somerset,  1  V .  &  B.  68. 

'  Doe  d.  Pitt  V.  Hojnf,  4  D.  &  R.  336.  (16  Eng.  C.  L.  19<^  11  Eng.  C.  L.  355.) 
S.  C.  nom*    Doe  d,  Pitt  v.  Laming,  R.  &  M.  36. 
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confenred  on  the  lessor  a  right  of  re-entry.*  So,  where  a  lessee 
of  a  house  and  garden  for  a  term  of  years  covenanted  with  the 
lessor  '<  not  to  use  or  exercise,  or  permit  or  suffer  to  be  used 
or  exercised,  upon  the  demised  premises,  or  any  part  thereof, 
any  trade  or  business  whatsoever,  &c.,  without  the  license  of 
the  lessor,"  &c.,  and  afterwards,  without  the  license  of  the 
lessor,  assigned  the  lease  to  a  schoolmaster,  who  carried  on  his 
business  in  the  house'  and  premises;  held,  that  the  assignment 
was  a  breach  of  this  covenant,  and  the  lessor  entitled  to  re- 
enter under  a  proviso  for  re-entry  for  non-perfonnanc«  of  oove« 
nants.^ 

Where  a  lease  contained  a  stipulation,  that,  for  every  acre, 
and  so  on  in  proportion  for  a  less  quantity,  of  the  land  which 
tlie  lessee  should  suffer  to  be  occupied  by  any  other  person 
without  the  consent  of  the  landlord,  an  additional  rent  should 
be  paid ;  the  tenant  undertook  to  use,  occupy,  dress,  and  maniue 
the  land  according  to  the  custom  of  the  country.  ^Without  *628 
the  consent  of  the  landlord,  he  suffered  other  persons  to  use 
small  portions  of  the  land  for  "the  purpose  of  raising  a  potato 
crop.  It  was  proved  to  be  the  custom  of  the  country  for  fann- 
ers  to  pursue  that  course.  Held,  that  the  landlord  was  en- 
titled to  the  additional  rent,  this  being  an  occupation  by  other 
persons.^ 

The  ordinary  clause  restraining  the  tenant,  his  executors,  CoTwiants 
administrators,  or  assigns  from  assigning,  has  been  construed  ^p^\ 
to  mean  voluntary  assignments  only,  and  not  to  affect  assign-  ^^^J^^^^- 
ments  by  operation  of  law.    Therefore  where  a  lessee  who  had  tend  to  as^ 
covenanted  ^*  not  to  let,  set,  assign,  transfer,  make  over,  barter,  aig^nments 
exchange,  or  otherwise  part  with  the  indenture,"  &c.,  with  a  l>.y  open- 
proviso  that  the  landlord  might  in  such  case  re-enter,  gave  a  tionoflaw 
warrant  of  attorney  to  confess  judgment,  on  which  the  lease 
was  taken  in  execution  and  sold;  this  was  held  to  be  no  for- 
feiture of  the  lease."^    But  it  being  found  by  a  verdict  that  the 
tenant  gave  such  warrant  of  attorney  to  a  creditor  for  the  ex* 
press  purpose  of  enabling  such  creditor  to  take  the  lease  in  ex- 
ecution under  the  judgment;  this  was  held  to  be  in  fraud  of 
the  covenant,  and  the  landlord,  under  the  clause  of  re-entry, 
recovered  the  premises  in  ejectment  from  a  purchaser  under 
the  sheriff's  sale.^    So  where  S.,  a  lessee  for  years,  covenanted 
that  he,  his  executors,  administrators,  or  assigns,  would  not 
assign  the  indenture,  or  his  or  their  interests  therein,  or  assign 
the  premises  to  any  person  whatsoever,  without  the  consent  in 
writing  of  the  lessor;  proviso,  that  in  case  S.  his  executors, 
administrators,  or  assigns,  should  part  with  liis  or  their  interest, 

^  Roe  d.  Dingley  «.  Sales,  1  M.  &  S.  397.    Se^  Doe  d.  Wetherhead  p.  Garwood,  I 
H.  &  W.  140,  poU,  634. 

^  Doe  (f  Bish  «.  Keeling,  1  M.  &  S.  96. 

*  Greenslade  «.  Tapeeott,  I  C.  M.  &  Ros.  66.    4  Ty^.  666. 

'  Doe  d.  MitehiDSon  «•  Carter,  8  T.  R.  67. 

•8.C.id.  300. 
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contrary  to  Us  corenanty  the  lessor  might  re-enter,  and  &  de- 
posited the  lease  as  a  security  for  money  borrowed,  and  be- 
came bankrupt,  and  the  lease  was  sold  by  direction  of  the 
chancellor  to  pay  that  debt;  held,  that  the  assignees  under  the 
commission  might  assign  the  lease  to  the  vendee,  without  the 
consent  of  the  lessor.  *^  The  reason  of  which  is,''  said  Lord 
Eilenborongh,  ^'that  the  assignee  in  law  cannot  be  eneoin- 
bered  with  the  engagement  belonging  to  the  property  which 
*629  he  takes,  such  as  in  "this  case  the  carrying  on  of  a  bankrupt's 
trade  iu  a  public-house.*  Besides,  in  cases  of  bankruptcy  the 
assent  of  the  lessor  is  presumed  in  law  to  have  been  given  to 
the  assignment  of  the  premises  by  the  commissioners.'*  Where 
•4.  granted  a  lease  to  B.,  which  contained  a  covenant  that  jS., 
his  executors  or  administrators,  without  mentioning  <^  assigtis/* 
should  not  underlet  without  the  consent  of  the  lessor.  J9.  be- 
capie  bankrupt,  and  his  assignees  assigned  the  premises  to  C, 
B.  obtained  his  certificate,  and  C.  re-assigned  the  premises  to 
him,  after  which  he  underlet  them  to  another  person.  Held, 
that  B,  having  been  discharged  ait  the  time  of  his  bankruptcy 
from  all  covenants  in  the  lease  by  the  statute,  the  underletting 
by  him,  which  was  in  the  character  of  assignee,  was  no  forfei- 
ture of  the  lease.*  A  lease  contained  a  proviso  for  re-entry  of 
the  lessor,  and  that  the  lease  should  be  void  on  the  lessee's  as- 
signing without  the  license  of  the  lessor.  The  lessee  in 
January  1825,  executed  a  deed  which  purported  to  convey 
all  his  real  and  personal  property  to  trustees,  for  the  benefit  of 
his  creditors.  In  ^pril  1825,  a  commission  of  bankrupt  issued 
against  the  lessee  and  he  was  duly  declared  a  bankrupt  Held, 
that  the  deed  of  January  1825,  was  an  act  of  bankruptcy  and 
void,  and  that  it  did  not  operate  as  a  valid  assignment  of  the 
tenant's  interest  in  the  lease,  and,  therefore,  that  there  was  no 
forfeiture.* 

In  consequence  of  these  resolutions  it  is  not  now  unusual  to 

stipulate  in  a  lease  for  its  determination  in  case  the  lessee 

should  become  bankrupt,  and  provisions  of  that  kind  have  been 

held  to  be  perfectly  legal.* 

CoTenanto      Where  one  leased  for  twenty-one  years,  if  the  tenant,  his 

against u-  executors,  &c.,  should  so  long  continue  to  inhabit  and  dwell 

ngnmente  jq  ^Jj^  fj^rm  house,  and  actually  occupy  the  land,  &c.,  and  not 

t^^aof  law  '^^»  ^^9  assign. over,  or  otherwise  part  with  the  lease;  held,  that 

the  tenant  having  become  bankrupt,  and  his  assignees  having 

*6d0    ^possessed  themselves  of  the  premises  and  sold  the  lease,  and 

the  bankrupt  being  out  of  the  actual  possession  and  occnpa- 

*■  Doe  d,  Goodbehere  o.  Sevan,  3  M.  &  S.  353. 

b  Wadham  «.  Marlowe,  2  Chitty,  600.  (18  Eng.  C.  L.  431.)  Philpott  v.  Hoare, 
Amb.  480. 

*  Doe  d,  Cheere  v.  Smith,  1  Marsh.  359.    5  Xnunt,  795.     (I  Eng.  C.  L.  S70.) 

*  Doe  d.  Lloyd  v.  Powell,  5  B.  &  O.  308      (11  Eng.  C.  L,  341.) 

'  Roe  d.  Hunter  v  GalUers,  2  T.  R.  153  Wetherell  o.  Geering,  12  VeQ.  613.  But 
if  staading  timber  be  sold  to  a  trader,  with  a  proviso  in  case  of  bankruptcy,  that  the 
Tender  »hS\  mtake  it,  such  proviso  is  void.    Holroyd  v.  Gwynne,  3  Taunt*  176. 
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tion  of  the  farm  the  lessor  might  maintain  ejectment  withont 
a  previous  re-entry,  the  continuance  of  the  term  itself  being 
made  to  depend  upon  the  lessor's  actual  occupation.* .  So 
where  a  lease  contained  a  clause  of  re-^ntry  in  case  the  term 
of  years  thereby  granted  should  be  extended  or  taken  in  ex* 
ecutiony  and  before  the  end  of  the  term  the  sheriff  entered 
the  premises  under  a  writ  of  extent  against  the  lessee  at  the 
suit  of  the  crown,  held  an  inquisition,  and  seised  the  lessee's 
interest  into  the  king's  hands;  held,  that  this  proceeding  was 
a  taking  in  execution  within  the  latter  clause  of  the  condi- 
tion, and  that  the  term  was  determined  and  forfeited  to  the 
lessor.** 

Although  executors  and  administrators  are  not  compre-  Person^ 
hended  within  the  clause  restraining  the  assignment,  so  as  to  represent- 
occasion  a  breach  by  the  term  vesting  in  them,  yet  where  they  ?^^®5  ^^ 
are  named  in  the  covenant  they  are  bound  thereby,  and  can  ^^^ 
only  convey  the  estate  in  the  same  manner  that  the  testator  or  named, 
intestate  could  have  conveyed.    Thus  where  a  lease  contained 
a  proviso  that  the  lessee  and  administrators  should  not  set,  let, 
or  assign  over  the  whole  or  part  of  the  premises  without  leave 
in  writing,  on  pain  of  forfeiting  the  lease;  it  was  held,  that  the 
administratrix  of  the  lessee  could  not  underlet  without  incurring 
a  forfeiture.* 

In  Doe  V.  Bevan,^  the  court  distinguished  the  preceding  case 
^  from  that  of  assignees  of  a  bankrupt,  inasmuch  as  executors 
and  administrators, were  volunteers,  and  at  perfect  liberty 
uot  to  act,  whereas  the  assignees  under  a  commission  of  bank- 
ruptcy  acted  under  compulsion  of  law,  besides  in  this  case 
the  underletting  by  the  administratrix  was  expressly  provided 
against. 

If  the  covenant  or  proviso  does  not  contain  the  word  execu* 
tors,  but  is  confined  to  an  assignment  by  the  lessee  himself,  it 
may  be  doubted  whether  the  restriction  would  extend  to  per- 
mit a  conveyance  by  the  executor.*'  But  a  covenant  by  a  les- 
see for  himself  and  assigns,  will  not  bind  his  administrator.^ 
If  a  ^covenant  not  to  assign  contains  an  exception  in  favor  of  *6S1 
an  assignment  by  will,  the  executors  claiming  under  the  will 
are  not  within  the  exception,  so  as  to  be  at  liberty  to  sell 
for  payment  of  the  testator's  debts,  without  the  leave  of  the 
lessor.fl^  Taking  the  benefit  of  the  insolvent  act  has  be^n 
considered  a  voluntary  assignment,  so  as  to  create  a  for- 
feiture of  a  lease,  containing  a  covenant  against  alienation, 
on  the  grounds  that  the  lessee  is  not  in  a  situation  to  be  com- 

•  Doe  d.  Lockwood  ti.  Clarke,  8  Bant,  185. 

k  Rex  o.  Topping,  M'Clel.  &  Y.  644. 

«  Roe  d.  GregBon  «.  Hanrison,  3  T.  R.  425. 

<  AnUn  629.  •  Anon.  Dyer,  65.    2  T.  R.  429. 

'  Sir  Wm.  Moor's  case,  Cro.  Elii.  26.    Thomhill  v.  King,  id.  757. 

i  Lloyd  V,  Crispe,  5  Taunt.  249.     (1  Eng.  C.  L.  95.)    In  such  case,  however, 
Equity  would  relicTe  against  the  forfeiture.    Cox  «.  Brown,  1  Rep.  in  Ch.  170.    Rey- 
nolds V.  Pitt,  19  Ves.  142.    See  Piatt,  on  Cot.  423. 
Vol.  I. — 33 
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pelled  to  part  with  his  property;^  but  if  the  lessee  be  a  siogle 
woman,  her  taking  a  husband  is  not  a  breach  of  her  covenant 
against  alienation.^ 
Bleach.         In  addition  to  the  covenant  against  alienation  without  license 
it  is  usual  to  reserve  to  the  landlord  a  power  of  re-entry,  on  a 
breach  of  the  covenants.    This  provision  will  enable  him  to  re- 
enter or  bring  ejectment,  and  thereby  determine  the  tenancy. 
A  oore-     But  in  the  absence  of  a  proviso  for  re-entry,  a  mere  covenant 
nast  not  to  not  to  assign  will  not  operate  hi  defeasance  of  the  estate,  it  will 
■■.■^  t     ^®r®'y  enable  the  lessor  to  recover  damages.'    The  general 
danse  for  principle  is,  that  the  lessee  may  assign  hb  interest  in  the  term, 
n-entry     but  the  lessor  may  restrain  the  lessee  from  assigning  by  proviso 
wfll  not     or  covenant,  and  if  he  grants  the  term  subject  to  a  condition 
defeat  the  ^y^^  [^  g^i  cease,  if  the  lessee  assigns,  an  assignment  of  the 
**'*^'       lease  will  be  void;  but  if  he  restrain  the  lessee  by  covenant 
only,  the  lessee  by  assigning  commits  a  breach  of  covenant, 
but  the  assignment  itself  is  not  void.*^ 
But  where  in  an  agreement  enuring  as  a  lease,  '<  it  was  sti- 

Eulated  and  conditioned  ttiat  the  lessee  should  not  underlet ;'' 
eld,  that  these  words  created  a  condition,  upon  a  breach  of 
which  the  lessor  might  maintain  ejectment,  without  an  express 
clause  of  re-entry .** 
*632        ^  Where  there  is  a  covenant  not  to  assign  without  license,  it  is 
Effect  of  a  settled  law,  that  if  license  be  once  granted,  the  covenant  is  dis- 
licenae      charged,  even  though  the  license  be  in  favor  of  a  j^articular 
cruatad.     P^^^^''*  f^^  ^h^  lessor  could  not  admit  the  alienation  at  oae 
^^    ' ,    time,  and  yet  continue  the  estate  subject  to  the  condition  after; 
as  a  proviso  or  condition  could  not  be  divided  or  apportioned 
by  the  acts  of  the  parties.^    But  if  a  lease  contain  a  proviso 
not  to  assign  or  demise  the  premises  without  the  consent  of  the 
lessor  in  writings  a  parol  license  to  underlet  part  of  the  pre- 
mises is  not  sufficient,  either  in  law  or  in  equity,  to  discharge 
the  lessee  from  the  res^ictions  of  such  proviso,  unless  it  be  at- 
tended with  fraud.i^ 

*  8hee  «.  Hale,  13  Vee.  404.    See  alao  Wilkinson  v.  Wilkinson,  3  Swanst.  515. 
^  Com.  Dig.  tit.  Condition  (Q). 

*  Doe  d.  Wilson  «.  Phillips,  2  Bing.  13.    (9  Eng.  C.  L.  296.)    9  Moore,  46.    Doe 
d.  Wilson  r.  Abel,  3  M.  &  8.  541. 

<  Per  Holroyd,  J.,  in  Paul  o.  Nurse,  8  B.  &  C.  488.    (15  Eng.  C.  L.  373.) 

*  Doe  d.  Henniker  e.  Watt,  1  M.  &  R.  694.    (15  Enff.  C.  L.  235.) 
'Dumpor's  case,  4  Co.  119.    Whitehcott  «.  Fox,  Cro.  Jac.  398.    Brammell «. 

Maopherson,  14  Yes.  175.  Maeher  v.  The  Foundling  Hoapital,  I  V.  &  B  191.  If 
Che  Tender  of  a  lease  in  which  there  is  a  corenant  not  to  assign  contract  to  assign  his 
interest,  it  is  incumbent  on  him  and  not  on  the  purchaser,  to  procure  the  lessor's 
license  for  the  assignment.    Lloyd  «.  Crispe,  5  Taunt.  349.    (1  Eng.  C.  L.  95.) 

<  Roe  d.  Gregson  o.  Harrison,  anU^  638.    Littler  o.  Holland,  3  T.  R.  590.    Rich- 
ardson a.  Evans,  3  Madd.  318.    But  see  Doe  a.  Curwood,  1  H.  &  W.  140,  potiy  634. 
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SECTION  X. 

WAIVER  OF  FORFEITURE  FOR  A  BREACH  OF  COVENANT. 

Courts  of  law  always  lean  against  forfeitures;  therefore,  What  will 
whenever  a  landlord  means  to  take  advantage  of  a  ^breach  amount  w 
of  covenant  which  operates  as  a  forfeiture  of  the  lease,  he  JJ^^^T^J. 
should  take  care  to  do  no  act  which  may  be  deemed  an  ^^^^  ^ ' 
acknowledgement  of  the  tenancy  and  so  operate  as  a  waiver  of 
the  forfeiture,  as  distraining  for  rent,  bringing  an  action  for  it, 
or  accepting  rent  after  the  forfeiture  has  accrued.'  There 
is  a  distinction  however,  in  the  case  of  a  lease  for  years,  be- 
tween a  covenant  whereby  the  lease  is  made  void  on  a  broach 
thereof,  and  one  which  merely  gives  the  lessor  a  power  to  re- 
enter. In  the  former,  the  term  is  absolutely  terminated  by  a 
breach  of  the  covenant,  and  cannot  be  set  up  again  by  a  subse- 
quent acceptance  of  rent,  or  any  other  act  of  waiver,  whereas 
in  the  latter  *the  lease  i3  voidable  only;  it  may  be  affirmed  by  a  *63S 
subsequent  act  of  waiver  or  acknowledgement  of  tenancy,  as  by 
accepting  rent  accrued  afterwards,  with  a  knowledge  of  a 
breach  of  the  condition  which  gave  him  a  right  to  re-enter, 
for  such  acts  are  evidence  of  an  intention  that  the  lease  shall 
continue.^  But  in  order  to  render  acceptance  of  rent  or  any 
other  a(A  a  waiver  of  forfeiture  the  lessor  must  have  notice  that 
a  forfeiture  was  incurred  at  the  time;^  and  the  ront  received 
must  have  accrued  after  the  lessor's  right^of  entry;  for  a  sub- 
sequent acceptance  of  a  rent  by  the  non-payment  of  which  the 
forfeiture  was  incurred,  does  not  operate  as  a  waiirei:^  though 
a  distress  for  the  same  rent  would  dispense  with  the  forfeiture, 
as  it  would  amount  to  an  acknowledgement  that  the  lessee 
had  lawful  possession.^  Where  the  son  of  the  Ifs^r  de- 
manded rent  of  the  lessee  three  months  after  a  forfeiture  was 
incurred,  it  was  held  that  the  son  having  no  authority  to  waive 
the  forfeiture,  the  demand  of  rent  by  him  was  not  such  notice 
to  the  lessor  as  would  make  the  demand  amount  to  a  waiver.* 

But  a  lessor  who  has  a  right  of  re-entry  reserved  on  breach 
of  a  covenant  not  to  underlet,  does  not,  by  waiving  his  re-entry  ' 
on  one  underletting,  lose  his  right  to  re-enter  on  a  subsequent 
underletting.     Nor  by  waiving  his  right  to  re-enter  on  a  breach 
of  covenant  to  repair,  does  he  waive  his  re-entry  on  a  subse- 

«  B.  N.  P.  96.    Doe  d.  Tarrant  v.  Hellier,  3  T.  R.  170.    Co.  Litt.  915,  a. 

^/i.  Goodright  d,  Walter  v.  Divids,  Cowp.  803.  See  Ddo  d.  Bryan  «•  Banoks, 
4  B.  &  A.  401.  (6  Bnsf.  C.  L.  463.)  Kennersley  «•  Orpe,  Dong.  67.  Amsby  «• 
Woodward,  6  B.  &  C.  519.  (13  Eajr.  G.  L.  841.)  Doe  d.  Ambler  v.  Woodbiidga, 
9  B.  &  C.  376.    (17  Eng.  C.  L.  399.) 

«  Doe  d.  Gregson  «.  Harrison,  3  T.  R.  431.  Pennant*8  case,  3  Co.  64.  Whitdieoti 
V.  Fox,  Cro.  Jac.  398. 

'  Greeners  case,  1  Leon.  86d.    Jnan.  3  Salk.  3.    Co.  Litt.  311,  K 

•  Doe  d.  Nash  v.  Biroh,  1  Mees.  &  W.  408.    8  Gale*  86. 
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quent  want  of  repairs.*  So  where  during  the  existence  of  a 
lease  containing  a  proviso  for  re-entr^  in  case  of  assignment  or 
underletting  without  license  in  writing,  the  lessor,  who  had 
purchased  the  remainder  of  the  interest  in  it,  engag^  to  grant 
a  new  lease  to  the  defendant,  to  take  effect  on  the  expiration  of 
the  old  lease;  held,  that  the  lessor  could  not  maintain  eject- 
ment against  the  defendant  on  the  fact  of  his  possession,  though 
*    ^  no  license  in  writing  had  been  granted,  as  there  was  a  waiver 

®^  of  *the  forfeiture  if  any  had  taken  place,  or  else  there  was  no 
forfeiture  at  all,  for  the  defendant  came  in  with  the  lessor's  con- 
sent.* Though  a  license  by  parol  would  be  no  answer  to  an 
action  of  covenant  for  a  breach  of  contract,  yet  in  ejectment 
for  a  forfeiture  on  a  clause  of  re-entry,  a  parol  license  would 
^  be  sufficient.* 

Where  on  an  action  of  ejectment  for  the  breach  of  a  condi- 
tion, that  the  lessee  should  not  underlet,  in  an  agreement 
amounting  to  a  lease;  it  appeared  in  evidence  that  the  lessor 
of  the  plaintiff  asked  the  defendant  what  he  would  take  for 
iiis  land;  and  on  the  defendant  naming  a  price,  said,  <<  then  let 
it,  and  I  shall  know  what  it  will  produce  next  year;*'  held, 
that  this  was  a  waiver  of  the  forfeiture,  on  a  breach  of  sucli 
condition.' 


,       SECTION  XL 


VOID  AND  ILLEGAL  COVENANTS. 


The  invalidity  of  covenants  is  in  general  governed  by  the 
same  rules  as  that  of  simple  contracts  which  have  been  already 
noticed.®    Covenants  founded  in  fraud,  or  in  violation  of  the 

^  Doe  d,  Boscawen  «.  Bliss,  4  Taunt.  735.  Doe  d.  Flower  v.  Peck,  1  B.  &  Ad. 
428.  (30  Engr«  C.  L.  417.)  Doe  d.  Ambler  v.  Woodbridge,  9  B.  &  C.  376.  (17 
Eng.  C.  L.  399.) 

^  Doe  dem.  Weatherhead  v.  Curwood,  1  Hur.  &  WoU.  140. 

«/J. 

*  Doe  d.  Henniker  «.  Watt,  1  M.  &  R.  694.    8  B.  &  C.  308.    n5  Eiig.  C.  L.  285.) 

'  ^nU^  8,  21  f  et  seq.  It  is,  however,  observable,  that  a  consideration  is  necessary 
to  ffiTe  validity  to  a  atoip/e  oonfrod,  see  anU^  27.  Whereas  a  eovmant  is  obligatoiy 
witbont  evidence  of  a  consideration,  for  the  law  presumes  a  consideration  for  the 
solemnity  which  attends  tlie  execution  of  a  deed;  3  Bl.  Comm.  446.  Fallowes  v. 
Taylor,  7  T.  R.  476.  Binnington  ©.  Wallis,  4  B.  &  A.  652.  (6  Encr.  C.  L.  654.) 
The  failure  of  a  consideration  is  nothine  in  the  case  of  a  contract  under  seal.  Per 
PaAe,  B.,  in  Wallis  v.  Day,  2  M.  &  W.  277,  porf,  641,  It  is  also  worthy  of  notice, 
^t  where  the  parties  have  no  legal  capacity  to  contract,  as  in  the  case  of  idiots,  luna- 
tics, married  women,  infants,  &c.,  their  covenant  is  void  a6  initio,  and  no  subsequent 
act  of  confirmation  can  give  it  validity;  Farneham  ».  Atkins,  1  Sid.  446.  Co.  Litt. 
.172.  Ludford  c.  Barber,  1  T.  R.  867.  Though  it  is  otherwise  in  respect  of  simple 
contracts;  see  ante^  188,  et  seq.  There  is  a  known  distinction  between  contracts 
illegal  by  statute,  and  illegal  by  oommoa  law;  in  the  ibrmer  case,  though  part  of  the 
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precepts  'of  morality;*  or  against  public  policy  ;*  or  in  contra-  ' 
vention  of  the  law,  are  void  and  cannot  be  enforced;  and  so 
are  covenants  entered  into  by  parties  who  are  under  a  legal  in- 
capacity to  contract/    So  a  covenant  to  do  a  thing  which  is  in  Inpossi- 
its  nature  impossible  is  void;  as  if  a  man  undertakes  to  go  to  ^^  ^^^ 
Rome  in  three  hours;*"  or  to  make  a  feoffment  to  his  wife.®  But  °^J*  "® 
if  the  performance  of  the  act  stipulated  for  be  possible  at  the 
time,  the  covenantor  will  be  liable,  however  absurd  or  impro- 
bable the  event  may  be;  *as  if  one  covenants  that  it  shall  rain    *6S6 
to-morrow,  or  that  the  Pope  shall  be  at  Westminster  on  such  a 
day.*" 

•A,  held  an  office  in  the  gift  of  B.^  and  agreed  with  C.  to  re-  Fraud  will 
sign  and  procure  C  to  be  appointed  in  his  stead;  in  considera-  ^^^^^  ^ 
tion  of  which,  C.  agreed  to  give  •/?.  half  the  profits,  and  exe-  ®®^®""^** 
cuted  a  deed  to  that  effect  •^.  resigned,  and  J9..at  his  request, 
but  in  ignorance  of  the  agreement,  appointed  C.  to  the  office. 
md.  brought  covenant  against  C.  for  half  the  profits;  held,  that 

ft 

contract  b^  good,  yet  if  part  be  bad  the  whole  is  void;  but  in  the  latter  a  corenant,  if 
independent^  may  be  enforced  as  to  the  part  that  is  good,  though  it  be  in  part  bad. 
Pigot's  case,  11  Co.  87.  Norton  o.  Stmmes,  Hob.  14.  Fethereton  o.  Hutchinson, 
Cro.  Eliz.  739.  Greenwood  v.  The  Bishop  of  London,  5  Taunt.  737.  (1  £ng.  C. 
L.  250.)  Newman  o.  Newman,  4  M.  &  S.  66.  If  a  party  enter  into  several  coto* 
nants,  one  of  which  cannot  be  enforced  against  him,  he  is  not  thereby  released  from 
performing  the  other.    Per  Lord  Abinger,  C.  B.,  in  Wallis  v.  Day,^<,  641. 

*  A  mutual  covenant  between  a  man  and  woman  for  future  cohabitation  or  the  con- 
tinuance of  an  illicit  intereouree,  cannot  be  enforced  either  by  law  or  equity;  Franco 
V.  Bolton,  3  Ves.  371;  see  other  cases  in  Piatt  on  Cot.  569.  But  past  cohabitation 
ha»  been  held  a  sufficient  consideration  for  a  bond  by  the  seducer;  Marchioness  of  An- 
nandale  v.  Harris,  3  P.  Wms.  433.    Turner  v  Vaughan,  3  Wils.  339.     See  ante^  36. 

k  Covenants  in  restraint  of  marriage  are  against  public  policy,  and  cannot  be  en- 
forced; therefore,  where  the  plaintiff  brought  an  action  of  covenant  on  a  promise  under 
the  defendant's  hand  and  seal  to  the  following  effect:  *^  I  do  hereby  promise  Mn. 
Catherine  Lowe,  that  I  will  not  marry  with  any  peraon  beside  hereelf ;  it  I  do,  I  agree 
to  pay  the  said  Catherine  Lowe  1,000/.  within  three  months  next  afler  I  shall  marry 
any  body  else;**  the  court  held,  that  the  contract  was  void,  and  that  the  action  could 
not  be  sustained;  for  the  defendant  did  not  promise  to  marry  the  plaintiff,  he  merely 
covenanted  not  to  marry  any  one  else;  it  was  therefore  in  restraint  of  marriage,  and 
consequently  illegal.  Lowe  «.  Peere,  4  Burr.  8335.  Hartley  v.  Rice,  10  East,  38, 
anU^  36.    Cock  v.  Richards,  10  Ves.  439.    But  see  Box  o.  Day,  1  Wils.  59. 

« Idiots,  lunatics,  infants,  and  married  women,  are  incapable  of  binding  themselves  ' 
by  covenant,  though  an  infant  may  bind  himself  by  simple  contract  for  necessaries; 
jet  a  covenant  even  for  necessaries  is  not  bindinjf  on  him;  nor  will  a  promise  to  pei^ 
form  a  covenant  after  he  has  arrived  at  age  give  it  validity;  Co.  Lit..  173.  Famnam 
V.  Atkins,  1  Sid.  446.  Per  Bayley,  J.,  in  Baylis  v.  Dinelev,  3  M.  &  S.  483.  And 
though  he  may  voluntarily  bind  himself  an  apprentice,  yet  he  will  not  be  bound  by  a 
covenant  for  his  apprenticeship;  Gilbert  v.  Fletcher,  Cro.  Car.  179.  Whitl^  v,  Loftus, 
8  Mod.  190.  Except  by  the  custom  of  London,  whereby  be  is  made  liable  to  an 
action  on  his  covenant;  Horn  v.  Chandler,  1  Mod.  371.  Walker  o.  Nicholson,  Cro. 
Eliz.  653. 

Weakness  of  mind,  or  intoxication,  is  not  of  itself  a  sufficient  eround  for  avoiding 
a  covenant;  Osmond  o.  Fitzroy,  3  P.  Wms.  139.  Cragg  r.  l&lme,  18  Ves.  14. 
Unless  some  stratagem  or  fraud  be  had  recouree  to  by  the  peraon  in  whose  favor  it  is 
made.  Pitt  v.  Smith,  3  Camp.  33.  Fenton  v,  HoUoway,  1  Stark.  136.  (8  Eng.  0. 
L.  334.)     Cook  V,  Clayworth,  13  Yes.  16.    Willis  v.  Jemegan,  3  Atk.  861. 

'  Co.  Litt.  306,  h.    Shep.  Touch.  164. 

•  Id.  ^  Rol.  Ab.  '<  Condition,'*  (D.) 
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the  agreement  was  a  fraud  upon  B.^  and  consequently  illegal 
and  void." 
Corenants      Covenants  may  also  be  void  when  considered  with  reference 
void  with  jQ  ^jjg  instrument  in  which  they  are  contained.    Whenever  a 
to  the  in-   ^®®^  ^^  void,  all  the  covenants  dependent  on  the  interest  pro- 
stnuaento  fessed  to  be  conveyed  by  that  deed   are  also  void>      If  a 
in  which   covenant  is  founded  on  the  conveyance  of  an  estate,  which 
**>*y  ^[®^   proves  to  be  void,  so  that  no  estate  passes,  the  covenant  is  also 
contained,  y^j^j.  ^^  where  the  conveyance  was  "  a  grant  of  so  much  of  a 
term  as  should  be  unexpired  at  the  death  of  •/?.,  and  there  was 
a  covenant  for  quiet  enjoyment,  the  conveyance  being  void  on 
account  of  the  uncertainty  of  the  time  when  the  term  should 
commence  and  end,  the  covenant  which  depended  on  the  estate 
was  held  to  be  void.®    So  if  a  tenant  in  tail  male  demise  for  a 
term  of  years,  and  his  lessee  assign  over  to  another,  but  before 
such  assignment  tenant  in  tail  male  dies  without  issue  male,  no 
action  of  covenant  upon  the  lease  can  be  maintained  against 
tiie  representatives  of  the  grantor  by  such  assignee,  the  lease 
being  void  at  the  time  of  the  assignment,  and  no  interest  pass- 
ing under  it.^    So  where  an  apprentice  deed  was  void,  being 
for  five  years  only,  in  violation  of  the  statute  5  Eliz.  c.  4,  the 
court  held  that  the  father's  covenant  to  find  his  child  in  clothes 
&c.,  during  the  apprenticeship,  was  completely  dependent  on 
the  principal  agreement,  and  fell  to  the  ground  when  that 
was  avoided.®    So  a  covenant  for  payment  of  rent  cannot  be 
•637    enforced,  where  no  estate  passes  under  the  lease;  as  if  an  at- 
torney grants  a  lease  for  another  in  his  own  name  instead  of 
the  name  of  the  principal'    So  if  the  committee  of  a  lunatic 
having  no  authority  for  that  purpose,  makes  leases  in  his  own 
uame.s    And  the  same  result  ensues  whether  the  lease  be  void 
at  common  law,  or  annulled  by  statute.^ 
Covenant       But  where  a  covenant  is  separate  and  distinct,  and  indepen- 
binding     dent  of  any  interest  contained  in  the  deed,  it  may  be  enforced 
^thf*^       though  the  deed  be  void;  as  where  the  defendant  bargained 
pMses^by  ^"^  ^^'^  certain  lands  to  the  plaintifi'and  his  heirs,  with  a  pro- 
the  deed,   viso  for  re-entry  on  payment  of  a  certain  sum  on  a  day  speci- 
fied, and  then  covenanted  for  payment  of  money.    The  deed 
was  not  duly  enrolled,  and  it  was  contended  that  as  nothing 
passed  by  the  deed  the  covenant  was  void;  but  the  court  held 
that,  as  the  covenant  was  separate  and  not  dependent  on  the 


»  Waldo  V.  Martin,  AB.fcC.  319.    (10  Eng.  C.  L.  341.)    6  D.  &  R.  364.    Se9 
Morse  v.  Royal,  12  Yes.  371. 
"  Soprani  v,  Skurro,  Yelv.  18.    Piatt  on  Cov.  673. 

•  Capenharat  v.  Capenhurst,  Sir  T.  Raym.  27.  Uayne  v.  Maltby,  3  T.  R.  4S8.  Co. 
Litt  456. 

*  Andrew  v.  Pearce.  1  N.  R.  158.  •  Goppy  v,  Jennings,  1  Anstr.  256. 
'Frontin  v.  Small,  2  Lord  Raym.  1418.    2  Str.  705.    May  v,  Trye,  Freem.  447. 
V  Knipe  v.  Palmer,  2  Wils.  130. 

^  Jevons  «.  Harridge,  1  Sid.  308.  1  Saund.  6.  See  alBo  Aylett  v,  Williams,  3 
Ley.  193.  Earl  of  Portmore  f.  Bunn,  1  B.  &  O.  694.  (8  Eng.  C.  L.  188.)  John- 
•»Q  V.  Wilson,  Willes,  248.    Piatt  on  Gov.  575. 
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estate,  it  was  not  necessary  Xo  show  that  any  estate  passed; 
and  that  the  defendant  was  liable.*  So  where  an  annuity 
granted  by  deed,  "  by  a  rector  out  of  his  benefice,'*  was  void 
by  the  13  Eliz.  c.  20;  it  was  held  that  the  rector  was  personally 
liable  on  his  covenant  contained  in  the  deed  for  the  payment 
of  the  money.^  So  a  distinct  covenant  in  a  lease,  whereby  the 
tenant  bound  himself  to  pay  the  property  tax,  and  all  other 
taxes  imposed  on  the  premises,  or  on  the  landlord  in  respect 
thereof,  though  void  and  illegal  by  the  stat.  46  Geo.  Ill,  c.  %^^ 
s.  115,  was  held  not  to  avoid  a  separate  covenant  in  the  lease 
for  payment  of  rent  clear  of  all  parliamentary  taxes,  &c.,  gene- 
rally; for  such  general  words  were  to  be  understood  of  such 
taxes  as  the  tenant  might  lawfully  engage  to  defray.*  Though 
a  bill  of  sale  for  transferring  the  property  in  a  ship  by  way  of 
mortgage,  may  be  void  as  such,  for  want  of  reciting  the  certi- 
ficate of  registry  therein,  as  ^required  by  stat.  26  Geo.  Ill,  c.  *638 
60,  s.  17,  yet  the  mortgagor  may  be  sued  upon  his  personal 
covenant  contained  in  the  same  instrument  for  the  repajonent 
of  the  money  lent.<^  So  where  the  defendant  and  an  infant 
covenanted  that  they,  or  one  of  them,  would  pay  a  certain 
annuity;  held,  that  although  the  annuity  act  avoided  the  con- 
tract made  by  the  infant,  the  covenant  might  be  enforced 
against  the  defendant,  for  there  was  no  reason  for  saying  that 
when  the  grant  of  one  was  void  by  matter  of  law,  that  a  sepa- 
rate grant  by  another  party  should  be  also  void.® 
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1. — Contracts  in  general  restraint  oj  trade."]   All  agree**  Conti»ct8 
inents  which  have  for  their  object  a  general  restraint  of  trade,  JJJguSnt 
whether  they  be  by  covenant,  bond,  or  simple  contract,  and  of  trade 
whether  with  or  without  consideration,  are  void;  but  contracts  are  Toid. 

•  Northcott  V.  Underbill,  1  Lord  Raym.  388.    1  Salk.  199. 

»  Mouys  V.  Leake,  8  T.  R.  411.  See  Falter  v.  Abbott,  4  IVunt.  105.  Hoywe  •• 
Synge,  15  East,  440.  Biddell  v.  Leeder,  1  B.  &  C.  327.  (8  Eng.  C.  L.  88.)  John- 
ston V.  Wilson,  Willes,  348.  7  Mod.  345.  Wynne  e.  Robinson,  4  Bligb,  N.  8.  SB; 
Gibbons  «.  Hooper,  3  B.  &  Ad.  739.     (33  Eng.  C.  L.  17G.) 

«  Oaskell  v.  King.  11  East,  165.  '  Kerrison  (Knt.)  v.  Cole,  8  East,  331. 

•  Gillaw  V.  Sir  John  Scott  LUlie,  1  Hodges,  160.  1  Bing.  N.  C.  696.  (37  Eng. 
C .  L.  648.) 
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in  partial  restraint  of  trade,  such  as  not  to  carry  on 
within  a  limited  distance,  or  to  deal  with  particular  persons, 
are  legal,  if  made  on  an  adequate  consideration,  and  the  re- 
straint be^ot  unreasonable.^  ^^  ^Fhe  rule  of  law  is,  that  a  con- 
tract in  gene:al  restraint  of  trade  is  void,  as  being  against  the 
policy  of  the  law;  but  if  the  contract  be  made  upon  a  sufficient 
consideration,  and  the  public  gain  some  advantage,  it  will  be 
good.  Suppose  a  man  engaged  in  trade  is  desirous,  when  old 
age  approaches,  of  selling  the  good  will  of  his  business,  he  may 
bind  himself  to  enter  into  the  service  of  another,  and  to  trade 
no  more  on  his  own  account;  so  long  as  he  is  able  he  is  bound 
*639  to  render  his  services,  *and  it  cannot  be  said  to  be  a  contract 
in  absolute  restraint  of  trade  when  there  is  a  contract  to  serve 
another  for  life  in  the  same  trade."^  The  test  whether  a  con- 
tract in  restraint  of  trade  is  reasonable  or  not,  is  by  considenng 
whether  the  restraint  is  such  only  as  to  afford  a  fair  protection 
to  the  interests  of  the  party  in  whose  favor  it  is  given,  and  not 
so  large  as  to  interfere  with  the  interests  of  the  public  What- 
ever restraint  is  larger  than  is  necessary  for  the  protection  of 
the  party,  can  be  of  no  benefit  to  either;  it  can  only  be  oppres- 
sive, and  if  oppressive,  in  the  eye  of  the  law  it  is  unreasonable. 
No  certain  precise  boundary  can  be  laid  down  within  which 
restraint  is  reasonable,  and  beyond  which  it  is  excessive.® 

If  a  ooD-        2. — Contracts  in  partial  restraint  qf  traded]    Where  the 

^i^ot  re-     plaintiff,  a  chemist  and  druggist,  carrying  on  business  in  TauD- 

pftrtT^m  ^^"'  ^^^  ^^®  defendant  as  an  assistant  at  a  yearly  salary,  who 

cirrying    ^  consideration  thereof  entered  into  a  contract  not  at  any  time 

on  a  trade,  thereafter  to  carry  on  the  said  business  in  Taunton,  or  within 

be  wider    three  miles  thereof,  under  a  penalty  of  500/.,  as  liquidated 

^^^^toSr    ^*°^^?®S5  ^ft®^  *  verdict  for  the  plaintiff  in  an  action  for  a 

^^^  ^^  breach  of  this  contract,  judgment  was  arrested  by  the  court  of 

other  par-  King's  Bench,  on  the  ground  that  the  restraint  imposed  on  the 

ty  re-        defendant  by  the  agreement  was  unreasonable,  inr.smuch  as  it 

<|iibe8,  it   operated  more  largely  than  the  benefit  or  the  protection  of  the 

lavoid.      plaintiff  could  possibly  require,  it  being  inde%ite  in  point  of 

time,  and  neither  limited  to  the  plaintiff's  continuing  to  carry 

on  the  business  at  Taunton,  nor  even  to  his  life;  therefore  that 

the  contract  was  void.     But  this  decision  was  reversed  on  a 

writ  of  error  in  the  Exchequer  chamber.    **  We  agree,"  said 

Tindal,  C.  J.,  in  delivering  the  judgment  of  the  court,  ^  in  the 

general  principle  adopted  by  the  court  of  King's  Bench;  but 

the  difficulty  is  in  the  application  of  that  principle  to  this  case; 

•  Mitchell  V.  Reynolds,  1  P.  Wms.  181.  Cheesman  e.  Nainby,  8  Stra.  739.  S 
Loid  Raym.  1456.  Homer  e.  Aehford,  3  Btng.  393.  (11  Eng.  C.  L.  121.)  WickeDS 
e.  Emns,  3  Y.  &  J.  318. 

0  Per  Lord  Abingrer,  C.  B.,  in  Wallis  «.  Day,  9  Mees.  &  W.  981,  jmb<,  641. 

«  Per  Tindal,  C.  J.,  in  Horner  v.  Grayes,  7  Bing.  743,  (90  Eng.  C.  L.  312,) /w'. 
649.  A  coTenant  in  restraint  of  trade  is  not  a  usual  eoTenant.  Van  o.  Oorpe.  3  M. 
h  Keen,  269,  ante,  617. 
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where  the  question  turns  upon  the  reasonableness  or  unreason- 
ableness of  the  restriction  from  carrying  on  business  within  a 
certain  space,  the  answer  may  depend  upon  various  circum- 
stances,  such  as  the  nature  of  the  trade,  the  populousness  *of    *640 
the  neighborhood,  &c    But  with  respect  to  ihe  duraiion  of  A  contrfxt 
the  restriction,  the  case  is  different. '  The  good-will  of  a  trade  f^^train- 
may  be  sold,  or  bequeathed,  or  become  the  property  of  the  Jy^rom"" 
trader's  personal  representatives.    If,  therefore,  it  be  not  un-  carrying 
reasonable  (as  undeniably  it  is  not)  to  prevent  a  servant  from  on  a  trade 
entering  into  the  same  trade  within  the  same  town,  so  long  as  j^'®?  •"" 
the  master  carries  on  the  trade  there,  we  cannot  think  it  un-  ^^^noT 
reasonable  that  the  restraint  should  be  co-extensive  with  the  ^  ij^ 


ac' 


servant's  life,  as  the  only  effectual  mode  of  securing  to  the  cotifi/,Toid 
master  the  enjoyment  of  the  price  or  value  for  which  the  trade 
would  sell,  or  of  securing  the  enjoyment  of  the  same  trade  to 
the  purchaser  or  executor;  we  cannot  therefore  hold  the  agree- 
ment in  this  case  to  be  void,  merely  on  the  ground  of  the  re- 
striction being  indefinite  as  to  duration,  the  same  being  in  other 
respects  a  reasonable  restriction.     The  inadequacy  t)f  the  con-  If  there  be 
sideration  was  urged  in  argument,  as  a  ground  of  arresting  the  a  legal  and 
judgment     Undoubtedly,  there  must  be  a  good  and  valuable  ^ngj^era- 
consideration  to  support  any  contract  not  under  seal,  and  con-  tioa  for  a 
sequently  to  sustain  a  contract  in  restraint  of  trade,  which  is  eontractin 
never  favored  in  law.    But  the  court  will  not  weigh  whether  restraint 
the  consideration  is  adequate  or  equal  in  value  to  that  which  P^^'^^  '* 
the  party  gives  up  or  loses  by  the  restraint  under  which  he  has  ^.j^^^  \^^ 
placed  himself;  for  it  would  be  impossible  for  the  court,  look-  court  will 
ing  at  the  record,  to  say,  whether  in  any  particular  case,  the  not  wei^ 
party  restrained  had  made  an  improvident  bargain  or  not.    It  ^^  ^^ 
is  enough  that  there  actually  i*  a  consideration  for  the  bar-  ^^^^y* 
gain,  and  that  such  consideration  is  a  legal  consideration,  and 
of  some  value.    Such  appears  to  be  the  case  in  the  present 
instance,  where  the  defendant  was  retained  and  employed  at 
an  annual  salary.     We  therefore  think  that  the  plaintiff  has 
shown  upon  the  record  a  legal  ground  of  action,  and  that  he  is 
entitled  to  judgment."* 

An  agreement  by  an  attorney,  first,  to  relinquish  his  busi- 
ness and  recommend  his  clients  to  two  other  attorneys  for  a 
valuable  consideration;  secondly,  not  to  practise  in  such  business 
within  certain  limits;  and,  thirdly,  to  permit  the  purchasers  •to  *641 
make  use  of  his  name  in  their  firm  for  a  certain  time,  without 
any  interference  on  his  part,  was  held  valid.*  So,  a  contract 
not  to  set  up  as  surgeon  or  man-midwife  in  a  certain  town,  or 
within  twenty  miles  thereof,  has  been  held  to  be  legal.®  So, 
where  a  surgeon  took  an  assistant,  who  entered  into  a  bond 
not  to  practise  on  his  own  account  for  fourteen  years  within 

•  Hitchcock  V.  Coker,  MS.  Ex.  Chamb.,  Feb.  1837.    6  Ad.  &  Ell.  1  Nev.  &  Perr. 
b  Bunn  V.  Guy,  4  East,  190.    But  see  Capes  v.  Hntton,  2  Rasa.  357. 

*  Hayward  v.  Young,  2  Chitty,  407.    (18  Eng.  C.  L.  380.) 
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ten  miles  of  the  place  where  the  surgeon  lived;  the  bond  was 
held  to  be  good  *    ^ 

Where  the  plaintiff  by  deed  sold  to  the  defendants  his  trade 
and  business  as  a  carrier  between  London  and  Wisbeach,  and 
covenanted  that  he  would  not  thenceforth  during  his  life  exer- 
cise the  trade  of  carrier,  but  that  he  would  serve  the  defendants 
as  assistant  in  the  trade  of  carriers;  in  consideration  of  which 
the  defendants  covenanted  to  pay  him  a  certain  weekly  sura 
during  his  life;  held,  in  an  action  against  the  defendants  on  the 
covenant,  that  the  plaintiff's  covenant  to  serve  during  his  life 
was  good  in  law,  and  that  the  covenant  in  restraint  of  trade 
was  not  void,  inasmuch  as  he  was  not  absolutely  restrained 
from  carrying  on  the  trade,  but  only  in  carrying  it  on  in  any 
other  way  than  assistant  to  the  defendants.**  In  partnership 
agreements  nothing  is  more  common  than  to  stipulate  that  nei* 
ther  part Jr  shall  carry  on  that  particular  commercial  concern  in 
which  they  are  jointly  engaged,  for  his  own  private  benefit.* 
A  coach-maker  having  sold  his  share  of  the  business  to  his 
partner,  with  an  undertaking  not  to  be  concerned  in  any  coach 
.  nmning  from  R.  to  London,  or  prejudicial  to  the  business 
*642  *  which  he  had  sold ;  an  injunction  was  granted  restraining  him 
from  running  a  coach  from  P.  through  /?.  to  London.*  A  co- 
venant with  the  proprietors  of  a  theatre  not  to  write  dramatic 
pieces  for  other  theatres,  was  held  good.®  So  a  covenant  by  a 
dyer,  on  the  sale  of  the  good-will  of  his  business,  and  of  a  se- 
cret in  dyeing,  restraining  himself  generally  -from  using  that 
secret,  has  been  upheld.' 
There  But  an  agreement  even  in  partial  restraint  of  trade  can  only 

must  be  an  be  supported  by  an  adequate  consideration.    Therefore,  an 
adequate    agreement  by  which  a  brass-founder  was  to  work  exclusively 
tion'to*"^  for  certain  factors  for  his  and  their  lives,  they  not  undertaking- 
support  a  to  find  him  full  employment,  but  on  the  contrary,  reserving  li- 
con4ractin  berty  to  employ  others  to  execute  their  orders  in  his  trade,  if 
'f^*^"*    they  should  think  fit,  and  to  put  an  end  to  the  agreement  at 
o  trade.     |h|.g^  months'  notice,  was  held  not  to  be  sustainable,  for  he  was 
entirely  at  their  mercy,  and  there  was  no  adequate  considera- 
tion for  his  being  bound  to  work  exclusively  for  them;  and  a 
promissory  note  given  to  them  to  secure  damages  for  a  breach 


*  DavLs  9.  MasOn,  5  T.  R.  118.  Where  there  was  an  engagement  not  to  trade 
within  a  given  distance  in  a  town,  it  has  heen  held  that  the  distance  should  be  mea- 
sured by  the  shortest  way  of  access  by  the  footpath.  Woods  v,  Dennett,  2  Stark.  89. 
(3  Eng.  C.  L.  259.)  So,  where  the  assignor  of  a  lease  of  a  public  house  in  London 
covenanted  that  he  would  not  keep  a  public  house  within  the  distance  of  half  a  mile 
from  the  premi9es  assigned;  it  was  held  by  Lord  Tenkerden,  C.  J.,  and  Littledale,  J., 
that  the  half  mile  should  be  estimated  by  the  nearest  mode  of  access  at  the  time  of 
the  covenant.  Parke,  D.,  thought  that  it  should  be  as  the  crow  flies.  Leigh  e.  Hind, 
9  B.  &  C.  774.     (17  Eng.  C.  L.  497.)    4  M.  &  R.  679. 

*  Wallis  V,  Day,  2  M.  &  W.  273.    3  Mur.  &  Hur.  22,  ante,  637. 

«  Per  Lord  Abinger,  id.    See  Morris  v,  Coleman,  18  Ves.  437,  infra. 

*  Williams  v.  Williams,  2  Swans.  253.         *  Morris  o.  Coleman,  18  Ves.  437. 

'  Bryson  v.  Whitehead,  1  Sim.  &  Stu.  74.    See  also  Green  v.  Folgam,  id.  398. 
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of  this  void  agreement^  was  also  held  to  be  void.*  So  an  agree- 
ment that  the  defendant,  a  dentist,  would  abstain  from  practis- 
ing within  one  hundred  miles  of  the  city  of  York,  in  considera- 
tion of  receiving  instructions  and  a  salary  of  120/.  a  year  from 
the  plaintiff,  determinable  at  three  months'  notice,  was  held  to  - 
be  unreasonable  and  void;  for  a  circle  of  one  hundred  miles 
from  the  city  inclosed  a  much  larger  space  than  could  be  ne- 
cessary for  the  protection  of  the  plaintiff;  and  there  was  no 
reason  why  the  defendant  should  not  gain  his  livelihood,  and 
the  public  receive  the  benefit  of  his  skill  and  industry  through 
so  wide  a  space.'* 

But  where  by  indenture  between  nd.  J5.,  and  C,  dissolving 
their  partnership  as  rope-makers,  •d.  and  B.  covenanted  to  al- 
low C,,  during  his  life,  two  shillings  on  every  cwt.  of  cordage 
which  they  should  make  on  the  recommendation  of  C,  for  any 
of  *his  friends  and  connections,  and  whose  debts  should  turn  *643 
out  to  be  good;  and  that  J^,  and  B,  should  stand  the  risk  of 
such  debts  incurred,  but  should  not  be  compelled  to  furnish 
goods  to  any  of  C/s  connections  whom  they  should  be  disin- 
clined ta  trusts  and  C,  covenanted  not  to  carry  on  the  business 
of  a  rope-maker  during  his  life  (except  on  government  con- 
tracts;) and  that  all  debts  contracted  or  to  be  contracted  in  his 
or  their  names,  pursuant  to  the  indenture,  should  be  the  exclu- 
sive property  oiJi.  and  B.\  and  that  C.  should,  during  his  life, 
exclusively  employ  w^.  and  J3.,  and  no  other  person,  to  make 
all  the  cordage  ordered  of  him  by  or  for  his  friends  and  con- 
nections, on  the  terms  aforesaid,  and  should  not  employ  any 
other  person  to  make  any  cordage  on  any  pretence  whatsoever; 
the  court  held,  that  the  covenant  by  C.  to  employ  •/?.  and  A 
exclusively  to  make  cordage  for  his  friends,  and  not  to  employ 
any  other,  &c.,  (•^.  and  A  not  being  obliged  to  work  for  any 
other  than  such  as  they  chose  to  trust,)  wa&  not  illegal  and 
void,  as  being  in  restraint  of  trade  without  adequate  consider- 
ation; for  the  whole  indenture  must  be  construed  together,  ac- 
cording to  the  apparent  reasonable  intent  of  the  parties;  and  the 
general  object  being  only  to  appropriate  to  %d.  and  B,  so  much 
of  C/s  private  trade  as  they  chose  to  give  his  friends  credit  for, 
so  much  only  was  covenanted  to  be  transferred,  and  C  was 
still  at  liberty  to  work  for  any  of  his  friends  who  were  refused  to 
be  trusted  by  w?.  and  B  ;  by  which  construction  the  restraint  on 
C.  was  only  co-extensive,  as  in  reason  it  could  only  be  intend- 
ed to  be,  with  the  benefit  to  w?.  and  B.;  and,  therefore,  the  re- 
straint on  C,  could  bo  no  prejudice  to  public  trade.*  So  where 
three  persons  carrying  on  the  trade  of  trunk  and  box  makers, 
and  travelling  by  themselves  and  their  servants,  into  various 
parts  of  England  to  vend  those  articles,  entered  into  an  agree- 
ment that  each  should  have  a  certain  district,  that  neither  of 

*  Young  V.  Timmins,  1  C.  &  J.  331.     But  soe  Hit^cock  v.  Coker,  ante^  640. 
0  Horner  v.  Graves,  7  Binsf.  735.     (20  Eng.  C.  L.  310.)    Soo  an/^,  631^. 

•  Gale  o.  Reed,  8  East,  80. 
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them  should  interfere  with  the  district  of  the  other,  or  soffer 
any  of  his  goods  to  be  sold  on  the  ground  to  be  trayelled  by 
the  other  parties  during  their  joint  lives,  and  not  to  aid  or  as- 
sist any  person  to  oppose  any  of  the  parties;  and  in  case  at  any 
*644  .time  ^'during  their  joint  lives,  any  person  should  set  up  and 
oppose  any  of  them,  to  meet  together  and  enter  into  such  mu- 
tusd  agreement  as  might  be  beneficial  to  their  mutual  interests, 
it  being  their  declared  intention  to  aid  and  assist  each  other  in 
their  business  to  the  utmost  of  their  power;  held,  that  as  this 
agreement  contemplated  only  a  partial  and  not  a  general  re- 
straint of  trade,  and  as  it  was  founded  on  a  sufficient  and. valid 
consideration,  it  was  good;  therefore,  counts  setting  forth  the 
same  and  averring  by  way  of  breaches  that  the  defendi^nt  tra- 
veUed  in  the  dbtrict  of  the  plaintiff,  and  sold  boxes  therein, 
were  held  good  on  general  demurrer  *  An  agreement  be- 
tween two  coachmasters  not  to  oppose  each  other,  and  to 
chaise  the  same  prices,  is  legal.^ 

Where  certain  persons,  who  were  carriers  to  various  parts 
of  the  country,  covenanted  to  abstain  from  carrying  on  their 
trade  within  certain  limits,  in  consideration  of  being  paid  one- 
third  of  the  carriage  of  the  butter  carried  along  the  line  of  road; 
held,  that  the  contract  was  not  an  unreasonable  restraint  of 
trade.* 

Core-  3. — To  deal  with  particular  persons,^    Covenanta  are  not 

**"*"  *^    unfrequently  introduced  into  leases,  more  particularly  into 
from  pw-   '^^^^''^y  hrewers  to  publicans,  binding  the  lessee  to  deal  with 
ticalu       ^^  lessor  exclusively;  such  contracts,  though  not  considered 
brewers     iUegal,  are  discountenanced  by  the  courts,  as  prejudicial  to  the 
excluuTe-  public  interest.    A  contract  binding  a  publican  to  take  all  his 
{?♦?.'*  .-.  beer  from  a  particular  brewer,  is  valid  so  long  as  good  and 
the  boOT*    wholesome  beer  is  supplied.     Where  a  lease  contained  a  pro- 
be good,    vision,  that  if  the  lessee  should  not  purchase  beer  of  the  lessor, 
but  not      his  rent  should  be  advanced;  the  court  censured  it  strongly,  and 
otherwise,  a  plea  in  bar  to  an  avowry  for  such  advanced  rent  stating  the 
beer  delivered  by  the  plaintiff  to  be  bad,  nauseous,  and  un- 
wholesome, was  considered  to  be  a  good  defence  on  the  me- 
rits.<^    So  where  the  contract  was  framed  in  the  alternative, 
either  that  the  publican  should  take  all  his  beer  of  the  brewer, 
or  pay  an  advanced  rent,  Liord  EUenborough,  held,  that  it 
could  not  be  enforced  unless  it  was  shown  that  ^^oad  beer  was 
supplied.* 

*  Wickens  v.  Evans,  3  Y.  &  J.  318. 

«>  Heani  o.  Griffin,  3  Chitty,  407.     (18  Eng.  C.  L.  380.) 

*  Archer  v.  Marsh,  MS.  K.  B.  T.  T.  1837.  2  N.  &  Perr.  See  Hitchcock  v.  Coker, 
3  H.  &  W.  464.     1  N.  &  Perr.  796,  anU,  639. 

^  Cooper  V,  Twibill,  3  Camp.  386,  n.  EUenborough. 

*  Holcomb  V.  Hewson,  3  Camp.  391.  See  Thornton  tr.  Sherratt,  8  Taunt.  539, 
(4  En^.  C.  L.  199,)  where  it  was  held  that  a  condition  in  a  deed  of  composition,  that 
a  publican  '^hall  continue  to  deal  for  twelve  years  with  his  creditors  in  the  articles 
of  their  respective  trades,  was  valid:  but  it  was  qualified  by  the  implied  condition, 
that  such  articles  should  be  good  and  of  a  marketable  quality. 
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*  And  where  in  the  conditions  of  sale  of  a  public^house  it 
was  described  as  a  free  pabiic-house,  and  the  lease  contained  a 
clause  of  this  nature;  it  was  held,  that  the  purchaser  was  not 
bound  to  complete  his  purchase,  and  might  recover  back  his 
deposit,  even  although  the  lease  was  read  over  by  the  auction- 
eer at  the  time  of  sale.^  Lord  Eeuyon  doubted  whether  a 
covenant  contained  in  the  assignment  of  a  lease  requiring  the 
assignee  and  his  assigns  to  buy  beer  of  the  assignor,  was  ob- 
hgatory  on  a  subsequent  assignee.^  And  where  the  lessee  of 
a  public-house  covenanted  for  himself,  his  executors,  and  as- 
signs, to  take  all  his  beer  of  the  lessors,  (who  were  brewers,) 
or  their  successors  in  their  said  trade^  and  the  lessors  sold 
their  trade,  and  the  public-house,  with  other  premises,  to  third 
persons,  who  removed  the  plant,  &c.,  to  a  distance  of  two  miles 
and  there  carried  on  the  business  of  brewers;  it  was  held,  that 
the  trade  of  the  lessors  was  then  determined,  and  that  their 
assignee  could  not  take  advantage  of  the  covenant  on  tiie  as- 
signee of  the  lessee  purchasing  beer  of  another  brewer.  Bay- 
ley,  J.,  was  of  opinion  that  the  successors  of  a  party  in  busi- 
ness were  they  who  carried  on  the  same  business  and  in  the 
same  place.® 

The  plaintiff  demised  a  pubUc-house  to  the  defendant,  the 
defendant  to  take  all  his  malt  of  the  plaintiff;  the  plaintiff  upon 
every  reasonable  request  to  deliver  good  malt,  and  if  he  did 
not,  the  defendant  to  be  at  liberty  to  buy  it  of  any  other; 
breach,  that  the  defendant  used  a  quantity  of  malt  not  bought 
of  the  plaintiff,  and  without  requiring  the  plaintiff  to  deliver 
such;  plea,  that  the  plaintiff  had  delivered  bad  malt  to  the  de- 
fendant, who  thereupon  bought  malt  of  others;  held,  that  the 
plea  was  bad,  for  as  one  failure  by  the  plaintiff  would  not  ope* 
rate  as  a  total  suspension  of  the  covenant,  the  defendant  should 
have  alleged  a  request  to  send  him  good  malt,  and  that  he 
had  purchased  the  malt  of  others  on  the  plaintiff 's  failure  to 
do  so.* 

»4. — Covenaniif  respecting  particular  trades,']  It  is  not  un-    •646 
usual,  particularly  in  leases  of  houses  in  towns,  td  insert  Coto- 
a  covenant  restraining  the '  lessee  from  carrying  on  or  as-  ^*^™ 
singing  the  premises  to  persons  carrying  on  obnoxious  trades,  of\,„^. 
and  sometimes  there  is  a  restriction  in  a  lease,  that  the  pre-  lar  trades 
mises  shall  only  be  used  for  the  purpose  of  one  specired  trade;  are  ^^usual 
as  is  the  case  in  leases  of  public-houses.     It  appears  that  such  ^<1  <;^°^- 
restrictions  are  not  only  legal,  but  usual  and  common  in  some  ™°°' 
trades.*^    Thus  where  an  action  was  brought  on  an  agreement 


*  Jones  «.  Edoey,  3  Camp.  385.    Ellenboroogh. 
^  Hartley  v.  Pehall,  Peake,  131. 

*  Doe  on  dem.  Calvert  v.  Reid,  10  B.  h  C.  849.     (21  Engr.  C.  L.  180.) 
'  Weaver  9.  Sessions,  6  Taunt.  154.    (1  Engr.  C.  L.  340.) 

'  Woodfall's  Landlord  U  Tenant,  464.    Bat  see  Van  v.  Corp,  3  M.  &  Keen,  296 
antcj  637. 
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to  accept  an  assignment  of  the  lease  of  a  public  house,  which 
in  the  amreement  was  described  as  holden  at  a  certain  nei  an- 
nual  rent  under  tisuai  and  common  covenants^  and  the  lease 
contained  ^  covenant  by  the  tenant  to  pay  land-tax,  sewers- 
rate,  and  all  other  taxes,  and  a  proviso  for  re-entry  if  any  busi- 
ness but  that  of  a  victualler  should  be  carried  on  in  the  house 
and  it  was  proved  that  a  considerable  majority  of  public-house 
leases  contained  such  a  proviso:  held,  that  the  covenant  to  pay 
land-tax,  &c.  was  a  common  covenant  in  a  lease,  reserving  a 
net  rent;  and  that  the  proviso  for  re-entry  must,  with  reference 
to  a  lease  of  a  public-house,  also  be  considered  usual  and  com- 
mon." 

Where  a  lessee  of  a  house  and  garden  for  a  term  of  years 
covenanted  with  the  lessor  ^  not  to  use  or  exercise,  or  permit 
or  suffer  to  be  used  or  exercised,  upon  the  demised  premises,  or 
any  part  thereof,  any  trade  or  business  whatsoever,  &c.  without 
the  license  of  the  lessor,"  &c  ;  and  afterwards,  without  the 
license  of  the  lessor  assigned  the  lease  to  a  schoolmaster,  who 
carried  on  his  business  in  the  house  and  premises;  held,  that 
the  assignment  was  a  breach  of  this  covenant,  and  the  lessor 
entitled  to  re-enter,  under  a  proviso  for  re-entry  for  non-per- 
formance of  covenants.^ 

A  covenant  in  a  lease  that  the  lessee  shall  not  exercise  the 
trade  of  a  butcher  upon  the  premises,  is  broken  by  there  selling 
raw  meat  by  retail,  although  no  beasts  were  there  slaughtered 
for^  said  Lord  Ellenborough,  C.  J.,  *^  the  real  object  in  all  these 
*647  *cases  is  to  prevent  the  lowering  of  the  tenement  in  the  scale  of 
houses  by  the  exercise,  whether  wholly  or  partially,  of  those 
trades  which  in  the  judgment  of  the  lessor  are  likely  to  pre- 
vent tenants  from  afterwards  taking  the  premises,  and  which 
by  80  doing  may  depreciate  the  due  value  at  a  distant  period."' 
But  a  covenant  not  to  suffer  certain  trades  to  be  carried  on  on  the 
premises,  among  others  those  of  a  common  brewer,  or  retailers 
of  beer,  was  held  not  to  be  violated  by  carrying  on  the  business 
of  a  retail  brewer.* 

In  construing  a  covenant  not  to  carry  on  any  offensive  trade 
or  business  on  premises  demised  much  will  depend  on  the 
situation  of  the  premises;  and  in  construing  such  a  covenant  it 
is  particularly  worthy  of  consideration,  whether  such  trade  as 
that  complained  of  was  carried  on  there  at  the  time  of  the 
demise;  and  it  seems  that  a  trade  carried  on  there  at  the  time 
of  the  demise,  would  not  be  within  the  covenant^ 

Where  in  a  lease  for  years  of  a  messuage  and  premises  in 
a  public  street,  the  lessee  covenanted  that  he,  his  executors,  &c., 

»  Bennet  v.  Womack,  7  B.  &  C.  637.    (14  Eng.  C.  L.  104.)    1  M.  ft  R.  644. 
^  Doe  d.  Bish  o.  Keeling,  1  M.  ft  S.  95. 
«  Doe  d,  Gaskell  v.  Spry,  1  B.  ft  A.  617. 

«  Simons  v.  Farren,  1  Biofr.  N.  C.  136.    (37  Eng.  C.  L.  333.)    4  M.  ft  Scott,  673. 
*  Gatteridge  v.  Munyard,  7  C.  ft  P.  139.    (33  Eng.  G.  L.)    1  M.  ft  Rob.  334, 
TSodal. 
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should  not  permit  or  suffer  any  person  or  persons  to  inhabit  the 
same,  who  should  carry  on  therein  certain  enumerated  trades  or 
businesses,  <<  or  any  other  trade  or  business  that  might  be,  or 
grow  or  lead  to  be  offensive,  or  any  annoyance  or  disturbance, 
to  any  of  the  other  tenants  of  the  lessor,"  &c.,  the  lessee 
granted  an  under  lease  of  the  premises  (subject  to  the  like 
covenant)  to  4^.,  who  opened  them  as  a  public-house,  in  the 
business  of  a  licensed  victualler,  which  was  not  one  of  the  busi- 
nesses enumerated  in  the  covenant;  held,  that  such  an  act  did 
not  amoimt  to  a  breach  of  covenant.*  So  where  in  a  lease  of 
a  house,  there  was  a  covenant  with  a  clause  of  forfeiture,  not 
to  use  or  exercise  the  trades  or  business  of  a  butcher,  baker, 
slaughterman,  melter  of  tallow,  tallow  chandler,  &c.,  or  any 
offensive  trade  without  a  license;  it  was  held,  that  using  the 
house  as  a  private  lunatic  asylum  did  not  operate  as  a  forfei- 
ture, for  the  words  trade  and  business,  as  used  iu  the  agree- 
ment, were  'applicable  only  to  business  conducted  by  buying 
and  selling;  it  must  be  ejnsdem  generis  with  the  trades  enu-  •648 
merated.** 

Where  there  is  a  covenant  against  carrying  on  a  particular 
trade,  without  a  written  license,  the  mere  fact  of  the  lessor's 
suffering  the  tenant  to  carry  on  one  trade  on  the  premises,  will 
not  afterwards  authorise  his  carrying  on  another,  without  a 
written  license.®  On  a  covenant  that  (in  consideration  of  a 
vreekly  payment  to  ^,  and  his  executors  for  a  term  certain)  •^. 
shall  not  exercise  a  particular  trade,  the  executors  of  w?.  are 
not  bound  to  abstain  from  exercising  it.*^ 

If  a  lessee  exercise  a  trade  on  the  demised  premises  by  which 
his  lease  is  forfeited,  the  landlord  does  not,  by  merely  lying  by 
and  witnessing  the  act  for  six  years,  waive  the  forfeiture. 
Some  positive  act  of  waiver,  as  receipt  of  rent,  is  necessary. 
But  if  he  permit  the  tenant  to  expend  money  in  the  improve- 
ments, sembUj  that  it  is  evidence  to  be  left  to  a  jury,  of  his 
consent  to  the  alteration  of  the  premises.® 


•  Jones  V.  Thome,  3  D.  &  R.  159.     1  B.  &  C.  715.    (8  Enff.  C.  L.  197.) 

^  Doe  on  dtm.  Wetheiell  v.  Bird,  3  Ad.  &  Ell.  161.    (S9  Eng.  C.  L.  57.)    4  N. 
&  M.  385. 

•  Macher  v.  Foundling  Hospital,  1  Yes.  &  B.  183. 
'  Cook  V.  Galcraft,  3  Black.  856.    3  Wils.  380. 

•  Doe  d.  Shephard  o.  Alien,  3  Taunt.  78. 
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Inevitable  1. — fVhen  a  covenant  shall  not  be  discharged  by  any  col- 
necessity  lateral  matter,']  It  is  an  established  rule,  that  when  a  party 
is  no  ex-  j^y  j^jg  ^^^  contract  creates  a  duly  or  charg3  upon  hinoselfy  he 
noDhper-  ^  bound  to  make  it  good  if  he  can,  nothwithstanding  any  ac- 
fonnance  cident  by  inevitable  necessity,  because  he  might  have  provided 
of  aeoTe-  against  it  by  his  contract  Therefore,  if  a  lessee  covenant  to 
repair  a  house,  though  it  be  burnt  by  lightning  or  thrown  down 
by  a  tempest,  yet  he  is  bound  to  repair  it.*  But  where  the  law 
*649  creates  a  duty  *and  the  party  is  disabled  to  perform  it  without 
any  default  in  him,  and  he  has  no  remedy  over^  the  law  will 
excuse  him,  as  in  waste  if  a  house  be  destroyed  by  tempest.^ 
On  the  principle  above  stated,  where  the  defendant  cove- 
nanted to  build  a  bridge  over  a  river  and  keep  it  in  repair,  the 
court  held  that  it  was  no  answer  to  an  action  on  his  covenant 
for  not  keeping  the  bridge  in  repair,  that  the  bridge  was  by  the 
act  of  God,  by  a  great  and  extraordinary  flood  of  water  such 
as  the  bridge  could  not  resist,  without  the  default  of  the  de- 
fendant washed  and  broken  down.^  If  a  man  covenants  to 
deliver  goods  at  Liondon,  the  overturning  of  the  boat  by  a  tem- 
pest will  not  excuse  hira.^  So  it  has  been  held  that  an  act  of 
piracy,  not  specially  provided  against,  was  no  excuse  for  the 
non-performance  of  a  covenant  by  the  master  of  a  vessel  to 
bring  freight  to  a  certain  port.*  So  where  the  charterer  of  a 
ship  covenanted  to  send  a  cargo  alongside  at  a  foreign  port,  it 
was  held  to  be  np  excuse  for  ttie  non-performance  of  his  coti- 
tract,  that  in  consequence  of  the  prevalence  of  an  infectious 
disorder  at  the  port,  all  public  intercourse  was  prevented  by  the 
law  at  the  port  « If,  indeed,'^  said  Lord  EUenborough,  "  the 
performance  of  this  covenant  had  been  rendered  unlawful  by 


*  Pardine  «.  Jane,  Alleyn.  27,  recognised  by  Lord  EUenborough  in  Atkinson  r. 
Ritchie,  10  East,  633,  see  ante^  607,  who  said  that  it  was  recogniwd  in-  many  cases 
as  a  sound  rule.    2  Saund.  422. 

*  Brecknock  Navigation  Company  v.  Pritchard,  6  T.  R.  750.  Ballock  v,  Dommitt, 
id.  650.    Chesterfield  (Earl  of)  v.  The  Duke  of  Bolton,  Com.  Rep.  C27. 

<>  Tompson  v.  Miles,  Rol.  Ab.  *<  Condition,*'  G.  219.  Cooke  v,  Jennings,  7  T.  R. 
381. 

*  Bright «.  Cowper,  1  Brownl.  21,  recognised  by  Grose,  J.,  in  Cooke  e.  Jennings, 
7  T.  R.  385,  and  by  Lord  EUenborough,  in  Smith  r.  Wilson,  8  East,  445. 
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the  government  of  this  coQntr7y  the  contract  would  have  been 
dissolved  on  both  sides,  and  the  defendant  would  have  been 
excused  for  the  non-performance  of  it.  But  if  in  consequence 
of  events  which  happen  at  a  foreign  port  the  freighter  is  pre- 
vented from  furnishing  a  load  there  which  he  has  contracted 
to  furnish,  the  contract  is  neither  dissolved  nor  is  he  excused 
for  not  performing  it,  but  he  must  answer  in  damages.''^ 

*  And  even  if  a  party  covenants  for  the  performance  of  an  *650 
act  which  depends  entirely  on  the  will  of  a  third  party,  over 
irhom  he  has  no  control,  he  must  answer  for  a  breach  in  da- 
mages. As  if  a  man  covenants  that  his  son  shall  marry  the 
covenantor's  daughter,  a  refusal  by  her  will  not  discharge  the 
covenantor  from  making  pecuniary  satisfaction  ^  or  if  j9.  cove- 
nants to  enfeoff  j9.,  ^,  is  not  released  from  his  covenant  though 

J3.  will  not  accept  livery  of  seisin,  unless  the  act  be  frustrated 
by  the  act  of  the  covenantee.^ 

3. — Covenants  discharged  by  the  act  of  Ood.}  But  it  is  When  the 
said  that  if  the  performance  of  the  covenant  be  rendered  im-  •*?„®^?^ 
possible  by  the  act  of  God,  the  covenantor  shall  be  dischanred,  ^ 
guia  imp^tentia  ereuaat  /egem.    As  if  a  lessee  covenaimto  ^^^^ 
leave  a  wood  in  as  good  a  plight  as  the  wood  was  at  the  time  or. 
of  the  lease,  and  afterwards  the  trees  are  blown  down  by  the 
tempest;^  or  if  one  covenants  to  serve  another  for  seven  years 
and  he  dies  before  the  expiration  of  the  seven- years,  the  cove- 
nant is  discharged,  because  the  act  of  God  defeats  the  possi- 
bility of  performance.*    So  if  a  man  covenant  to  deliver  a 
horse  to  another  on  request,  and  the  horse  die  without  his  de- 
fault before  request,  the  death  of  the  horse  being  the  act  of 
God,  he  will  be  discharged  from  the  performance  of  his  cove- 
nant.^   It  is  laid  down  in  Rol.  Ab.,  **  If  a  man  covenant  to 
build  a  house  before  such  a  day,  and  afterwards  the  plague  is 
there  before  the  day,  and  continues  there  till  after  the  day,  this 
will  excuse  him  for  the  breach  of  covenant  for  not  doing  thereof 
before  the  day,  for  the  law  will  not  compel  him  to  venture  his 
life  for  it,  but  he  may  do  it  after.^'i^ 

*  Barker  «.  Hodffson,  3  M.  &  S.  967.  Shubriek  o.  Salmond,  3  Burr.  1637.  So  it 
baa  been  held  to  Be  no  defence  to  an  action  on  a  charteqMutj  for  not  Bailing  on  a 
voyage  towards  a  port  agreed  upon,  that  the  port  waa  in  a  state  of  blockade,  partien- 
lany  as  the  blockade  was  pablicl  j  notified  to  the  English  goremment,  so  that  the  de» 
fendant  must  be  taken  to  have  been  aware  of  the  fact  at  the  time  of  entering  into  the 
oharterpar^.  Medeiros  v.  Hill,  8  Bing.  931.  (91  Eng.  C.  L.  984.)  6  C.  3c  P.  189. 
(94  Eng.  C.  L.  968.) 

^  Perk,  aec  736. 

*  Per  Lord  Kenyon,  C.  J.,  in  Cook  v.  Jennings,  7  T.  R.  384* 

*  Perk.  PI.  738. 

*  Shop.  Tooch.  180.    Naah  o.  Aston.  Skin.  49.    Sir  T.  Jon.  196. 

'  Williams  v.  Lloyd,  Sir  W.  Jones*  179.  S.  C.  wm.  Williams  9.  HilU  Palm.  648. 
See  Piatt  on  Cor.  584.  Co.  Lttt  906.  Com.  Dig.  «'  Condition,**  (D.  L)  9  Bl. 
Com.  340. 

s  1  Rol.  Ab.  450.  PI.  10.  But  qumre^  will  he  not  be  liable  in  damages  for  the 
Vol.  I. — 34 
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When  tB       S. — Covenanit  discharged  bg  operaiwn  of  /mo.]  The 

jJ^^^P*'^  ferenoe  ^establisbed  with  regard  to  the  question  whether  a 

^^yi^^    covenant  is  repealed  by  act  of  parliament  <»  not,  is  this:  when 

«lnrge  a    ^  num  covenants  not  to  do  a  thing  which  it  waslawfiil  for  him 

•oTwiint.  to  do,  uid  an  act  of  parliament  afterwards  compels  him  to  do 

*651    it,  the  act  repeals  the  covenant;  and  so  it  is  where  a  man 

covenants  to  do  a  thing  that  is  lawful,  and  a  subsequent  act 

hinders  him  from  doing  it;  but  if  a  man  covenants  not  to  do  a 

thing,  which  was  unlawful  at  the  time  of  the  covenant,  and 

afterwards  an  act  makes  it  lawful,  the  statute  does  not  repeal 

the  covenant^    But  if  he  covenants  to  do  a  thing  which  was 

th^  unlawful,  and  a  subsequ^it  statute  legalises  the  act,  such 

statute  does  not  repeal  the  covenant^ 

It  may  be  laid  down  as  a  general  rule,  that  if  a  party  cove- 
nants to  do  an  act  which  was  then  lawful,  and  the  perform- 
ance of  the  act  be  afterwards  rendered  unlawful  by  statute  or 
by  the  government  of  this  country,  be  would  be 
from  all  liability  on  account  of  the  non-performance  of  it.* 
Cim^  Whenever  a  covenant  is  dependent  on  the  interest  professed 

lUHttdis*  to  be  conveyed  by  the  instrument  in  which  it  is  contained,  the 
Hv^ETaet  ^^^i^^^^i^  ^^  ^^^  interest  avoids  the  covenant    As  if  a  tenent 
«)itlielaw.  ^^^  ^'^XOL  of  years  leases  for  a  less  term  and  assigns  his  rever- 
sion, and  the  assignee  takes  a  conve3ranoe  of  the  fee,  by  which 
his  former  reversionary  interest  is  merged,  the  covenants  inci- 
dent to  that  reversionary  interest  are  thereby  exting:iiiahed.*^ 
So  if  a  lessee  for  years  covenants  to  repair  and  yield  up  at  the 
end  of  the  term,  an  eviction  by  an  elder  title  annuls  the  cove- 
nant and  absolves  him  from  the  contract*    So  if  a  man  cove- 
nant to  pay  rent,  and  the  lease  is  extended  for  the  king's  debt, 
the  covenant. is  avoided/     So  where  the  covenant  is  to  do  a 
solitary  act,  as  to  repair  a  house  by  such  a  time,  and  the  cove- 
*65d    nantee  *once  recovers  damages  for  a  breach  thereof,  the  cove- 
nantor is  discharged  from  further  responsibility.' 
lessees        We  have  already  noticed  how  lessees  cecoming  bankrupts 
|*^<^?2^^  may  be  dischaiged  from  covenants  contained  in  their  leases.^ 
^^"^'^^     It  may  be  here  observed,  that  if  tliere  be  mutual  covenants  be- 
tween the  lessor  and  the  lessee,  and  the  covenant  is  discharged 
on  one  side,  as  by  the  bankruptcy  of  the  lessee,  it  is  also  dis- 


liraaeht    See  the  obsenratioiw  of  Lord  ElleaboroQgfa,  in  Barker  «.  Hodgson,  3  M.  & 
N«  S70,  wnU^  649. 

•  Per  Holt,  C.  J.,  in  Biewster  o.  Kitchin,  1  Lord  Raym.  391.  S.  P.  Selk.  19S. 
t/omb.  467,  reoo^ieed  by  Lord  AlTinley,  Tonteng  «•  Hul^bard,  3  B.  &  P.  301. 

»  See  Brewster  o.  Kitchin,  Id  Mod.  169.    B.  N.  P.  161. 

«  See  the  obeervations  of  Lord  EUenboroogh,  in  Barker  e.  Hod|Bon,  3  M.  &  S.  970, 
4M(e,  649.  But  see  Brason  o.  Dean,  3  Mod.  39,  and  Locy  o.  Levington,  1  Vent.  175. 
%  Ley.  96. 

«  Webbv.  RoBsell,  3  T.  R.  393.  Chaworth  v.  Phillips,  Mo.  876.  Soprani  v. 
Hkorro,  Yelv.  19. 

*  Andrews  «.  Needham,  Cro.  Elia.  656.    Noy.  76. 
f  Peekham*s  Case,  Sar.  139. 

tJbi»iu  3  Leon.  61.  »  JMe,  944. 
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duurged  as  to  tfie  otfier  party.*  But  though  a  lessee  is  dis- 
charged ftom  his  covenants  by  bankruptcy,  yet,  if  he  be  the 
assignee  of  the  lease,  his  discharge  will  not  relieve  the  original 
lessee  from  his  personal  covenant  with  the  lessor,  the  privity 
of  contract  not  being  destroyed.  The  statute  is  confined  to 
cases  between  the  lessor  and  the  lessee,  and  does  not  comprise 
cases  between  the  lessee  and  his  assignee.^ 

4. — How  a  covenant  may  be  discharged  by  the  aeie  or 
anUanan  of  the  covenantee."]  We  have  seen  that  a  covenantor 
may  be  discharged  from  liability  for  the  non-performance  of 
his  contract,  by  the  act  of  Clod,  or  by  operation  of  law;  it  re- 
mains to  be  observed,  that  he  may  be  relieved  from  his  ^igage- 
ment  also  by  varioas  acts  of  the  covenantee. 

First y  the  covenantor  may  be  discharged  by  a  release.  But,  Disebsrgs ' 
as  it  is  a  rule  of  law  that  a  contract  by  specialty  can  only  be  ^7  relesss 
dissdived  by  an  instrument  of  as  high  a  nature,  a  release,  to 
operate  as  a  discharge  from  a  covenant,  'must  be  by  deed.*(l} 
Where  the  plaintiff,  as  tenant  of  a  fitrm,  covenanted  with  the  A  oovs- 
defendant  as  landlord,  to  feteh  and  bring  all  timber,  stone,  and  ''"f  1?^ 
other  materials,  as  riiould,  at  any  time  during  the  continuance  ^harffed**" 
of  the  term,  be  wanted,  about  the  erecting  of  a  threshing  mill,  by  paroL 
and  the  latter  covenanted  to  build  and  erect  the  same,  the  de-  . 
fendant  pleaded,  first,  that  he  began  to  provide  the  necessary 
materials  for  erecting  the  mill,'and  that  whilst  he  was  so  doing, 
the  plaintiff  desired  him  not  to  build  the  same,  but  refrain  from 
so  doing  until  he  ^ould  be  requested  by  the  plaintiff;  and, 
^secondly,  a  plea  of  license.    Held,  that  both  diese  pleas  were    *658 
bad  on  special  demurrer;  assigning  for  causes,  that  the  cove* 
nant  of  the  defendant  was  an  absolute  and  executory  covenant 
mnder  seal,  and  that  the  defendant  had  pleaded  only  a  parol 
request,  alleged  to  have  been  made  to  him  by  the  plaintiff  to 
discharge  aiKl  release  him  from  his  covenant  before  any  breach 
thereof;  and  that  it  did  not  appear  that  such  covenant  was 
suspended,  released,  or  discharged  by  any  deed  under  seal' 
So  where  the  plaintiff  covenanted  to  build  houses  for  500/.  by 
a  certain  day,  and  the  time  was  afterwards  enlarged  by  parol, 
and  the  houses  were  finished  within  the  enlarged  time;  held, 
that  the  plaintiff  was  not  entitled  to  recover  on  the  covenant, 
as  he  had  not  completed  the  houses  within  the  time  mentioned 
in  the  original  contract,  and  the  parol  agreement  to  enlarge 
the  time  was  not  sufficient  to  dispense  with  the  terms  of  this' 
deed  imder  seal.* 

•  Kearaey  «.  Carstain,  S  B.  &  Ad.  716.    (39  Enff;  G.  L.  176.) 

^  Manning  o.  Flight,  3  B.&  Ad.  911.    (93  Eng.  C.  L.  68.)    See  Taylor  «.  Yoiu^, 
3  B.  &  A.  631.    (5  Eng.  G.  L.  364.) 

•  Go.  Litt.  964, 6.    Blake's  Gase,  6  Go.  44.    Rogers  «•  Payne,  9  WUs.  376,    See 
Head  v.  Wadham,  1  East,  619.    Smith  o.  Wilson,  8  East,  437. 

«  Gordwent «.  Hunt,  9  Moore,  660.    8  IVnnton,  696.    (4  Eng.  G.  L.  916.) 

•  LitUer  «.  Holland,  3  T.  R.  690. 

(1)  (See  XiMl «.  jrcfrwi  5  OUok  M.) 
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WhatwUl     As  no  duty  or  cause  of  action  anaes  from  a  ooTenant  before 
diaehurge  it  is  brok^i,  an  unbroken  covenant  is  not  discharged  by  a 
Vt^^  ^^  release  of  all  actions,  suits,  demands,  causes  of  action,  obliga- 
y^^nt^      tions,  iic^  But  a  release  of  covenani^  is  a  good  discharge  of  a 
covenant  before  it  is  broken.^    No  particuiar  form  of  words  is 
necessary  to  constitute  a  release,  any  words  expressive  of  an  evi- 
dent intention  to  renounce  the  claim  or  discharge  the  covenan- 
WhsB  one  tor  is  sufficient/  One  covenant  sometimes  operates  as  a  release 
oorenmnt ,  from  another;  as  if  the  covenantee  of  a  covenant  agrees  by 
^1  op^   specialty  to  save  the  covenantor  harmless,  such  an  undertak- 
isletse      ^^89  though  in  a  deed  subsequently  executed,  to  prevent  a 
from  an-    multiplicity  of  actions,  would  be  construed  as  a  release,  aid 
otheri       might  be  pleaded  in  bar  to  an  action  against  the  original  oove- 
Whennot  nantor.**     But  this  rule  ap{4ies  only  lo  cases  where  the  cove* 
/  --'^    «6M    nantor  and  covenantee  *stand  alone,  for  a  covenant  not  to  sue 
\  \. .  "      one  of  two  joint  debtors  does  not  operate  as  a  release  to  the 
iw^^^       other/    If  the  obligee  of  a  bond  covenant  not  to  sue  one  of 
.'''  two  joint  and  several  obligors,  and  if  he  do,  that  the  deed  of 

'' .  [«,  '^\  covenant  may  be  pleaded  in  bar,  he  may  still  sue  the  other 

obligor,  though  a  relew^  to  one  would  be  a  release  to  all;  for  the 
covenant  is  not  a  release  in  its  nature  but  only  by  construction, 
to  avoid  circuity  of  action;  and  wbere  he  covenants  not  to  sue 
one,  he  still  has  a  remedy,  and  then  it  shall  be  construed  as  a 
covenant  and  no  more/ 
Qualified  The  general  words  of  a  release  may  be  qualified  by  the 
■■^l^**^  recital;  therefore,  wbere  to  an  action  of  covenant  brought  by  S. 
against  J.  and  another,  a  release  was  pleaded,  which  began  by 
reciting  that  various  disputes  were  subsisting  between  S.  and 
«/*,  and  actions  had  been  brought  by  them  against  each  other, 
and  tliat  it  had  been  agreed  between  them  that,  in  order  to  put 
an  end  thereto,  J.  should  pay  S.  150/.,  and  each  of  them  shoukl 
execute  a  release  to  the  other  of  ali  actions,  causes  of  actions, 
and  claims  which  he  had  against  die  other,  and  then  proceed- 
ed in  the  usual  general  woids  to  release  all  actions  whatsoev- 
er; held,  that  the  effect  of  the  general  words  was  confined  by 
the  recital  to  actions  then  commenced,  and  in  which  S^  and  Jl 
were  the  parties,  and  that  it  could  not  be  pleaded  in  bar  to  an 
action  brought  by  &  against  J.  and  others  jointly,  and  that 
parol  evidence  was  admissible  to  show  that,  at  the  time  of 
executing  the  release,  there  were  mutual  actions  depending 
between  S  and  J.  for  other  causes  than  that  of  the  present  suit, 
and  for  such  causes  only.^ 


*  Shep.  Touch.  S91.    1  Inst.  999,  ft.    Hancock  v.  Field,  Cro.  Jac.  170.    Henn  v. 
Hanson,  1  Lev.  99.    Gartha^  9.  Manbj,  9  Show.  90.    Hall  «.  Kirby,  9  Dyer,  917. 

*  Besde  V.  Ballocke,  Dy.  56,  ft.    Hancock  0.  Field,  nioro. 

«  Co.  Liu.  964.    Com.  Diff.  (Release,  A.)    Hickmot'a  Case,  9  Co.  59,  ft. 
4  Laoyv.  Kinaaton,  1  Lord  Raym.  090.  Holt,  178.  Per  Biiller,  J.,  in  Smith  0.  Maple- 
beck.  1  T.  R.  446.    Hodgea  0.  Smith,  Cro.  Elis  693.    IVeTOtt  0.  Agrgaa,  Willos,  107. 

*  Hutton  0.  Eyre,  6  Taunt.  989.    (I  Gog.  C.  L.  385.)    Lacy  0.  Kinaaton,  supra. 
'Id,    Fitzgerald  0.  Trent,  11  Mod.  954.    Dean  0.  Newhall,  8  T.  R.  168. 

ff  Simona  0.  Johnaon,  3  B.  ft  Ad.  176.    (93  Eng.  C.  L.  48.)     Payler  0.  Homer- 
aluun,  4  M.  &  S.  493.    SoUj  «.  Fsib^  9  B.  ft  S.  38.    (6  flag.  C.  L.  11.) 
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A  release  to  one  of  several  joint  covenantors  will  in  general  Release  to 
operate  as  a  discharge  of  all  the  parties,  though  the  obligation  ^^^  |>^*^ 
be  several  as  well  as  joint;  for  the  debt  is  in  law  thereby  satis-  l^^J^J^ 
fied/  But  its  legal  operation  may  be  restrained  by  the  express  q^. 
terms  of  the  instrument;  as  if  it  be  given  to  one  of  two  joint 
contractors,  with  a  proviso  that  it  should  not  operate  to  deprive    *655 
the  plaintiff  of  any  remedy  which  he  otherwise  would  have 
against  the  other.**    A  deed  inier  paries  cannot  operate  as  a 
release  to  strangers,  though  it  contain  apt  words  of  a  release.^ 

2dly.  The  covenantor  will  be  discharged  from  his  contract  if  The  con- 
by  any  act  or  omission  of  the  covenantee  he  be  incapacitated  duct  of  the 
to  perform  it;  as,  where  the  lessors  covenanted  to  find  eight  ^^^ 
men  to  grind  every  day  at  a  corn-mill,  and  the  lessee  pulled  ^w  gome- 
down  the  corn-mill  and  made  it  a  horse-mill;  held,  that  the  les-  times  ope- 
sors  were  discharged  from  their  covenant*  So,  if  •^.  covenants  »te  as  a 
that  I  shall  marry  a  certain  woman  before  such  a  day,  and  be-  **/.^"*^ 
fore  that  day  the  covenantee  marries  her  himself;*  or  if  he  co-  yenant^ 
Tenants  to  do  such  an  act  as  the  covenantee  shall  appoint,  and 
the  latter  refuses  to  make  the  appointment.'    So,  if  a  lessee  for 
years  covenants  to  drain  the  water  out  of  the  land,  or  to  build 
a  house  before  a  certain  day,  and  the  lessor  enters  before  the 
day  and  holds  the  lessee  out.^    So,  if  the  personal  attendance 
of  the  covenantee  be  essential,  and  he  absents  himself.  ^  So,  if 
he  omits  to  do  an  act  which  is  necessary  to  legalize  the  per- 
formance of  the  covenant;  as  where  the  defendant  covenanted 
with  the  plaintiff  to  come  over  to  England  to  dance  ballets  at 
the  King's  Theatre,  but  never  came;  and  it  appeared  that  no 
license  was  granted  for  that  theatre  as  required  by  10  Greo.  II, 
c.  28;  held,  a  fatal  objection  to  an  action  on  the  covenant,  for 
the  plaintiff  was  not  entitled  to  recover  for  a  breach  of  an 
agreement  which  without  such  license  could  not  be  lawfully 
executed.' 

3dly.  The  covenantor  may  be  discharged  by  intermarriage  Dischaige 
with  the  covenantee;  **  If  the  obligee  take  the  obligor  to  hus-  ^7  i«!*«f- 
band,  it  is  a  release  in  kw.^i    Upon  this  point,  however,  it  is  "*"™8«* 
to  be  observed  that  marriage  will  not  avoid  a  contract  between 
the  parties  upon  which  a  right  of  action  cannot  accrue  during 
*the  oovertirre.  The  distinction  appears  to  be,  that  if  a  covenant    *656 
be  umde  for  the  payment  of  a  sum  of  money  due,  or  the  per- 
formance of  any  other  act  to  be  done  inpreseniiy  at  which  may 

•Co.  Liu.  9S3.  aBol.Ab.410.  See  Cocks e.  Nash,  9  Bing. 34U  (93  Eog.  C. 
L.  300.) 

^  Selby  V.  Forbes,  9uprtu  Twopenny  e.  Yoanr,  3  B.  &  C.  911.  (10  Eag.  C.  L. 
54.)    Lancaster  e.  Harriaon,  6  Bioff.  736.    (IS  1^.  C.  L.  916.) 

•  Storer  v.  Gordon,  3  M.  &  S.  30B. 

'  The  city  of  London  v.  Greyme,  Cro.  Jac.  181. 

•  Co.  Litt.  206.    Bridges  v.  Beddingfield,  9  Mod.  98.    Lniw.  693» 
'  Studholm  V.  Mandell,  1  Lord  Raym.  379. 

I  CarreU  v,  Renid,  Cro.  Eliz.  374.    4fum.  Rlelw.  34. 

k  Rol.  Ab.  ''  Condition,"  N.  PL  3.  >  Gallini «.  Laborle,  5  T.  R.  949. 

J  Co.  Litu  964,  /. 
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become  payable^  or  necessary  to  be  performed  at  sonie  period 
'  during  the  coy^tiirey  such  covenant  is  annulled  by  the  inter- 

marriage; but  where  the  covenant  cannot,  from  its  nature,  con- 
fer a  right  of  action  during  the  existence  of  the  coverture,  it  is 
not  avoided  by  the  intermarriage  of  the  parties,  but  suspended 
only  during  the  coverture.    As  where  a  bond  conditioned  for 
the  payment  of  monev  after  the  obligor's  death,  was  made  to 
a  woman  in  contemplation  of  the  obligor's  marrying  her,  and 
intended  for  her  benefit  if  she  should  survive  him;  it  was  held, 
not  to  be  released  by  their  intermarriage,  and  the  heir  of  the 
obligor  was  liable  on  it* 
Amateriil     4thly.    The  covenantor  may  be  discfaaiged  by  an  alteration 
alteration  being  made  in  the  instrument  without  his  consent    «.4#iy  alte^ 
l"^''*'  ration,  however  immaterial,  made  by  the  covenantee,  wiQ 
will  9m^  avoid  the  deed,  even  though  the  original  words  of  the  instru- 
times  ope-  men  be  still  legible,  and  though  it  tend  to  his  own  disadvan- 
late  as  a    tage  and  to  the  advantage  of  the  covenantor.^    And  if  an  alte- 
dtteharge.  ration  be  made  in  a  material  part,  even  by  a  stranger,  it  will 
avoid  it,*  upon  the  ground  that  the  alteration  may  raise  a  doubt 
as  to  its  identity.'    But  an  alteration  made  by  a  stranger  in  an 
immaterial  part,  without  the  privity  or  demult  of  the  oove- 
santee,  will  not  vitiate  it* 

Where,  in  a  bond  conditioned  **  for  the  payment  of  one  hun- 
dred pounds  by  instalments,  till  the  full  sum  of  one  pounds  be 
paid,"  the  word  hundred  having  been  omitted  in  the  second 
*657  *place  where  it  occurred  in  the  condition;  held,  that  the  inser- 
tion of  it  by  a  stranger,  was  an  immaterial  alteration,  and  did 
not  avoid  the  instrument.' 

Where  a  little  boy  tore  a  seal  off  a  deed,  it  was  held  not  to 
avoid  it'  By  a  voluntary  destruction  of  one  of  the  seals  of  a 
deed,  when  the  covenants  therein  are  joint,  both  the  covenant- 
ors are  discharged  from  the  covenants;  but  where  they  are 
several,  the  breaking  of  one  of  the  seals  will  invalidate  the  in- 
strument so  far  only  as  concerns  him  whose  seal  is  torn  away.^ 
Where  a  deed  bears  marks  of  ensure  or  alterations,  it  is  in- 
cumbent on  the  party  who  seeks  to  derive  a  benefit  from  it,  to 
show  that  the  alteration  or  erasure  was  made  under  such  cir- 

'  •  Milboarn  «.  Ewart,  5  T.  R.  381.  Cage  0.  Acton,  1  LoTd  Rajm.  515.  Thoarii 
tlieae  deciaioos  lelated  to  1h)iu1%  it  is  apprehended  that  the  principle  is  equally  appli- 
oable  to  coTenanta. 

»  PigoU*8  case,  11  Co.  S6,  ft.    Shep.  Touch.  69.     B.  N.  P.  367.    Com.  Dig.  Fait 
(F.  1).    BAaster  a.  Miller,  4  T.  R.  3S0.    «*The  reaMii  ia  because  no  man  shall  be 

Krmitted  to  take  the  chance  of  committing  a  fraud  without  running  any  risk  of  losing 
the  event  if  it  ia  detected."    Per  Lord  Keajon,  C.  J.»  4  T.  R.  339.    As  to  the 
e&eet  of  an  alteration  in  hilk  or  fiefoi,  see  anUf  388. 
•Id. 

«  Per  Dallas,  C.  J.,  in  Saundereon  «.  Simons,  1  B.  4(  B.  430.    (5  Sng.  C.  L.  134.) 
4  Moore,  46.    But  thia  reason  ftiU  if  it  be  identified. 

*  Pigott'e  case,  ttipra. 

'  Wauffh  V.  Buesell,  1  Marah.  314-311.    5  Taunt  707.    (1  Eng.  C.  L.  341.) 

*  ArgoU  «.  Cheney,  Palmer,  403. 

k  Mathewson  v.  Lydiate,  Cro.  Eliz.  408^70.    5  Co.  33,  /• 
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camsCances  asiipt.  to  avoid  it*  An  alteration  in  any  covenant 
ivill  avoid  a  deed,  for  the  deed  cannot  be  the  same  unless  every 
covenant  be  the  same^ 


SECTION  XIV. 

or  TBS  ACTION  or  COVENANT  AND  THS  PABTISS  TEXIUBTO. 

Having  considered  the  nature  of  different  covenants  it  may  When  an 
be  observed  that,  for  a  breach  of  covenant  an  action  of  cove-  ^^oa  of 
nant  lies  to  recover  damages  for  the  injury  which  the  covenan-  ^Jf  i^* 
tee  may  have  thereby  sustained;  but  this  form  of*  action  can 
only  be  resorted  to  in  cases  where  there  is  a  contract  under 
9eaL(l)  Where  a  deed  contains  a  contract,  express  or  implied, 
for  the  payment  of  a  sum  of  money,  debt  and  covenant  are  con- 
current remedies,  but  where  the  damages  are  unliquidated,  co- 
venant is  the  only  ren(iedy.    By  the  3  &  4  W*  IV,  c.  4«,  s.  3, 
actions  of  covenant  shall  be  commenced  and  sued  within  ten 
years  from  the  passing  of  that  act,  or  within  twenty  years  after 
the  cause  of  such  action,  and  not  after. 

By  the  common  law,  none  but  parties  or  privies  to  express 
covenants  were  bound  by,  or  could  take  advantage  of  them. 
*To  remedy  the  inconvenience  resulting  from  that  rule,  the  3d    *658 
H.  VIII,  c*  34,  extended  to  grantors  of  reversions  and  as- 
signees the  same  advantages  in  respect  of  covenants  as  the 
grantors  or  lessors  had  at  common  law.®    The  surrenderee  of  Ofthepar- 
a  copyhold  is  an  assignee  of  the  reversion  within  the  meaning  ties  to  an 
of  this  statute,  and  may  maintain  an  action  on  a  covenant  in  a  !^f^[, 
lease  made  by  his  surrenderor.^  In  all  cases  this  action  may  be 
maintained  against  the  parties  to  the  contract  and  their  perso- 
nal representatives,  but  to  render  the  covenantor  liable  he  must 
have  executed  the  deed,  that  is,  he  must  have  sealed  and  deli- 
vered it  to  the  covenantee;  signing  is  not  a  necessary  ingredi- 


•  11  Co.  88,  b.    B.  N.  P.  967. 
i»JohnBOB«.TheDakeofMarlboioiig)i,9Stark.S13.   (3  Eng.  C.  L.  960.)  Bishop 

V.  Ghambre,  M.  &  M.  116.    (14  Eng.  G.  L.  907.) 

•  See  Isherwood  v.  Oldknow,  3  M.  &  S.  394.  Veraon  v.  Smith,  5  B.  &  A.  10.  (7 
Eng.  C.  L.  3.)    Twynam  «.  Pickard,  9  B.  &  A.  105.   V^ebb  «.  Rnsaell,  3  T.  R.  393, 

•  Whitton  V.  Peacock,  3  Mylne  U  K.  395. 

(1)  (Corenant  cannot  be  rastained  for  rent  against  a  leaiee  in  a  leaae  aealed  and  rabMribed 
only  by  the  lesjors,  although  «nch  leasee  has  actoaily  entered  into  poteession  under  the  lease. 
Hocking  Ce.T.  Spencer ^1  Ohio,  Rep.  [Part  9,]  151.  An  action  of  covenant  lies  on  a  speeiahj 
exclosivoly,  and  not  on  a  specialty  modified  or  enlarged  by  simple  contract  The  altering  of 
a  sealed  contract  by  parol,  makes  it  all  parol.  VUvnf  ▼.  JHsore,  9  Watts,  451.  Zmcicnj  t. 
The  American  Fire  laetirance  Company^  9  Wharton,  167.  Langwtrthy  ▼.  AntU,  9  Wcod. 
587.) 
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enl  in  the  execatioo;  but  the  oorenantee  laay  sue  on  the  deed 
without  having  executed  it* , 

But  where  in  covenant  for  nonpa]rmeDt  of  ient»  the  declara- 
tion alleged  that  four  persons  had  demised  by  indenture  a  cer- 
tain tenement  to  the  defendant,  and*  at  the  trial  the  plaintifis 
produced  the  counterpart  executed  by  the  defendant;  where*^ 
upon  the  defendant  put  in  the  lease,  hv  which  it  appeared  that 
only  two  of  the  plaintiffs  had  executed  it;  held,  to  be  a  frtal 
▼ariance,  and  that  the  plaintifls  Were  not  entitled  to  recover; 
for  the  allegation  was  that  four  demised  by  indeniure,  which 
.  imported  to  be  an  op^utive  indenture;  but  to  render  it  a  valid 
instrument  it  should  have  been  executed  by  the  foar>  So, 
where  a  lessor  covenanted  to  give  to  the  lessee  a  lease  for  ele- 
ven years,  and  the  lessor  neither  granted  the  lease  nor  executed 
the  covenant;  it  was  held,  that  the  reversioner  could  not  sus- 
tain an  action  on  the  covenant  against  the  lessee,  though  the 
latter  had  executed  the  covenant* 

It  is  a  general  rule  of  law,  that  where  a  deed  is  made  inter 
partes^  no  person  can  maintain  an  action  thereon,  who  is  not 
a  party  to  it  ( 1 )  Therefore,  where  in  covenant  upon  an  inden- 
*659  ture  of  lease,  it  appealred  that  the  landlord  by  writing,  *fio/ 
under  aeal,  authorised  his  attorney  to  execute  a  lease  for  and 
on  his  landlord's  behalf,  and  the  attorney  signed  and  sealed 
the  lease  in  his  own  name;  held,  that  the  landlord  could  not 
maintain  covenant  against  the  tenant  upon  the  indenture,  al- 
though the  covenants  were  expressly  stated  to  have  been  made 
by  the  tenant  to  and  with  ihe  landbrd.  The  attorney's  au- 
thority not  being  under  seal  was  not  sufficient,  and  supposing 
that  it  was,  he  ought  to  have  executed  the  deed  in  the  name  of 
the  principal'  So  where  by  a  lease  rent  was  reserved  to  a 
person  who  was  not  a  party  to  the  lease,  and  the  lessees  cove- 
nanted with  him  andjhe  lessors  to  pay  the  rent;  it  was  held, 
that  covenant  would,  not  lie  at  the  suit  of  him  and  the  lessors; 
for  he  was  a  stranger  to  the  indenture/ 

Besides  the  right  which  is  founded  on  a  privity  of  contract 
in  covenants  running  with  the  land,  this  action  lies  by  or 
against  parties  on  whom  the  interest  in  the  land  has  devolved 
by  reason  of  the  privity  of  estate. 

*  C^m.  Dig.  (Fait  C.  9.)    FottBr  ••  Mosses,  Gro.  Eliz.  91S.    Rose  v.  PoalUm,  3 
B.  k,  Ad.  833.    (33  EiL|r.  G.  L.  191.)    Yeraon  «.  Jeffeiye,  2  Stra.  1146. 

»  Wilsao  •.  WooUrays,  6  M.  ft  S.  341« 

*  Gaud  well  v.  Lacas,  8  Meea.  ft  Wels.  111. 

<  Berkeley  e.  Hardy,  8  D.  ft  R.  108.    5  B.  ft  G.  355.     (11  EDjr.  G.  L.  851.) 

*  Southampton  (Lord)  v.  Brown^  6  B.  ft  C.  718.    (13  Eog.  G.  L.  303.)    See  Haw- 
«•  Sherman,  3  G.  ft  P.  459.    (14  Eng.  G.  L.  388.) 

(1)  (Snia  T.  Bmn^^  7  Qalated.  53.    Spaiur  v.  Fvtl^  10  Wand.  87.) 
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SECTION  XV. 

THE  PiJLTIXS  IN  JOINT  AND  S£V£BAL  COVXlsrANTS* 

Thx  right  of  action  follows  the  interest  in  aU  cases;  and,  The  mrtf 
therefore,  where  the  deed  is  inier  paries,  the  party  who  has  J^^  "" 
the  legal  interest  in  the  covenant  must  always  sue,  although  ^^^ 
the  beneficial  interest  may  be  in  another.^    When  the  parties  must  eue. 
to  the  deed  are  single  and  in  existence  at  the  time  of  action 
brought,  the  course  of  proceeding  is  simple,  but  where  there 
is  a  joint  covenant,  the  joinder  or  non-joinder  of  parties  is  a 
qtiestion  not  always  free  from  difficulty.    If  the  interest  be  When  the 
several,  the  action  may  be  several,  if  joint,  itmust  be  joint;  and  interest  is 
the  terms  or  language  of  the  covenant  do  not  control  that  prin- 1|^^  ^ 
ciple.    Therefore,  where  •&.  B.  and  C,  for  themselves  several-  njug^"be 
ly,  and  not  jointly,  and  for  their  several  respective  and  not  joint  joint, 
heirs,  executors,  &c.,  covenanted  with  D.  and  E.,  and  each  of    *660 
them,'  their  and  each  of  their  executors,  &c,  to  deliver  an  ab- 
stract of  title  of  their  respective  intei^sts  in  certain  premises,  in 
consideration  whereof,  D.  and  K  for  themselves  and  their 
respective  heirs,  covenanted  with  ^.  B,  and  C,  and  each  of 
them,  their  and  each  of  their  heirs,  &c,  to  pay  in  the  propor* 
tions  of  one  moiety  to  «f  .,  his  executors,  &a,  and  the  other  to 
B.  and  C,  their  executors,  &c.,  by  instalments,  and  to  execute 
to  w^.  B.  and  C,  their  heirs,  &c,  a  security  by  way  of  mort* 
^sige,  for  payment  of  such  instalments,  and  as  a  collateral  secu- 
rity, to  give  their  joint  and  separate  bond;  held,  that  on  non- 
payment of  the  first  instalment,  by  D.  and  E.^  A.  might  main- 
tain a  separate  action  against  them.^ 

Though  a  covenant  be  joint  and  several  in  the  terms  of  it, 
yet  if  the  interest  and  cause  of  action  be  joint,  the  action  must 
be  brought  by  all  the  covenantees;  and  on  the  ottier  hand,  if 
the  interest  and  cause  of  action  be  several,  the  action  can  be 
brought  by  one  only.*    Where  the  plaintiff,  the  defendant,  and  Where  the 
twelve  others,  tenants  in  common  of  certain  lands,  entered  into  *°^|"|^  *■ 
a  deed,  and  each  one  for  himself  onlv,  and  not  for,  the  others,  ^ 
covenanted  to  abide  by  the  award  of  w?.,  it  was  objected  that 
all  the  parties  except  the  defendant  ought  to  have  been  made 
plaintiffs,  for  that  each  man's  covenant  was  made  with  all  the 
rest;  but  the  court  held,  that  the  action  was  well  brought,  as  ^ 

»  Barford  0.  Stackey,  3  B.  &  B.  383.  Storar  v.  OoTdon,  3  M.  &  S.  306.  1  8«uid. 
154. 

»  James  «.  Emery,  6  Price,  699,  3  Moore,  195.  8  Taont.  M6.  (4  Eng*  G.  L. 
69.)     1  Saand.  154. 

^  1  Saand.  163.  Thoaffh  a  man  oovenant  with  two  or  more  JointlT«  yet  if  the  inte* 
rest  and  caose  of  action  of  the  covenantees  be  aeveral  and  not  Joint,  the  covenant  shall 
be  taken  to  be  several,  and  each  of  the  covenantees  may  bring  an  action  for  his  par- 
ticalar  damage,  notwithataDdinff  the  words  of  the  covenant  are  JoinL  Withers  «• 
Bircham,  3  B.  &  C.  254.    (10  Eng.  C.  L.  680 


MO  eoTBiTAirr.  [ckaf.  m» 

'  each  party  had  a  separate  interest*    So  where  part  owners  of 
a  ship  agreed  ^  each  and  every  of  them,  with  the  others  and 
each  and  erery  of  them/'  that  the  ship  dioold  be  under  the 
management  of  one  of  them  as  husband,  and  that  on  her  re- 
turn an  account  diould  be  taken,  and  the  net  profits  divided 
rateably ;  it  was  held,  that  one  part  owner  might  sue  the  ship's 
*661    husband,  without  joining  the  other  *part  owndrs.^    But  where 
Where  Uie  one  of  two  covenantees  has  no  beneficial  interest  whatever, 
<^<*^^        there  the  action  must  be  joint:  therefore,  if  a  man  covenant 

b^eno     ^^*  •*•»  ^^^  ^^  ^^  ^'^ ^  P*^y  *^  annuity  to  ^.y  his cxecu- 

beneficisl  ^^  ^°^  administrators,  during  the  life  of  B.y  this  is  a  joint  co- 

iaierast.     venant,  and  upon  wf.'s  death  his  executors  cannot  maintain  an 

action,  but  the  right  of  action  survives  to  B.    For  though  the 

covenant  be  separate,  the  legal  interest  is  joint* 

Where  in  consideration  of  the  sum  of  300/.,  T.  D.  and  R.  Z>. 
by  deed,  severally  and  respectively,  and  for  their  several  and 
respective  heirs,  executors  and  administrators,  granted,  cove- 
nanted and  agreed,  to  and  with  L,  and  A,  their  heirs,  execu- 
tors, administrators,  and  assigns,  to  pay  L.  and  B ,  their  ex- 
ecutors, &c.,  one  annuity  or  clear  yearly  sum  of  30/.,  in  the 
shares  and  proportions  following,  viz.  the  sum  of  15/.,  being 
one  moiety  of  the  annuity,  unto  i/.,  his  executors,  &e.,  and  the 
sum  of  15/.,  the  remaining  moiety,  unto  ^.,  his  executors,  &c, 
to  be  respectively  paid  quarterly.  The  powers  for  better  se- 
curing the  payment  of  the  annuity  contained  in  the  deed  were 
all  given  to  L,  and  B.  jointly,  and  the  deed  also  contained  a 
joint  power  of  attorney  to  them  to  enter  up  joint  judgment; 
and  a  ioint  power  was  granted  to  them  to  dispose  of  the  rever- 
sion of  a  close  of  land,  with  a  joint  power  of  attorney  to  sell 
certain  stock;  and  the  annuity  was  redeemable,  on  seven  days' 
notice  in  writing  being  given,  by  the  payment  to  L.  and  ^.'of 
the  sum  of  307/.  lOf.  and  all  arrears  of  the  annuity.  In  an 
action  brought  by  L.  against  T.  Z>.,  to  recover  arrears  of  the 
annuity,  held,  that  the  covenant  was  a  joint  covenant,  and.that 
the  interest  in  the  annuity  was  joint,  and  that  L.  could  not  sue 
alone.^ 
*662  *Wher6  in  covenant  against  the  executors  of  Jl,  A,  plain- 
tiff declared  that  Ji.  B.  covenanted  with  him  and  two  others, 
that  his  executors,  &c,  should  pay  to  them  an  annuity  for  the 
use  of  a  third  person,  and  averred  that  the  other  two  never 
sealed  the  deed;  held,  on  demurrer, 4hat  all  joint  covenantees 
who  may  sue  must  sue,  and  that  the  declaration  was  bad,  inas- 
»— ^^— »»»— ^—  II    ■[■■■III— -      .-^-^— ^— -^— ^ . .   .. 

•  Johnson  «.  Wilson,  Willee,  164.    1  Srand.  154«  fi. 

^  Owston  «.  Oflrle,  13  East,  638. 

^  Anderson  «•  M srtindale,  1  East,  497.  Sontbcoate  «.  Hoare,  3  TVnnt.  97.  Scott 
o.  Godwin,  1  B.  &  P.  67.  1  Sannd.  164.  A  covenant  will  not  in  all  cases  accom- 
pany the  interest  taken  under  a  lease;  for  if  two  Joint  lessees  covenant  joinU j  and 
severally  for  payment  of  rent,  although  the  interest  must  survive  on  the  death  of  one, 
the  executor  of  the  deceased  lessee  may  be  sued  alone  in  respect  of  the  several  eore- 
nant.    Bays  «.  Donnithome,  9  Burr.  1196. 

^  Lane  «.  Drinkwater,  1  C.  M.  dc  R.  699.    6  Tyr.  40. 
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much  lis  it  did  not  appear  that  any  of  the  covenantees  had  not 
assented  to  the  deed,  although  they  did  not  seal  it.*  If  a  cove- 
nant be  made  with  three  persons,  and  two  of  them  do  not  seal 
the  deed,  yet  it  is  not  in  law  converted  into  a  covenant  with 
one.  There  are  many  cases  which  show  that  all  the  cove- 
nantees may  sue  although  they  have  not  sealed.^  Where  the  Sbreral 
master  of  a  vessel  covenanted  with  several  owners,  and  their  coTewots 
several  and  rtspecUve  executors,  administrators  and  assigns, 
to  pay  certain  moneys  to  them  and  to  their  and  every  of  their 
sevend  respective  executors,  &c.,  at  a  certain  banker's,  and  in 
such  parts  and  proportions  as  were  set  against  their  several  and 
respective  names;  held,  a  several  covenant  upon  which  each 
covenantee  must  sue  severally  in  respect  of  his  several  interest, 
and  that  they  could  not  maintain  a  joint  action.* 

A  joint  action  is  not  maintainable  against  two,  on  an  implied 
covenant;  therefore  where  in  a  joint  action  against  wf.  and  B. 
on  a  covenant  supposed  to  be  implied  as  incident  to  a  demise 
by  lease,  it  appeared  on  production  of  the  lease,  that  A,  only 
demised  and  that  J?.,  who  had  an  equitable  interest  only, 
merely  confimied;  it  was  held  that  the  action  was  not  main* 
tainable  against  them  both.^ 

Where  there  is  i^  joint  covenant  by  several,  all  ought  to  be 
joined  in  the  action;  but  where  two  persons  covenant  jointly 
and  severally  with  another,  the  covenantee  may  bring  an  action 
against  one  of  the  covenantors  only,  though  their  interest  in 
the  subject  matter  of  the  covenant  be  joint.  It  is  not  neces- 
sary to  repeat  in  every  covenant  that  each  of  the  covenantors 
covenants  *for  himself  and  his  representatives;  the  general  *663 
words  introductory  to  the  covenants  are  sufficient  to  all  the 
subsequent  covenants  on  their  part.  Thus,  where  in  a  lease 
of  a  colliery,  the  covenants  of  the  lessors  ran  thus,  **  and  the 
said  ttf.  B,y  for  themselves,  jointly  and  severally,  and  for  their 
several  and  respective  heirs,  &c.,  did  and  each  of  them  did 
promise  and  agree,''  &c,  then  followed  covenants  by  the  les- 
sors, then  other  covenants  by  the  lessees  in  one  of  which  the 
^words  ^  and  each  of  them"  were  inserted,  and  in  all  the  others 
emitted;  the  court  held,  that  by  reason  of  the  introductory 
xrords  a//,  the  covenants  were  several  as  well  as  joint,  ana 
that  the  lessor  might  bring  an  action  for  a  breach  of  covenant 
against  either  of  the  lessees.* 

The  following  summary  of  the  foregoing  decisions,  which 
will  be  found  in  a  work  of  eminence,'' may  be  conveniently  in- 
troduced in  this  place.    Where  there  is  no  express  contract  r®'??*?^*^ 
with  all,  and  their  legal  interest  is  several,  the  covenantees  piiJ^uffs. 

»  Petrie  «•  Bary«  3  B.  &  C.  36S.    (10  Eng.  C.  L.  108.) 

k  Per  Holroyd,  J.,  id.    1  Saund.  991,  g.    See  alto  Scott  «.  Godwin,  1  B.  &  P.  67. 

«  Servante  v.  James,  10  B.  &  C.  410.    (SI  Eogr.  G.  L.  98.}^ 

<  Smith  «.  PocklingtoD,  1  C.  «c  J.  445. 

*  Nortfanmberland  (Duke  of)  9.  Errifig^Ht  5  T.  R.  G99. 

'  See  Piatt  on  Cot.  130. 
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Wherethe  ^nu^  sae  separately^  yet,  where  the  conCract  is  entered  into 
inteiMi  U  with  the  covenantees,  jointly,  and  the  estate  taken  by  them  is 
MTenl.     several,  they  may,  at  their  option,  sue  jointly  or  aererally; 
jointly  in  respect  of  the  joint  contract,  severally  in  respect  of 
the  interest^    And  if  there  are  three  covenantees  taking  dis- 
tinct interests,  two  of  them  may  support  an  actioa  without 
<  joining  the  third  though  living,*  and  the  executor  or  adminis- 

^  trator  of  each,  several  covenantee  stands  in  the  situatioa  of  the 

deceased/ 
Where  fhe     On  the  other  hand,  where  a  joint  interest  is  created,  the 
interest  ie  covenantees  cannot  sever  in  action;*  nor  can  any  wort^  of 
joint        severalty  relieve  them  from  the  necessity  of  suing  together; 
even  though  the  covenant  be  with  each  of  /Aem,  or  with  them 
joinily  and  severally S    The  reason  assigned  is,  thatif  seTeral 
were  to  be  permitted  to  bring  distinct  actions  for  one  and  the 
same  cause,  where  the  interest  is  joint,  the  court  woidd  be  in 
doubt  for  which  of  them  to  give  judgment' 
^664        *  Where  a  covenant  is  entered  into  by  two  or  more  sererally 
PenoDsto  only,  a  joint  action  against  them  cannot  be  maintained,  for  at 

^  Ir*?^  ^^  *®  ^^^^  *®  ^  equity,  the  courts  will  not  take  cognizance  of 
M^etend-  ^^^^^  ^^^  separate  claims  and  liabilities  of  different  persons 
Wherethe  ^  o^®  suit,  though  Standing  in  the  same  relative  situations.^ 
covenant  In  actions  against  joint  covenantors  they  must  all  be  made  de- 
wkT^'^'  fendants,  but  an  omission  to  join  them  can  only  be  taken  ad- 
^^^  vantage  of  by  a  plea  in  abatement;^  and  on  tfie  death  of  one, 
^  the  joint  covenantor  incurs  all  the  legal  liabiUty,  by  survivor- 

ship, and  exonerates  the  executors  of  the  deceased.^    The  co- 
venantee may  recover  in  excution  against  one,  the  whole  sum 
covenanted  to  be  paid,  and  has  nothing  to  do  with  contribution 
When       between  the  covenantors.^    Where  the  covenant  is  joint  and 
J^V^    several,  the  covenantee  may,  at  his  option,  sue  botii  or  either 
*^®''^*     of  the  covenantors;'  and  Aoogh  one  or  three  joint  and  several 
covenantors,  may  by  his  bankruptcy  and  certmcate  be  exoner- 
ated, the  covenantee  may  proceed  against  the  other  two;^  and 
on  a  joint  and  several  covenant,  he  may  sue  the  executor  of  a 
deceaised  covenantor  or  the  survivor.'^ 
Qumn^ii      It  has  been  doubted  whether  on  a  joint  and  several  cove- 
ona jo^i^t  nant  by  three,  an  action  can  be  supported  against  two  without 
and  aeve-  joining  the  third  then  living  in  an  action  of  covenant.^  It  does 

'  Tippet  V.  Hawkey,  3  Mod.  363.  ^  1  Saund.  154,  n. 

•  Jamea  v,  Emerj,  ttspra^  659.  '  Withers  r.  Bircham,  tupra^  660. 

•  Eocleston  0.  Clipeham,  1  Sannd*  153.  Johnaen  «•  Wiiaon,  niprff,  660.    Servante 
e.  Jamea,  aupnu  66d. 

nd. 

i  Slinffby'a  caae,  5  Co.  19,  a.  cited  1  Eaat,  500. 

k  BirUey  0.  PreamTe,  I  Eaat,  836.  *  1  Sanad.  154,  fi.  1,  S91, «.  4. 

i  Bac.  Ab.  ^  OblqpUion,"  (D.)  4.    S  Vem.  99.' 

k  Clougrh  V,  Clougii,  5  Yea.  717.    See  Brett  0.  Camherhnd,  Cro.  Jac.  533. 

}  Lilly  0.  Hodges,  8  Mod.  166.     IStra.  553.    Enya  0.  Donnithome,  3  Barr.  1196. 

»  Baxter  0.  Nichola,  4  TVumt.  90.  •  May  0.  Woodwaid,  Freem.  348. 

•  Bac.  Ab.  Gov.  (D.) 
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not  appear  that  there  is  any  decision  directly  in  pomt,  but  judg-  nl  cotb-  * 
ing  from  the  analogy  between  covenants  and  bonds,  the  autho-  °*^^^ 
rities  negative  the  right  to  such  an  action.    In  Rolle's  Abridg-  JJ^jJJJ?! 
ment  it  is  laid  down,  **  If  three  be  bound  jointly  and  severally,  ^  ^SlT 
the  obligee  cannot  sue  two  of  them  jointly,  for  this  is  suing 
them  neither  jointly  nor  severally/'    The  same  doctrine  is  laid 
down  by  Buller,  J.,  in  these  words,  *^  If  three  be  bound  jointly 
and  severally  in  a  bond,  the  obligee  cannot  sue  two  of  them 
only,  but  he  must  sue  them  all,  or  each  of  them  separately; 
and  though  that  doctrine  has  been  several  times  questioned, 
*yet  it  has  been  held  good  law  since  the  time  of  Lord  Coke."*    *665 


SECTION  XVI. 

,WHEN  THB  B£IR  MAT  BB  A  FABTT. 

Covenants  which  run  with  the  land,  and  are  for  the  interest  Where  the 
of  the  reversion  descend  to  the  heir  of  the  covenantee,  and  heir  mmy 
must  be  taken  advantage  of  by  him.    As  if  one  covenant  with  ^^  ^  *• 
another  and  his  heirs  to  infeoff  him  and  his  heirs  of  the  manor  ^  uH^. 
of  D.y  if  be  will  not  do  it,  and  he  to  whom  the  covenant  is  made  eestor. 
dies,  the  heir  shall  have  an  action  of  covenant  upon  the  deed.^ 
Even  in  cases  in  which  a  breach  has  been  committed  during  the 
lifetime  of  the  testator,  the  heir's  title  to  bring  an  action  is 
preferred  to  that  of  the  executor,  if  no  damage  has  been  sus- 
tained by  the  testator,  or  if  the  estate  has  not  been  prejudiced 
during  his  life.*    Nor  is  it  in  all  cases  necessary  that  the  heir 
should  be  named  in  the  deed  to  entitle  him  to  sue.    As  where 
the  lessee  covenanted  with  the  lessor,  his  executors  and  admi- 
nistrators, to  repair;  it  was  held,  that  the  heir  of  the  lessor, 
though  not  named,  might  bring  an  action  against  the  lessee  for 
not  repairing.**    It  is  not  necessary  for  a  party  entitling  himself 
to  an  action  as  heir  to  his  father,  to  show  that  the  father  had 
some  estate;  but  it  is  otherwise  where  he  declares  on  his  own 
demise.*' 

To  render  the  heir  liable  on  the  covenant  of  his  ancestor,  it  VHiaii  the 
is  necessary  that  the  terms  of  the  covenant  spepially  provide  for  !>«''  ^^ 
its  performance  by  him;  and  that  he  have  assets  by  descent  ^'^^  >^ 

»  Strathfield  «.  Halliday,  3  T.  R.  789. 
^  F.  N.  B.  146.    Wotton  «.  Cooke,  Dy.  337. 

«  Kingrdon  v.  Nottle,  1  M.  &  S.  355.  Jones  e.  King,  4  M.  &  S.  188.  King  «•  Jooee, 
5  Taunton,  418.    (1  Bng.  C.  L.  139.) 

*  Lougfhler  v.  Williams,  8  Ley.  92;  and  see  SacheTeiell  «.  Frogrgatt,  2  Saund.  3S7* 

•  Willett  V. ,  Holt,  568.    Piatt,  518.    It  is  said,  that  a  covenant  will  in  all 

cases  mn  with  the  land  in  favor  of  the  heir,  onless  an  evident  intention  be  manifiMted 
to  confine  it  to  the  covenantee;  in  case  of  warranty,  however,  a  different  law  prevails, 
id.  Roe  d.  Bamfoid  o.  Haley,  19  East,  464.    Co*  Lttt.  384. 
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toad  OB  ^frorn  the  covenantor  to  answer  the  claim:*  for  though  the  co- 
^ecore-  yenant  descends  to  the  heir  whether  he  inherits  any  estate  or 
^'^  not,  it  lies  dormant,  and  is  not  compidsory  until  he  has  assets 
by  descent^  In  covenant  which  runs  witfi  the  land,  evidence 
that  the  defendant  is  in  as  heir  wiU  support  a  declaration  charg- 
ing him  as  assignee;  for  whether  he  were  in  possession  as  as- 
signee, or  heir  at  law,  he  is  equally  liable  on  this  covenant.* 
Where  the  covenant  arises  by  implication  of  law,  as  where  a 
lease  is  granted  with  the  words  ^yielding  and  paying  ^^^  which 
create  an  implied  covenant,  an  action  for  non-payment  will  not 
lie  against  tl^  heir,  as  he  cannot  be  named  therein/ 

In  an  action  against  the  heir,  the  declaration  need  not  allege 
that  he  had  lands  by  descent;  for  as  the  want  of  assets  is  a 
good  defence,  the  defendant  may  plead  that  he  had  none.* 

By  the  11  Geo.  IV,  &  1  W.  IV,  c.  47,  (repealing  the  3  W. 
ft  M.  c.  14,  the  6  &  7  W.  Ill,  c  14,  the  4  Anne,  c.  5,  and  47 
Geo.  Ill,  c  74,)  all  wills,  testamentary  limitations,  dispositions 
or  appointments  made  by  any  person  of  or  concerning  any 
manors,  lands,  hereditaments,  &c.,  or  any  rent,  profit,  or  char^ 
out  of  the  same,  whereof  any  person  at  the  time  of  his  de- 
cease shall  be  seised  in  fee,  reversion,  or  remainder,  or  shall 
have  power  to  dispose  of  by  will,  shall  be  taken  as  against  the 
person  with  whom  the  testator  shall  have  entered  into  any 
bond,  covenant,  or  other  specialty,  binding  his  heirs  to  be  void. 
Liability    By  sec  3,  every  creditor  by  bond,  covenant,  or  other  specialty, 
ofthe  heir  may  maintain  an  action  ot  debt  or  covenant  against  the  heir 
■Pj™"      and  such  devisees,  or^the  devisees  of  such  devisees  jointly;  and 
such  devisees  shall  be  liable  for  a  false  plea  in  the  same  man- 
ner as  the  heir  would  be,  or  for  not  confessing  the  lands  or 
tenements  descended.    By  sec.  4,  if  there  be  no  heir  at  law, 
actions  may  be  maintained  against  the  devisees  alone.  By  sects. 
6  and  8,  the  heir  and  devisee  are  each  made  answerable  for 
debts,  although  they  may  sell  the  estate  before  action  brought, 
to  the  value  of  the  lands  sold. 
An  action  of  debt  by  a  covenantee  against  the  devisees  of  a 
•667    'covenantor  will  not  lie  under  the  statute  of  3  W.  4t  M .  c  14, 
where  the  covenantor  is  only  a  surety,  and  the  breach  of  cove- 
nant did  not  take  place  in  his  lifetime.' 

•  3  Bl.  Com.  943.    8hep.  Touch.  178.    Co.  Lit.  374, 6.   Dyke  «.  Sweetin,  Willes, 
585. 
^  3  Bl.  Com.  943.  •  Derisley  •.  Castuioe,  4  T.  H.  75. 

«  Newton  «.  Oeborae,  Stj.  387.  *  Dyke  o.  Sweeting,  Willes,  585. 

'  Farley  v.  Briant,  1  Harr.  &  WolL  999.    5  N.  &  M.  49.,   See  potty  title  «« Debt.** 
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SECTION  XVIL 

WHBN  BXBCirrOBS  ABB  AOIUNISTBATOBS  MAT  MX  PABTIB8*  . 

ExBCUTous  and  administrators  may  sue  on  personal  cove-  When  es« 
nants  made  by  the  testator  or  intestate,  in  respect  of  contracts  ^ctxum 
relating  to  the  realty,  where  a  damage  has  been  sustained  in  his  ^^^ 
lifetime.^    If  a  tevmor  for  years  underlets,  and  dies  possessed  na^ts  of 
of  the  reversion,  his  executors  only  can  sue  for  damages  for  the  testston. 
non-performance  of  the  covenant,  whether  the  breaches  were 
incurred  previous  or  subsequent  to  the  death  of  the  testat<Nr.^ 
If  a  lessor  covenant  with  a  lessee  to  make  him  a  new  lease  at 
the  end  of  his  term,  and  the  lessee  dies,  his  executor  may  have 
an  action  of  covenant  on  this,  though  not  named."    But  where 
the  testator  purchased  an  estate  in  fee  simple,  with  the  usual 
covenants  for  title;  it  was  held  that  the  executor  could  not 
maintain  an  action  on  a  mere  breach  of  the  covenant  for  seisin. 
The  breach  should  be  assigned  specially,  with  a  view  to  com- 
pensation for  damage  sustained  in  the  lifetime  of  the  testator, 
or  the  executor  should  show  that  he  claimed  some  interest  in 
the  premises  as  assignee  or  otherwise/    But  if,  in  consequence 
of  the  breach  of  covenant  for  seisin,  the  testator  was  prevent- 
ed from  selling,  this  would  be  sufficient  to  vest  a  right  of  action 
in  the  executor.*  • 

Upon  a  covenant  by  a  lessee  not  to  fell  timber  or  cut  wood, 
it  was  held  that  the  executor  of  the  lessor  might  maintain  an 
action  for  a  breach  in  the  lifetime  of  his  testator/  Exe- 
cutors, though  not  named,  majr  sue  on  a  covenant  made  with 
the  testator  in  reference  to  a  chattel* 

*Where  a  lessee  for  years  under-demised  for  a  term  longer    *668 
than  the  residue  held  by  him,  the  under  lessee  covenanting  to 
pay  to  the  lessee,  his  executors  and  administrators,  the  yearly 
sum  of  75/.  by  quarterly  payments,  held  that,  notwithstanding 
the  instrument  amounted  to  an  assignment,  inasmuch  as  all  the  ^i^un. 
lessee's  term  was  tfiereby  conveyed;  covenant  lay  at  the  suit  of  of  exeea- 
the  executor  of  the  lessee,  to  recover  arrears  of  this  rent  ac-  ton  ud 
cniing  during  the  continuance  of  the  lessee's  term.*  adminis- 

The  executors  or  administrators  are  liable  in  respect  <*^^^J5mS 
assets  for  covenants  broken  in  the  testator's  lifetime,  and  for  ^f  the  de- 
the  performance  after  his  death  of  such  covenants  as  relate  to  ceased. 

•  P.  N.  p.  145,  D. 

k  Mackay  t.  Mackreth,  S  Chitty,  461.    (18  Eng.  C.  L.  396.) 

•  Plowd.  986. 

•  Kingdon  «.  Nettle,  1  M.  &  S.  355.    4  Itf.  53.    Chamberiain  «.  WUliamicn,  S  M* 
&  S.  408. 

•Jd. 

'  Raymond  •.  Fitch,  S  C.  M.  &  R.  588.    1  Gale,  337. 

'  Doe  d.  Rogers  o*  Rosen,  S  N.  Ic  M.  550. 

^  Baker  «.  GoatllDg,  4  M .  &  Scott,  539.    1  Bing.  N.  C.  19.    (S7  Eng.  C.  L.  S98;) 
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the  personalty,  as  to  pay  a  sum  of  money,  &c.*  And  this, 
notwithstanding  the  party  covenants  for  himself  and  assigns, 
without  mentioning  executors,  for  an  executor  or  administrator 
is  an  assignee  in  law>  And  as  long  as  the  executor  has  assets 
be  must  perform  the  covenants  contained  in  a  lease  granted  to 
his  testator;  nor  will  an  assignment,  even  with  the  acceptance 
of  the  rent  by  the  lessor  of  the  assignee  relieve  the  executor 
from  liability.*  But  covenants  which  require  personal  per- 
formance by  the  covenantor,  do  not  extend  to  his  executors  or 
administrators,  except  in  case  of  a  breach  committed  in  his 
lifetime.'  As  if  a  lessee  for  years  covenants  for  himself  to 
repair  the  houses  demised,  omitting  other  words,  bis  executors 
are  not  bound  to  repair  after  his  death.* 

For  breaches  of  covenant  by  the  testator  himself,  the  exe- 
cutor is  chaifpeable  dt  bonis  tesfaioris  only;'  and  unless  he 
enter  on  the  property  demised,  he  is  not  chargeable  de  bonis 
propriis,  though  the  covenant  be  broken  after  the  death  of  the 
testator.'  But  after  an  entry  by  the  executor  on  the  pre- 
*669  mises  *the  lessor  may  sue  him  for  breaches  in  his  own  time, 
either  as  executor  or  assignee ;''  and  if  he  be  sued  as  assignee* 
the  judgment  will  be  de  bonis  propriis} 

Where  an  executor  who  had  occupied  premises  held  by  his 
testator  under  a  lease,  with  covenants  for  payment  of  rent  and 
taxes,  and  to  keep  the  premises  in  repair,  was  sued  in  covenant 
as  assignee,  in  respect  of  the  privity  of  estate,  held,  that  he  was 
liable  on  the  covenant  for  payment  of  rent  and  taxes  to  the 
extent  only  of  the  profits;  but  that  for  a  breach  of  the  covenant 
to  repair,  he  was  liable  to  the  same  extent  that  any  other  as- 
signee would  be  liable.^  In  covenant  against  an  executor, 
sued  as  an  assignee,  for  breaches  of  covenants  to  pay  rent  and 
to  repair,  incurred  in  his  time,  it  was  pleaded,  first,  that  the  de- 
fendant was  executor  of  the  lessee,  that  the  premises  vested  in 
him  as  such  executor  only,  and  not  otherwise,  that  the  profits 
of  the  demised  premises  at  the  time  he  became  executor,  and 
since  that  time  hitherto,  were  less  than  the  rent  reserved,  and 
that  the  defendant  had  paid  to  the  plaintifls  before  commenc- 
ing the  suit  255/.,  being  all  that  remained  in  his  hands  of  the 

»  Hyde  9.  Skinner,  9  P.  Wins.  197.    F.  N.  B.  145.    Shep.  Touch.  78-489.    Rosh- 
don's  case,  Dy.  4. 
^  dfffMn.  1  BuUtr.  93. 

•  Pitcher  0.  Tovey,  1  Salk.  8U  Wilkins  «•  Fry,  1  Meriv.  9^  Brett  v.  Gomber- 
land,  Cro.  Jac.  599. 

<  Hyde  «•  The  Dean  of  Windsor,  Cro.  Elks.  553.    See  anU^  616. 

*  Shep.  Toach.  178.  '  Jevene  e.  Harridge,  1  Samid.  1. 

s  Coltint  9.  Thoroughgood,  Hob.  188.  Bull  r.  Wheeler,  Ore.  J«e.  647.  Omu  and 
Chapter  of  Bristol «.  Guise,  1  Saund.  HI.  Bridgman  v.  Lightfoot,  Cro.  Jao.  $71. 
Piatt  on  Cor.  458. 

k  Buckley  i^.  Pirk,  1  Salk.  317.    Lyddall  e.  Dnnlapp,  1  Wils.  4. 
iWilson  V.  Wigg,  10  East,  313.    TOney  v.  Norris,  Carth.  519.    1  Salk.  309.    Ld. 
Raym.  553. 

i  Tremeere  o.  Morrison,  4  M.  &  Scott,  603.  1  Binp.N.  C.  89.  (97  fine.  C.  L. 
316.) 
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said  profits  by  him  at  any  time  received  therefirom,  and  that  he 
had  never  since  received  any  such  profit;  held,  on  special  de- 
murrer, to  be  insufficient,  for  not  stating  that  the  defendant  had 
no  other  assets  of  the  deceased,  which  had  come  to  his  hands 
as  executor  to  be  administered.*  It  seems  that  an  offer  by  an 
executor  to  a  lessor  to  surrender  to  him  a  lease  granted  to  his 
testator,  is  an  answer  to  an  action  of  covenant  against  him  as 
assignee  for  breaches  of  a  covenant  to  repair,  as  to  all  breaches 
accruing  after  that  offer.^ 


•SECTION  XVin.  •670 

WHEN  ASSIGNEES  MAY  BE  PARTIES. 

Covenants  which  run  with  the  land  will  confer  a  right  of  When 
action  on  the  assignee  though  not  named  therein;*  as  in  case  of  sigaeet 
a  breach  of  covenant  to  renew,*  or  for  quiet  enjoyment,  whe-  ?*?■''•, 
ther  the  interest  assigned  be  an  estate  of  inheritance  or  a  chattel  ^f^^^ 
interest  only;  and  whether  any  estate  remain  in  the  cove-  nant. 
nantor  or  not,®  or  for  further  assurance.'(  1 )    So  person's  coming 
in  by  act  of  the  law,  such  as  tenant  by  statute  merchant  or 
statute  staple,  or  elegit  of  a  term,  and  he  to  whom  a  lease  for 
years  is  sold  by  force  of  any  execution,  are  also  entitled  to  have 
an  action,  on  a  covenant  annexed  to  the  land  in  the  same  man- 
ner, as  a  person  claiming  by  act  of  the  party.^    As  a  right  of 
action  on  a  covenant  cannot  be  assigned  at  law,^  it  follows  that 
a  covenant  broken  in  the  time  of  the  lessor  cannot  be  the 
foundation  of  an  action  by  his  assignee,^  unless  the  breach  be 
continued  after  the  assignment;  as  if  a  lessee  covenants  to  re* 
pair  within  a  certain  time  after  notice,  and  omits  to  repair  after 
notice  by  the  assignee  of  the  reversion,  the  assignee  may  bring 
an  action,  though  the  premises  were  out  of  repair  before  the 
assignmentJ 

•  Reid  V.  Tenterden,  (Lord,)  4  Tyr.  Ul.  *  Id. 

•  Spencer's  case*  Co.  17|  b.  Piatt  on  Cot.  5S3.  As  to  coyenanta  which  mn  with 
the  land,  see  anie^  617. 

<  Skerne's  case,  Mo.  37. 

•  Lewis  «..  Campbell,  8  Taunt.  715.  (4  Eng.  C.  L.  958.)  3  B.  Ic  A.  39S,  (5  Bag. 
C.  L.  323,)  in  Error. 

•  Middlemore  o.  Goodale,  Cro.  Car.  503.  ■  5  Co.  17,  a, 

k  Lewis  V.  Ridge,  Cro.  Eliz.  863.    Per  Mansfield,  C.  J.,  in  Andrews  «.  Peaiee,  I 
N.  R.  163. 
1  Canham  v.  Rast,  8  Tannt.  337.    (4  Eng.  C.  L.  80.) 
1  Mescal's  case,  Moore,  343.    1  Leo.  63. 

(I)  (The  aisi^ee  of  a  foe-farm  rent  being  an  estate  of  inheritaooe  is,  upon  the  prineiflet 
of  the  Common  Law,  entitled  to  sue,  therefore,  in  hie  own  name.  It  is  an  ezoeption  from  the 
general  rule,  that  choscs  in  action  cannot  be  transfisrred,  and  stands  upon  the  ground  of  being 
not  a  mere  personal  debt,  bat  a  perdurable  inberilenoe.    Scoti  ▼.  ImiU^  7  Peters,  59€b) 
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The  statute  3S  Hen.  V III,  c  34,  gives  to  the  grantees  and 
assignees  of  a  reversion,  the  same  remedies  against  the  lessee 
vrtus  assignee,  or  their  personal  representatives,  upon  cove- 
nants running  with  the  land,  as  the  lessor,  or  his  heir,  or  their 
ancestor  had  at  common  law.  It  also  gives  to  the  lessees  the 
same  remedy  against  the  grantees  of  ti^  reversion,  which  they 
/'  "  migh^  have  had  against  their  grantors.  Therefore,  under  this 
statute  the  grantees  oi  assignees  stand  in  the  same  situation  and 
have  the  same  remedy  against  their  lessees,  as  the  heirs  at  law 
*671  *of  individuals.*  This  statute  was  passed  to  remedy  the  doc- 
trine of  the  common  law,  <^  thai  no  stranger  to  any  covenant 
should  iake  advantage  of  the  satne^^  and  the  effect  of  it  is  to 
transfer  the  privity  pf  contract  from  reversioner  to  reversioner, 
and  to  enable  persons  not  strictly  privies  thereto  to  sue  upon 
covenants  in  cases  where  the  common  law  did  not  entitle  them.** 
Under  this  statute  it  has  been  decided,  that  the  surrenderee  of 
a  copyhold  reversion  may  bring  covenant  against  the  lessee, 
for  it  is  a  remedial  act,  and  no  prejudice  can  arise  against  the 
lord.*  So  the  assignee  of  a  reversion  for  years  may  bring  an 
action  agamst  the  underlessee  on  a  covenant  to  leaye  the  pre- 
mises .in  repair.'  So  an  action  will  lie  by  the  assignee  of  the 
reversion  of  part  of  the  demised  premises  against  the  lessee  for 
not  repairing,®  and  so  it  will  lie  by  the  lessor  against  the  as^g- 
nee  of  the  lessee's  assignee,'  though  he  be  assignee  of  a  part 
only  of  the  premises  demised,  for  he  is  liable  while  he  enjoys.*^ 
The  grantee  for  life  of  a  reversion,  is  assignee  within  the 
statute,  and  may  enter  for  condition  broken.'  So  a  remainder- 
man is  assignee  of  the  reversion,  and  may  bring  covenant  on 
a  lease  made  by  a  tenant  for  life  under  a  leasing  power.^ 
There  is  no  difference  between  the  right  of  an  assignee  of  free- 
hold, and  that  of  an  assignee  of  chattel  real,  to  sue  on  cove- 
nants running  with  the  land.'  But  in  order  that  the  assignee 
may  sue,  he  must  be  in  of  the  same  estate  in  the  land  which 
the  party  had  with  whom  the  covenant  was  originally  made, 
for  the  covenant  is  incident  to  that  estatcw^ 
Liability  .  An  assignee  is  liable  to  be  sued  on  all  the  covenants  which 
<f  ■»•  run  with  the  land,  though  he  be  not  named  therein.(l)  But 
sigfoeea     j^^  jg  ^^^  liable  on  a  mere  collateral  or  personal  covenant,  even 


*  Webb  V.  Ruasell,  3  T.  R.  393. 

^  Thursby  v.  Plant,  I  Saund.  237.    Isherwood  «.  Oidknow,  3  M.  &  S.  395. 

*  GloTer  o.  Cope,  1  Salk.  185. 

<  Yates  V.  Cole,  3  B.  &  B.  660.  (6  Eng.  C.  L.  305.)  5  Mooie,  554.  See  Whit- 
ton  V.  Peacock,  3  Mil.  &  K.  395,  anU^  658.  S.  C,  but  not  S.  P.  9  Bing.  N.  C.  44, 
poBi^  698. 

*  Twynam  •.  Pickard,  3  B.  &  A.  105.        »  Congham  v.  King,  Cro.  Car.  391 . 

'    r  Kidwilly  «.  Brand,  Plow.  73.  ^  Isherwood  •.  Oldknow,  3  M.  &  S.  383. 

}  Noke  «.  Awder,  Cro.  Ells.  373.  Lewis  «.  Campbell,  8  Taunton,  715.  (4  £;ng. 
C.  L.  858.) 

J  See  Smith's  Leading  Cases,  97  et  seq.,  where  this  sobject  is  Teiy  ably  considered. 

(1)  (8es  FmISm  r.  BUmrt,  I  Ohio,  369.) 
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,      '  •  •    •       \   * 

though  *he  be  named.*    The  liability  of  the  assignee  arises  for  breach 
from  the  privity  of  estate,  and  continues,  only  while  he- is  in  of  cove- 
possession  under  the  assignment,  except  in  case  of  tent,  %f  "*"^ 
mrhich,  though  he  assigns  over,  he  is  notwithstanding  liable  fot 
the  arrears  incurred  before,  as  wdl  as  during  his  enjoyment^ 
He  al^  continues  liable  for  any  breach  incurred  after  the  as-     -• .   , 
sigmnent  to  him  and  before  the  assignment  over.*    But  he  is 
not  liable  for  a  breach  committed  amr  lie  has  assigned  over, 
though  he  continue  in  possession,  and  his  assignee  ha9  not 
taken  possession,  for  the  possession  in  law  is  in  the  second  as- 
signee by  virtue  of  the  assignment.^    Executors  or  administra- 
tors of  a  lessee  may  be  sued  as  assignees  of  the  term  if  they 
accept  the  term,  though  if  one  of  two  executors  of  a  lessee 
enter,  such  entry  does  not  enure  as  the  entry  of  both,  so  as  to 
make  them  jointly  liable  to  an  actidn  for  use  and  occupation.^ 
The  assignees  of  a  lease,  whereby  the  lessee  covenanted  for 
hictiself  and  his  assigns  absolutely  to  repair  premises  without 
qualification,  is  bound  to  repair,  notwithstanding  they  are  de- 
stroyed by  fire.' 

The  devisee  of  the  equity  of  redemption  (the  legal  fee  hevas 
in  the  mortgagee)  is  not  liable  in  Covenant  as  assignee  of  all 
the  estate,  right,  title,  and  interest  of  the  original  covenantor.^ 

*A  trustee,  to  whom  two  leases  .were  assigned  in  trust  for  *67d 
securing  an  annuity,  having  said  to  the  occupier  of  one  of  the 
demised  houses,  ^  You  must  pay  the  rent  to  me;  I  am  become 
landlord  fpr  my  client  who  has  the  annuity,  and  yoirmust  pay 
the  ground  rents  for  me;"  held,  that  the  trustee  was  liable  in 
covenant  to  the  lessor,  as  assignee  of  both  trustees,  for  nonpay- 
ment of  rent  and  not  repairing.*^  ^ 


^  See  onte^  616.  Mayo  v.  BuckhttTst,  Cro.  Jac.  438.  Mayor  of  Congleton  «.  Pat- 
tison,  10  Bast,  ISO. 

^  Bao.  Ab.  Cot.  f  E.  4.)  Onslow  v.  Currie,  8  Madd.  343.  Harley  «.  King,  infra. 
Treacle  v.  Coke,  1  Vem.  165. 

>    Harley  v.  King,  1  Gale,  100.    3  C.  M.  &  R.  18. 

'*  Taylor  v.  Shum,  1  B.  &  P.  31.  Walker  v.  Reeves,  Doajyr.  461,  n.  ChaseeUor  v. 
Poole,  Ooug.  764.  CoTenant  on  non-payment  of  rent  willlie  against  the  assignee  of 
a  lease,  though  he  has  neyer  entered  or  taken  actual  possession,  for  the  title  passes,  and 
he  becomes  possessed  in  law  by  ihe  assignment.  Williams  v.  Bosanqoet,  1  B.  ic  B. 
S38.  (5  Eng.  C.  L.  73.)  3  Moore,  500.  Burton  v.  Barclay,  7  Bing.  745.  (30  Bng. 
C.  L.  815.) 

•  Nation  «.  Toxer,  1  C.  M.  &  R.  178. 

'  Bullock  V.  Dommitt,  8  Chitty,  608.    (18  Eng.  C.  L.  431.) 

I  Carlisle  v.  Blamire,  8  East,  487.  Where  a  lessee  of  tithes  coTsnanted  for  him- 
self and  his  assigns  not  to  take  tithes  in  kind  from  the  other  party,  (the  owner  of 
lands  in  the  parish,)  nor  from  his  tenants,  but  to  accept  a  veasonable  composition,  not 
exceeding  three  shillings  and  sixpence  per  acre,  it  was  held  that  his  under-lessee  of 
the  tithes  was  not  an  assignee  within  the  meaning  of  the  covenant,  and  was  not  bound 
by  such  a  covenant  of  the  lessee.    Brewer  v.  HiU,  3  Anst.  413. 

*  Gretton  s.  Diggles,  4  Taunton,  766. 
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5.  Ayennent  of  breach.    •        €91 


Veaoe.  1. — The  venue.]  Whkbx  the  action  is  foaoded  upon  priTity 

of  contract  the  venue  is  transitory,  but  wheie  it  is  founded  on 
privity  of  estate  the  venue  is  local,  and  must  be  laid  in  the 
county  n^here  the  lands  are  aLtuate.*  The  venue  is  iranniory 
in  action  between  the  lessor  and  the  tessee,  and  between  die 
assignee  of  the  reversion  aod  the  lessee.^  It  is  heal  in  acCioQS 
between  the  lessor  and  the  assignee  of  the  lessee,®  and  b^ween 
the  assignee  of  the  reversion  and  the  assignee  of  the^  lessee.^ 
Where  the  venue  is  local,  if  there  be  several  facts  material  to 
*674  the  plaintiff  *arising  in  diiSerent  counties,  the  plaUitiff  may  lay 
the  venue  in  either.® 

Where  in  covenant  by  the  assignee  of  the  lessee  against  the 
lessor  in  respect  of  lands  situate  in  Surrey,  the  venue  was  laid 
in  Middlesex,  but  as  the  locality  did  not  appear  on  the  decla* 
ration,  it  was  held,  that  there  being  no  issue  on  the  locality,  it 
was  no  ground  of  nonsuit,  and  that  the  objection  was  aided  by 
verdict  under,  i6  &  17  Car.  II,  c  8.^ 

Stsieiaent  2. — Statement  qfthe  deed^  eontractf  and  title,]  As  an  ac- 
of  sealing,  (ion  of  covenant  can  only  be  maintained  on  a  deed,  the  decla- 
ration must  show  on  the  face  of  it  that  it  was  brought  on  one. 
There  are  some  words  of  art  such  as  indetiturej  deed,  writing 
obligatory^  which  of  themselves  import  that  the  instrument 
was  sealed  by  tlie  party,  without  an  averment  of  sealing.    If, 

'  There  it  rnneh  coniiision  in  the  books  respecting  priyity  of  estate  and  piinty  of 
oontract.  Porhaps  the  best  way  of  reconciling  the  cases  is  by  considering  that,  at 
common  law,  covenants  ran  with  the  land,  but  not  with  the  rerersion;  therefore  the 
assignee  of  ^e  lessee  was  held  to  be  -liable  in  covenant  and  to  be  entitled  to  bring 
covenant,  bat  the  assignee  of  the  lessor  was  not;  yet  as  this  liability  and  ri^t  in  iSttt 
assignee  of  the  lessee  arises  out  of  his  privity  of  estate,  and  of  the  annexation  of  the 
covenants  to  the  land,  all  the  actions  by  and  against  him  are  local;  whereas  the  as- 
ngnee  of  the  lessor  having  no  liability  or  right,  except  what  is  given  him  by  3S  H. 
Vill,  his  action  is  transitory  by  the  operation  of  the  statute,  except  indeed  in  debt  for 
rent,  which  he  is  entitled  to  independent  of  all  contract,  by  the  mere  relation  in  which 
he  stands  to  the  land.     1  Sannd.  310, 6th  ed. 

k  By  the  statute  33  Hen.  VIII,  c.  34.    Thursby  v.  Plant,  1  Sannd.  337. 

*  Stevenson  v.  Lambard,  8  East,  575.  Berwick  «•  Shanks,  11  Moore,  373.  3  Bing. 
459.    (13  Eng.  C.  L.  53.) 

'  Barker  v.  Darner,  Garth.  183. 

*  The  Mayor  of  London  v.  Cole,  7  T.  R.  583.  . 

'  Boyes  v.  Hewetson,  3  Bing.  N.  C.  575.    (39  Eng.  C.  L.  438.) 
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therefore,  the  declaration  states  that  J.  S.  by  his  deed,  or  by  t  n- 
denturtj  covenanted,  &c.y  without  averring  in  either  of  those 
cases  that  he  seaied^  it  will  be  snflSdent.*  The  delivery  of  the  DellTeiy. 
deed,  though  essential  to  its  validity,  ncfed  not  be  stated,  and 
though  dated  on  a  particular  day,  a  deed  may  be  stated  in 
pleading  to  have  been  jnade  on  another  day  ;^  as  a  deed  is  a/- 
lefi^d^  and  the  plaintiff  claims  under  it,  he  must  make  a  profert 
of  it  in  the  deckuration,*  or  state  some  excuse  for  the  omission 
of  the  profert,  as  that  the  deed  was  lost  or  destroyed.^ 

In  setting  out  the  contract  it  will  be  sufficient  to  state  it  ac-  Statement 
cording  to  its  legal  operation  and  effect*  The  proper  mode  of  theeon- 
of  declaring  in  covenant  on  a  lease  is  to  set  out,  that  by  ipden-  ^'^^ 
tore  certain  premises  therein  mentioned  were  demised,  without 
stating  them  particularly,  subject  among  other  things  to  a  pro- 
viso, ^setting  out  the  substance  of  the  covenant  and  the  breach/  *675  ^ 
Where  the  declaration  alleged  that  by  indenture  purporting  to  Yviaaee. 
be  made  between  plaintiff  and  defendant,  it  was  witnessed  that 
defendant  covenanted;  held,  after  plea,  sufficiently  certain.* 
It  is  no  variance  if  tbs  plaintiff  in  his  declaration  makes  pro* 
fert  of  the  ^  said  indenture,"  and  at  the  trial  produces  the  coun- 
terpart executed  by  the  defendant'*  Where  in  covenant  a  de- 
fendant craves  oyer  of  the  deed,  sets  it  out,  and  pleads  non  est 
faciumj  the  deed  so  set  out  becomes  part  of  the  dedaiation, 
and  the  only  question  at  the  trial  upon  that  issue  is,  whether 
the  deed  set  out  was  executed  by  the  defendant  Bayley,  J., 
said,  <<  If  a  plaintiff  states  the  legal  effect  of  a  deed,  the  defend- 
ant has  a  right  to  see  it  on  oyer,  and  if  the  meaning  varies  fiom 
that  attributed  to  it  in  the  declaration^  in  order  to  take  advan- 
tage of  that  variance  he  should  plead  non  eetfaeium^  without 
setting  out  the  deed.  If  it  does  not  support  the  breach,  he 
should  set  it  out  and  demur/'^  Where  the  declaration  alleged 
that  the  defendant  covenanted  to  pay  a  certain  sum  of  money 
at  a  certain  time,  upon  oyer  the  covenant  appeared  to  be  to  pay 
that  sum  at  a  particular  place;  held,  on  demurrer  not  to  be  a 
variance^  In  covenant  for  the  assignment  of  a  share  in  certain 
stock,  die  declaration  described  it  as  a  covenant  to  assign  a  cer- 
tain sum;  on  oyer  and  demurrer,  as  for  a  variance,  on  the 
ground  that  the  covenant  was  to  assign  stock,  and  not  tnoney ; 
held,  to  be  no  variance,  and  even  if  it  were,  that  the  defendant 

•  1  Saand.  201.  ^  1  Chitt  PI.  365. 

•  J&  If  profert  be  made  in  the  declaration,  the  defendant  may  crave  oyer,  and  the 
deed  moat  be  prodnced,  for  the  plaintiff  haying  made  the  profert,  will  not  be  permitted 
to  give  eyidence  of  the  loss  or  destraction  of  it.    Smith  v.  Woodward,  4  East,  586. 

'  Read  v.  Brookman,  3  T.  R.  161.  Routledge  v.  Burrell,  1  H.  Bl.  S54.  Hendy  a. 
Stephenson,  10  East,  55. 

•  1  Chittyt  PI.  367.    Wilson  v.  Bramhall,  1  Y.  I(  J.  3. 
'  Dnndas  «•  Wermonth,  Cowp.  665. 

>  Baynon  v.  Batley,  8  Bing.  356.    (31  Eng.  C.  L.  896.) 

k  Pearse  «.  Morrice,  3  B.  £  Ad.  396. 

i  Snell  V.  Snell,  7  D.  &  R.  394.    4  B.  &  C.  741.    (10  Eng.  C.  L.  453.) 

i  Paine  9.  Emery,  1  Gale,  366.    3  C.  M.  d(  R.  304. 
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could  not  take  advantage  of  it  after  oyer.*  ^  It  is  no  objection 
under  the  plea  of  nan  est  factum^  that  the  deed  contains  mate- 
rial qaalifications  of  the  covenant  set  pnt,  which  are  not  noticed 
in  the  declaration.^ 

In  an  action  of  covenant,  the  declaration  stated,  that  by  a 
certain  indenture  it  was  witnessed  that,  as  weQ  in  conmdera- 
tion  of  certain  furnaces  to  be  erected  by  the  plaintiff,  7!  R.  B. 
*676  did  ^demise,  &c.  The  defendant  pleaded  non  e^ifaetwm.  On 
prodoeing  the  deed  in  evidence,  it  appeared  to  be,  that  as  wdl 
in  consideration  of  the  erection  of  the  ftimaoes,  ^  as  also  for 
building  certain  houses  and  payment  of  rent,  71  R.  B.  did  de- 
mise,'' &c.;  held,  that  this  was  a  fiital  variance/ 

In  covenant  on  a  lease,  a  mistake  in  the  name  of  a  pemn 
stated  in  the  demise  as  the  late  tenant  of  the  premises,  is  a  fatal 
variance.*  A  variance  in  setting  out  one  of  severed  covenants 
in  a  lease,  on  which  breaches  were  assigned,  viz.  the  Cellar- 
beer  field,  instead  of  the  Aller-beer  field,  being  considered  as 
part  of  thedescription  of  the  deed  declared  on,  though  the  plain- 
tiff waived  going  for  damages  on  the  breach  of  that  covenant, 
is  fatal.^  In  covenant  for  not  repairing,  if  the  covenant  to  re- 
pair contains  an  exception  of  ^  casualties  by  fire,"  it  is  fatal  on 
non  eai  factum  to  state  it  in  the  declaration  as  a  general  cove- 
nant to  repair,  omitting  the  exception;  and  the  court  of  C.  P. 
would  not  allow  the  plaintiff  to  amend  on  payment  of  the 
costs  of  the  trial,  but  left  him  to  his  remedy,  by  bringing  a 
fresh  action.'  In  covenant  for  not  repairing,  if  tfie  covenant 
to  repair  contains  an  exception  of  <'fiie  and  all  other  casual- 
ties,'' it  is  fatal  on  n<m  esi  facium  to  state  it  as  a  general 
covenant  to  repair,  omitting  the  exception.' 

In  an  action  of  covenant  on  a  lease,  <<  of  die  veins  of  coal 
under  certain  farms  and  lands  therein  described,  situate  in  the 
parisiies  of  B.  and  ilf.,  then  in  the  several  occupations  of  .tf., 
B.  and  C,  with  liberty  to  dig  any  pits,  diafte,  levels,  soughs," 
&c.,  the  declaration  varied. from  the  deed;  first,  in  stating  that 
the  land  was  set  out  by  admeasurement,  instead  of  by  reputa- 
tion; secondly,  by  changing  the  word  ^  soughs"  to  <<  sloughs;" 
thirdly,  in  stating  the  lands  to  be  situate  in  the  parish  of  B. 
and  M,j  instead  of  the  parishes  of  B.  and  M.\  and  fourthly,  in 
stating  them  to  be  in  the  occupation  of  Jl.y  A,  and  C,  instead 
of  in  the  several  occupations  of  «tf.,  £.,  and  C.;  held,  that  the 
*677  *first  and  third  variances  were  fatal;  but,  that  the  second  and 
fourth  were  immaterial.''  So,  where  the  plaintiff  covenanted 
to  build  two  houses  for  500/.  by  a  certain  day,  and  averred,  in 


»  Roes  «.  Parker,  1  B.  &  C.  958.    (8  Eng.  C.  L.  100.) 
i»  Gordon  «.  Gordon,  1  SUrk.  994.    (9  Eng.  C.  L.  S96.) 

*  Swallow  V.  Beaumont,  9  B.  &  A.  765. 

'  Bowditoh  o.  Mawley,  1  Camp.  195.    Ellenborongii. 

*  Pitt  «•  Green,  9  East,  188. 

'  Brown  0.  Knill,  5  Moore,  164.    9  B.  &  B.  395.    (6  fing.  G.  L.  167.) 

<  Tempany  v.  Barnard,  4  Camp.  90.    Ellenboroagfa. 

k  Morgan  «.  Edwards,  6  Tannton,  394.    (I  Eng.  0«  L.  493.) 
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an  action  of  covenant  for  the  money,  that  the  houses  were  built 
in  the  time;  held,  that  evidence  that  the  time  had  been  en* 
larged  by  parol  agreement,  and  the  houses  finished  within  the 
enlai^ed  time,  would  not  support  the  declaration/  So  where 
plaintiff  declared  in  covenant,  that  defendant  demised  to  him  a 
wharf  c^nd  storehouses,  ftc,  the  word  in  the  deed  being  store- 
house: it  was  held  to  be  a  fatal  variance,  although  no  breach 
was  assigned  upon  the  demise  of  the  storehouse,  but  only  upon 
a  covenant  by  defendant,  not  to  suffer  a  wharf  to  be  erected 
on  his  estate  to  the  injury  of  the  said  wharf,  per  quod  plaintiff 
was  deprived  of  certain  gains  which  would  otherwise  have 
arisen  from  wharfage  dues,  store-room,  &c.^ 

But  where  plaintiff  declared  in  covenant  on  a  demise  of 
lands,  and  the  demise  was  of  all  that  piece  or  parcel  of  ground 
and  premises,  containing  by  estimation  one  acre:  held,  that 
this  was  not  a  variance,  for  one  piece  will  satisfy  the  term 
lands.®  In  covenant  on  a  lease  for  not  repairing,  the  instru- 
ment was  described  in  the  declaration  to  be  made  by  the  plain- 
tiff of  the  one  part,  and  the  defendant  of  the  other.  On  the 
production  of  the  lease  in  evidence,  it  appeared  to  have  been 
made  b7  the  plaintiff  and  his  wife  of  the  one  part,  and  the  de- 
fendant of  the  other;  held,  that  this  was  no  variance,  although 
the  premises  demised  were  the  property  .of  the  wife  before 
marriage.^ 

By  recent  statutes,  the  judge  at  ni^iprius  is  empowered  to 
amend  the  record  in  cases  of  variance  even  during  the  course  . 
of  the  trial/ 

When  an  actionJa  brought  by  the  covenantee  himself,  it  is  Statement 
sufficient  to  state  the  contract;  but  when  it  is  brought  by  any  of  title, 
person  who  claims  by  a  derivative  title  from  the  covenantee,  it 
is  necessary  to  show  the  mauner  in  which  the  title  is  devolved 
*on  him,  that  the  court  may  judge  of  its  sufficiency.  The  *678 
plaintiff  therefore  must  state  the  seisin  and  possession  of  the 
covenantee,  and  trace  the  title  downwards  through  all  the  in- 
termediate steps  to  himself  It  is  not  sufficient  to  state  gene- 
rally that  all  the  covenantee's  interest  came  to  him  by  legal 
course*  as  is  the  case  with  respect  to  the  derivative  title  of  the 
covenantor.  With  respect  to  Uie  mode  of  stating  ttie  title,  there 
is  this  difference  between  estates  in  fee  and  particular  estates, 
that  the  former  may  be  alleged  generally,  but  the  commence- 
ment of  the  latter  must  be  shown  when  they  are  the  ground  of 
action,  but  not  when  they  are  the  inducement  only;  acccord- 
ingly  it  has  been  held,  that  a  declaration  ip  covenant  at  the 
suit  of  an  executor  of  a  termor,  for  a  breach  of  covenant  after 
the  death  of  the  termor,  should  state  the  interest  and  title  of  the 

latter  in  the  premises^  where,  therefore,  a  declaration  stated 

— *— 

>  Littler  v.  Holland,  3  T.  R.  590.  ^  Hoar  v.  Mill,  4  M.  &  S.  470. 

•  Birch  9.  Gibbs,  6  M.  &  S.  116. 

'  Arnold  v.  Revoult,  4  Moore,  66.    1  B.  &  B.  443.    (5  Eng.  C.  L.  141.) 

*  9  G.  lY,  c.  15;  3  l(  4  W.  IV,  e.  43,  a.  33,  jmi^. 


i7S  coYXVAinr.  [chay.  td. 


that  A.  B.  demiaed  premises  to  the  testator  of  the 
(viz.  the  termor^  without  stating  that  Ji.  B.  was  seised  in  fee 
or  of  any  other  estate,)  and  that  the  plaintiff's  testator  demised 
diem  to  C  D,y  and  stated  a  breach  of  covenant  after  the  death 
of  the  testator,  it  was  held  ilL^ 
Hualwnd       In  an  action  of  covenant  by  the  husband  of  the  tenant  in  fee, 
and  wife,  he  must  declare  on  a  seisin  in  fee  in  himself  and  liis  wife,  in 
right  of  his  wife.    If  he  state  that  he  is  seised  in  his  demesne 
as  a  freehold  in  right  of  his  wife,  it  will  be  bad  on  special  de- 
murrer.^   But  on  an  assignment  of  land  by  husband  and  wife, 
where  they  are  seised  to  them  i^nd  the  heirs  of  the  husband,  it 
is  sufficient  to  declare  as  assignee  of  the  husband.® 
Hoir.  Where  a  plaintiff  declares  as  heir  at  law  upon  a  lease  granted 

by  his  ancestor,  he  must  show  how  he  is  heir  at  law,  a  general 
averment  that  the  demised  premises  descended  to  him  as  cou- 
sin and  heir  at  law,  is  not  sufficient^ 

A  declaration  on  a  lease  which  stated  that  the  plaindffii  de- 
rived their  title  from  two  lessors  only,  and  that  two  other  les- 
sors, who  were  also  parties  to  the  demise,  had  no  interest 
*679  'therein,  was  supported  by  the  production  of  the  lease,  which 
appeared  to  be  a  demise  by  tlie  four.®  Where  the  assignee  of 
the  reversion,  who  sued  the  defendant  in  covenant,  alleged  diat 
the  lessor  was  seised,  (without  stating  of  what  estate,)  and  be- 
ing seised  devised  to  the  plaintiff  in  fee;  it  was  held  a  sufficient 
allegation  of  title  after  verdict'  If  an  assignee  shows  a  good 
legal  assignment  he  need  not  name  himself  assignee  or  show 
the  deed  of  assignment,  provided  the  subject  in  dispute  may 
be  assi^ed  without  deed,  although  the  covenant  on  which  the 
actbn  IS  brought,  ought  to  be  by  deed.i^ 

3. — Dependent  and  independent  covenants.']  Where  any 
thing  is  to  be  done  by  the  plaintiff  before  his  right  of  action 
accrues  on  the  defendant's  covenant,  performance  of  that  thing 
must  be  averred  in  the  declaration;  this  leads  us  to  the  con- 
sideration of  conditions  precedent  and  mutual  conditions,  which 
have  been  already  noticed,  under  the  title  ^  Assumpsit"^  But 
though  the  rules  there  laid  down,  and  the  observations  tha:ein 
made,  are  equally  applicable  to  actions  of  covenant,  it  may  not 
be  amiss  briefly  to  advert  to  these  points  in  this  place.(l) 

»  Mackay  v.  Mackreth,  3  ChtUy,  461.    (18  Eng.  C.  L.  396.)    4  Doag.  313.    ($6 
Enr,  C.  L.  819.)  ^ 

^  Polyblank  «.  Hawkins,  Dong.  339.         «  Major  v.  Talbot,  Cro.  Car.  385. 
'  Lidgbird  v,  Jadd,  7  D.  &  R.  617.    (16  Eng.  G.  L.  393.) 
•  Wood  ».  Day,  1  Moore,  389.     (3  Eng.  C.  L.  345.) 
'  Harris  «.  Beavan.  4  Bing.  646.    (15  Eng.  C.  L.  96.)    1  M.  &  P.  633. 
V  Noke  V.  A>prder,  Cro.  Efiz.  373.  k  jMt^  114,  et  seq. 


(1)  (As  to  the  distinction  of  covenants  into  dependent  or  independent^  see  the  fbI]owin(p 
cases:  Wad€  v.  JHertetn,  11  Pick.  350.  JTuns  t.  Hood,  13  Pick.  351.  CoureUr  v.  Graham,  1 
Ohio,  154.  M* Coy  t.  Bixbet,  6  Ohio,  310.  Finlev  y.  Boehme,  3  Gill  &  Johns.  43.  AtCrelitk 
r,  Churekman,  4  Rawle,  36.  Ooodttin  ?.  Lvnn,  4  Wosh.  G  C.  Rep.  714.  TomM/ia  v.  BUieU, 
5  Wend.  496.  Sloemm  v.  Detpard,  5  Wend.  615.  Dakm  v.  WUUamM^  11  Wend.  67.  BtiU 
«.  Pirrine^  14  Wend.  319.    JsAiism  t.  Wygam,  11  Wend.  48.) 
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There  are  three  kinds  of  corenants;  Ist,  such  as  are  called  Depend- 
dependent  covenanis,  in  which  the  performance  of  one  depends  ®"^  ^^' 
on  the  prior  performance  of  the  other;  and  therefore  until  ^J^Jj. 
this  prior  condition  be  performed,  the  other  party  is  not  liable  tnal  oore- 
to  an  action  on  his  covenant     2dly,  there  are  concurreni  naats. 
^tn^enaniSf  where  one  party  cannot  sue  the  other  for  a  breach 
of  covenant  without  averring  performance,  or  what  is  equi- 
valent thereto,  on  his  part.    And  3dly,  There  are  mutual  and 
indtpetident  cavenantSf  where  either  party  may  sue  the  other 
for  a  breach  of  his  covenant,  without  averring  performance  of 
the  covenants  on  his  (the  plaintiff's)  part    These  shaH  be  no- 
ticed separately.  It  may  here  be  observed ,  that  the  dependence 
or  independence  of  covenants  is  to  be  collected  from  the  evi- 
dence, sense  and  meaning  of  the  parties,  and  however  trans- 
posed they  may  be  *in  the  deed,  their  precedency  must  depend    *680 
on  the  order  of  time  in  which  the  intent  of  the  transaction 
requires  their  performance.     There  are  no  technical  words 
required  to  make  a  condition  precedent  or  subsequent;  neither 
does  it  depend  on  the  circumstance,  whether  the  clause  is  placed 
prior  or  posterior  in  %he  deed,  so  that  it  operates  as  a  proviso 
or  covenant;  for  the  same  words  have  been  construed  to  ope- 
rate either  the  one  way  or  the  other,  according  to  the  nature 
of  the  transaction.*    The  rule  has  been  establishtd  by  a  long    < 
aeries  of  decisions  in  modem  times,  tluit  the  question  whether 
covenants  are  to  be  held  dependent  or  independent  of  each 
other,  is  to  be  determined  hj  the  intention  and  meaning  of  the 
parties  as  it  appears  on  the  mstrument,  and  by  the  application 
of  common  sense  to  each  particular  case;  to  which  intention 
when  once  discovered,  all  technical  forms  of  expression  must 
give  way.    And  one  of  the  means  of  discovering  such  inten- 
tion has  been  laid  down  with  great  accuracy  by  Lord  Elllen- 
borough,  in  the  case  of  Ritchie  v.  Atkinson,^  to  be  this,  ^that 
where  mutual  covenants  go  to  the  whole  of  the  consideration 
on  both  sides,  they  are  mutual  conditions,  the  one  precedent 
to  the  other;  but  where  the  covenants  go  only  to  a  par  if  there 
a  remedy  lies  on  the  covenant  to  recover  damages  for  the  breach 
of  it,  but  it  is  not  a  condition  precedent.* 

A  covenant  is  dependent  in  which  the  performance  of  one  Depend-  ^ 
depends  on  the  prior  performance  of  the  other;  and  therefore  ^^^^•^ 
performance  of  the  prior  condition  must  be  averred  in  the      ^ 
declaration,  and  proved,  to  render  the  other  party  liable  to  an 
action  on  his  covenant    A  few  instances  will  illustrate  this 
position. 

Where  the  mutual  covenants  go  to  the  whole  consideration 
on  both  sides,  they  are  dependent  covenants,  the  one  precedent 

r"*; 

1  Per  Lord  Mansfield,  C.  J.,  in  Kingston  v.  Preston,  Dooff.  690.    1  Sannd.  S90. 

Per  Ashharst,  J.,  in  Hotham  v.  The  East  India  Company,  1  'T  R.  645. 
1 10  East,  895. 
i  Per  Tindal,  C.  J.,  in  Stagers  v.  Curl'mg,  3  Bing.  N.  C.  368,  (33  Eng.  C.  L.) 

poit,  686-7.  ^ 
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totheodiOT/  AswhoeacaveiiaDtWBseiitefedinlobyateDaiit 
*661  *at  all  times  during  the  term  to  repair  the  piemiaesy  and  at  the 
termination  of  the  term  to  yield  them  ia  good  and  tenantable 
repair,  the  landlord  finding  sufficient  timber  for  the  rq»aiis 
during  the  term,  to  be  cut  wad  carried  by  the  lessee;  the  court 
held,  on  demurrer  to  the  declaration,  in  an  action  against  the 
lessee  for  not  lepairing,  that  finding  4he  timber  was  a  oon- 
dition  precedent,  Uie  performance  of  which  ought  to  beavened 
in  the  declaration.^ 

So  where  in  a  lease  for  years,  containing  the  usual  covenants 
that  the  lessee  should  pay  the  rent,  keep  the  premises  in  repair 
&C.,  there  was  a  proviso  that  the  lessee  might  determine  the 
term  at  the  end  of  tlie  first  three  or  five  years,  giving  six 
months'  previous  notice,  and  that  then  and  from  and  after  the 
expiration  of  such  notice,  and  payment  of  all  rents  and  duties 
to  be  paid  by  lessee,  and  performance  of  all  his  covenants  untU 
the  end  of  the  three  or  five  years,  the  indenture  should  cease 
'  and  be  utterly  void;  held,  that  the  payment  of  rent  and  per- 
formance of  the  other  covenants  were  conditions  precedent  to 
the  lessee's  determining  the  term  at  the  end  of  the  first  three 
years,  and  that  lus  merely  giving  six  months'  notice,  expiring 
with  the  first  three  years,  is  not  sufficient  for  that  purpose.* 
So  where  covenant  in  a  charterparty  whereby  if  the  ship  should 
be  lost  or  taken^  and  it  should  ^pear  by  a  court  martial 
that  the  master,  &c.,  had  made  the  best  defence  they  could,  the 
freighter  covenanted  to  pay  the  value  of  the  ship;  held,  that 
holding  the  court  martial  was  a  condition  precedent.^    So 
where,  in  articles  of  agreement  for  the  sale  of  lands,  it  was 
agreed  that  «9.,  the  seller  sliould  take,  in  part  of  payment,  a 
conveyance  of  other  lands  belonging  to  A,  the  buyer,  and  it 
was  also  agreed,  that  all  timber  trees,  which  were  upon  any 
of  the  estates,  should  be  valued  by  appraisers,  and  paid  for  by 
the  respective  purchasers  at  a  given  time;  after  the  coutraet, 
«9.  cut  down  part  of  the  trees,  and  the  court  held,  in  an  action 
by  •&  for  non-performance  of  the  contract,  that  B.  might  plead 
that  wf.  had  cut  down  the  trees,  and  thereby  rendered  himself 
*6d2    unable  *to  perform  his  part  of  the  agreement,  for  the  covenant 
respecting  the  trees  went  to  the  whole  of  the  consideration  of 
that  which  was  to  be  done  by  B.    Ji.  covenanted  to  convey  an 
estate  to  the  defendant,  in  which  all  the  timber  growing  on  the 
estate  was  necessarily  inclnded.® 
Condi-         Where  a  day  is  appointed  for  the  pa]rment  of  money,  and  the 
tions  pie-  act  in  consideration  of  which  the  money  is  to  be  paid  ought  to 
cedent.      ^  p^formed  before  the  day  of  payment,  the  performance  of 
the  act  is  a  condition  pr^^ent'     As  where  freight  was 

*  Boone  «.  Eyre,  t  H.  Bl.  973.    9  B!.  1313.    See  ainit^  115. 
^  Thomas  v.  Cadwallnder,  Willee,  496, 
«  Porter  v.  Shepherd,  in  Error,  6  T.  R.  665. 
'  Davison  «.  Moore,  3  Dong<  98.    (96  Engf.  C.  L.  93.) 
'     *  Dake  of  St.  Albans  v.  Shore,  1  H.  Bl.  970.    See  Worslej  «.  Wood,  onfe,  190. 
'  See  ante,  114.    Tlkovpe  o.  Thorpe,  1  Lord  Itaym.  665. 


covenanted  to  be  paid  within  ten  days  next  after  the  arriral 
of  a  ship  at  her  first  destined  port  abroad,  and  the  vessel 
was  lost  on  her  outward  voyage;  it  was  held,  that  the 
arrival  of  the  ship  at  her  first  destined  port  abroad  was 
a  condition  precedent  to  the  owner's  right  to  recover  any 
freighty  and  that  as  the  ship  was  lost,  he  could  not  maintain 
an  action  on  the  covenant*  So  where  the  defendant  cove- 
nanted to  pay  freight,  at  the  rate  of  so  much  per  standard 
hundred  for  deals,  delivered  at  Liverpool^  &c.,  the  freight  to 
be  paid  one  fourth  in  cash  on  the  arrival  of  the  ship,  &c.,  and 
before  the  ship  had  arrived  at  Liverpool  she  was  wrecked,  and 
the  deals  having  been  put  on  diore  were  delivered  to  and  ac- 
cepted by  the  defendant  In  an  action  on  the  covenant,  for  a 
proportionable  part  of  the  freight  the  defendant  pleaded  that 
no  part  of  the  cargo  of  deals  was  delivered  at  Liverpool,  ac- 
cording to  the  form  and  effect  of  the  charterparty ;  and  the  court 
held,  on  demurrer,  that  the  plea  was  good ;  for  the  plaintiff  was 
not  entitled  to  the  whole  freight,  unless  he  performed  the  whole 
voyage,  except  in  cases  where  the  owner  of  the  goods  pre- 
vented him;  nor  was  he  entitled  pro  rata  unless  under  a  new 
agreement  <<  Perhaps,"  said  Lawrence,  J.,  <<  the  subsequent 
receipt  of  these  goods  by  the  defendant,  might  have  been 
evidence  of  a  new  contract  between  the  parties,  but  here  the 
plaintifif  has  resorted  to  the  original  agreement,  under  whidi 
the  defendant  only  engaged  to  pay  in  the  event  of  the  ship's 
arrival  *at  Liverpool;  that  event  has  not  happened,  and  there-  *683 
fore  the  plainti^  is  not  entitled  to  recover.*'' 

Where  there  are  mutual  conditions  or  reciprocal  acts  to  be  Conenr- 
performed  at  the  same  time,  they  are  technically  termed  con*  ^Biit  core- 
eurreni  covenants;  and  one  party  cannot  maintain  an  action  °''>^* 
for  the  default  of  the  other,  without  averring  a  performance,  or 
what  is  equivalent  thereto,  a  tender  of  performance  of  the 
covenants  on  his  part;  though  it  is  not  certain  that  either  is 
obliged  to  do  the  first  act 

This  rule  applies  to  every  case  of  a  sale  of  property,  where 
one  engages  to  convey  on  a  certain  day  and  the  other  to  pay 
at  the  same  time;  and  this  whether  the  one  be  stated  in  terms 
to  be  in  consideration  of  the  other  or  not  In  neither  case  will 
the  court  compel  one  party  to  perform  his  part  until  the  other 
has  done  or  has  offered  to  do  his  own;  as  where  the  plaintiff 
covenanted  to  sell  to  the  defendant  a  school4ionse,  &c.,  and  to 
convey  the  same  to  him  on  or  before  the  1st  of  August,  1797, 
and  to  deliver  up  the  possession  to  him  on  the  84th  of  June, 
1796;  and  in  consideration  thereof,  the  defendant  covenanted 


'  Gibb<m  v.  Mendec,  3  B.  &  A.  17.  *  ' 

^  Cook  «;  Jenninffs,  7  T.  R.  381.  See  mUe^  116.  See  sho  Smith  v.  WilMm,  8 
Eaat,  437.  6  M.  £  S.  78.  Thompson  «.  Brown,  7  Taunton,  656;  (3  Eng.  C.  L. 
347;)  OTemiling  Hotham  v.  The  Eatt  India  Compaay,  Dong.  378.  Storer  v.  Gordon, 
3  M.  &  S.  908.    Porter  v.  Shepherd,  6  T.  R.  665.    Lock  v.  Wright,  1  Stra.  569. 
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to  pay  the  plaintiff  IdOiL  on  or  before  tbeaaid  Istof  Aagoet, 
1797;  held,  that  the  covenant  to  oouFey,  and  that  for  the  pay- 
ment of  the  money  were  dependent  or  concurrent  corenantSy 
and  that  the  plaintiff  could  not  maintain  an  action  for  the  180/L, 
without  averring  that  he  had  conveyed^  or  tendered  a  convey- 
ance,  to  the  defendant  The  true  justice  of  the  case,  and  the 
evident  meaning  of  the  parties,  being  that  the  execution  of  the 
conveyance  and  the  payment  of  the  money  diookl  be  concor- 
rent  acts/  So  where  Jt.  agreed  to  convey  to  jB.  his  estate  for 
a  certain  sum  before  a  particular  day,  in  consideration  whereof 
B.  covenanted  to  pay  that  sum  on  or  before  the  specified  day; 
and  on  failure  to  comply  with  his  covenant  he  was  to  pay  to 
jS.  21/.;  held  to  be  r^procal  acts,  to  be  performed  by  the 
parties  at  the  same  time,  the  one  dependent  upon  the  other; 
*684  *and  that  A,  could  not  recover  the  21/.,  without  showing  a 
conveyance  or  a  tender  thereof  on  his  part^  So  where  A. 
covenanted  that  he  would,  on  or  before  a  certain  day,  convey 
to  B.,  by  such  conveyance  as  BJ*s  counsel  should  advise,  all 
the  ground  before  conveyed  to  him  by  (J.\  in  consideration  of 
which  B^  covenanted  to  pay  a  certain  sum,  and  reserve  certain 
rents,  &c.,  to  «4.,  and  to  lay  out  a  certain  sum  on  the  premises: 
held,  that  A.  could  not  maintain  covenant  against  A,  without 
averring  such  a  conveyance,  or  a  readiness  to  convey  to  B.  on 
or  before  the  day,  all  the  land,  but  that  J?.'  prevented  him  by 
some  act  or  neglect  of  his.  And  it  was  not  sufficient  to  main- 
tain covenant  to  show  that  mfter  the  day  A  accepted  a  convey- 
ance of  ground  rents  in  lieu  of  part  of  the  land,  and  accepted 
that  and  the  conveyance  of  the  other  part  in  lieu  of  the  con- 
veyance covenanted  to  be  made  by  «4« ;  for  this  was  a  substi- 
tution of  a  different  agreement  by  parol,  to  which  the  covenant 
did  not  apply.* 
Matoil  or  Where  mutual  covenants  go  to  part  only  of  the  consideration 
indepen-  on  \^iYi  sides,  and  where  a  breach  may  be  paid  for  in  damages, 
nmti^^^  they  are  termed  mutual  or  independent  covenanisf  for  a 
breach  of  which  one  party  may  maintain  an  action  against  the 
other  without  averring  performance  on  his  part;  and  it  is  no 
excuse  for  the  defendant  to  allege  a  breach  of  the  covenant  on 
the  part  of  the  plaintiff. 

Therefore,  where  t^.  by  deed  conveyed  to  B.  the  equity  of 
redemption  of  a  plantation  in  the  West  Indies,  together  with 
the  stock  of  negroes  upon  it,  in  consideration  of  500/.,  and  an 
annuity  of  160/*  for  life,  and  covenanted  that  he  had  a  good 
title  to  the  t)lantation,  was  lawfully  possessed  of  the  negroes, 
and  that  B,  should  quietly  enjoy;  and  B,  covenanted  that  «^., 
well  and  truly  performing  all  and  every  thing  therein  contained 
on  his  part  to  be  performed,  he  would  pay  the  annuity;  in  an 
action  by  wf.  against  B.  on  his  covenant,  the  breach  assigned 


•  Glasebrook  v.  Woodrow,  8  T.  R.  374. 

»  GoodisMi «.  Nuim,  4  T.  R.  761.  <  Heaid  v.  Wadhsm,  1  East,  619. 
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mras  the  non*pa3rment  of  the  annuity;  plea,  ihat  A.  was  not  at 
the  time  of  the  deed  legaQy  possessed  of  the  negroes  on  the 
plantation,  and  so  had  not  a  good  title  to  convey:  held,  on  de- 
murrer, *that  the  plea  was  ill.  Lord  Mansfield,  having  stated  *685 
the  general  principle  as  above,  said,  that  if  such  a  plea  were 
allowed,  any  one  negro  not  being  the  property  oiA.  would  bar 
the  action.*  ^  There  is  a  difference,"  said  Ashhurst,  J.,^  ^  be* 
tureen  executed  and  executory  covenants:  here  A.  had  con* 
veyed  the  equity  of  redemption  to  B.^  and  so  had  in  part  ex- 
ecuted  his  covenant,  and  it  would  be  unreasonable  that  A 
should  keep  the  plantation,  and  yet  refuse  payment,  because 
w9.  had  n6t  a  good  title  to  a  few  negroes." 

The  doctrine  laid  down  in  the  preceding  case  has  been  since 
frequently  acknowledged  in  termsof  the  highest  commendation.* 
It  was  recognised  and  crcted  upon  in  the  following  cases.    - 

Where  •/?.,  in  consideration  of  250/.  paid  by  B.,  and  the 
farther  sum  of  250/.  to  be  paid,  &c.,  covenanted  that  he  would, 
ixrith  all  possible  expedition,  instruct  By  in  a  certain  mode  of 
bleaching  linen,  (for  which  he  had  obtained  a  patent,)  and  B. 
covenanted  that  he  would,  on  or  before  the  25th  of  February, 
1794,  or  sooner,  MA,  should,  before  that  time,  have  instructed 
him,  &a,  pay  the  further  sum  of  250/.,  it  was  held,  that  the 
covenants  of  A.  and  B.  were  independent  covenants,  and  ttmt 
A.  might  sue  B.  for  the  250/.,  without  averring  that  he  had 
taught  B.  the  mode  of  bleaching  linen,  &a,  for  teaching  the 
defendant  was  not  the  whole  of  the  consideration  of  the  cove- 
nant to  pay.  The  agreement  was,  that  in  consideration  of 
500/.,  to  be  divided  into  two  sums,  A.  was  to  instruct  B.  and 
let  him  have  the  use  of  his  patent;  and  as  •tf.'s  agreement  had 
been  executed  in  part  by  transferring  to  the  defendant  a  right 
to  use  the  patent,  B.  ought  not  to  retain  that  right,  paying  to 
A.  the  remainder  of  the  consideration  merely,  because  he  might 
have  sustained  some  damage  by  AJs  not  having  instructed 
him.  Besides  the  instruction  might,  consistently  with  A.^s 
covenant,  as  well  be  given  after  as  before  the  time  specified 
for  the  payment  of  the  money.* 

*So  where  the  owner  of  a  ship  covenanted  by  charterparty  *686 
with  the  freighters  to  take  on  board  six  pipes  of  brandy  at 
Havre,  and  proceed  therewith  to  Terceira,  where  the  master 
was  to  take  on  board  a  full  and  complete  cargo  of  green  fruit, 
or  other  goods,  as  the  freighters  might  think  fit  to  send  along- 
side, and  despatch  her  therewith  to  London,  and  the  freightera 
covenanted  to  pay  freight  for  the  fruit  at  certain  terms  therein 
specified,  and  on  the  brandy^  &c,  at  a  certain  rate  therein  also 

£ , 

>  Boone  v.  Eyre,  1  H.  Bl.  273.    8  Bl.  1312. 

*  See  6  T.  R.  573. 

«  See  fwrfto,  Dallas,  C.  J.,  in  Fothergill  v.  Dalton,  8  Taunton,  583.  (4  Eur.  C.  L. 
212.) 

'  Campbell  v.  Jonea,  6  T.  R.  570.  See  the  obserrations  of  the  eoart  on  this  ease  in 
Glaaebrook  v.  Widrow,  8  T.  R.  370.    Duke  of  St.  Albans  «.  Shoro,  ante,  681. 
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(  •        •     • 

ttipotaledv  atd  gmianleed  the  ship  a  complete  cargo  of  fruit 
.)iOfE|e;  in  an  laction  of  covenant  by  the  owner  against  the 
ireighters,  for  noft  potting  a  full  cai^o  of  fruit  on  board  at  Ter- 
oeira,  he  averred  a  general  performance  of  the  covenants  coo- 
tained  in  the  dharterparty  on  his  part  to  be  fulfilled:  held  suffi- 
cient, as  the  covenant  by  the  owner  to  t^e  the  brandy  to 
Terceira  was  an  independent  and  distinct  covenant,  and  not  to 
be  considered  as  a  condition  precedent,  as  it  went  only  to  a 
part  of  the  consideration  of  the  contract  *  So  where  plaintiff 
assigned  to  defendant  a  fish  bumness,  and  also  his  interest  in  a 
salmon  fishery,  and  agreed  not  to  interfere  in  the  business,  and 
defendant  agreed  to  grant  plaintiff  an  annuity,  it  was  held,  the 
covenant  not  to  interfere  in  the  business  was  an  independent 
covenant.^ 

Where  the  |riaintiff,  as  captain  of  a  Souih  Sea  whi^ler,  cove- 
nanted with  the  defendants  that  he  would  proceed  to  the  fishery 
and  procure  a  cargo  of  sperm  oil,  &c.,  or  as  great  a  portion 
thereof  as  might  be,  under  all  the  circumstances,  in  his  power 
to  obtain,  and  having  so  done  would  return  to  the  port  of  Lon- 
don, and  there  at  his  own  cost  deliver  the  cargo  to  the  defend- 
ants; and  also  that  he  would  obey  such  instructUMis  relative 
to  the  said  vessel  and  her  voyage -as  might  from  time  to  time 
be  received  by  him  from  the  defendants,  and  likewise  would 
be  as  frugal  as  possible  with  the  stores  and  proviBioBs  of  the 
said  Aip,  and  that  he  would  not  smuggle  or  trade,  or  permit 
any  on  board  to  do  so,  &c.  The  de£eNQdants  cov^anted  that 
on  the  performance  qf  the  be/ore  meniioned  terms  and  eot^ 
ditiona  on  the  part  of  the  plaintiff,  they  would  pay  him  a  cer- 
tain proportion  of  the  proceeds  of  the  cargo.  Held,  that  the 
*687  plaintiff's  covenants  *were  independent,  and  that  a  strict  per- 
formance of  them  was  not  a  condition  precedent  to  his  right  to 
recover  on  the  covenant^  of  the  defendants.  <^  For,"  said  Tin- 
dal,  C.  J,,  in  delivering  tiie  judgment  of  the  court,  ^  the  neces- 
sary inference  from  the  t^ms  of  the  covenant  is,  that  it  was 
not  the  intention  of  the  contracting  parties  that  any  of  the  cove- 
nants entered  into  by  the  plaintiff  should  form  a  condition  pre- 
cedent to  his  ri^t  to  recover;  if  it  were,  a  very  small  and 
trifling  deficiency  from  th^  best  possible  cargo  which  it  might 
be  in  the  power  of  the  plaintiff  to  obtain,  if  attributable  to  even 
the  slightest  carelesaoess  on  his  part,  or  a  mere  trifling  injury, 
would  occasion  the  total  loss  of  all  the  profits  of  the  voyage, 
and  of  all  remuneration  to  him  for  long  and  laborious  services; 
whereas,  if  the  breach  of  the  covenant  were  made  the  subject 
of  an  action  by  the  defendants,  the  compensation  to  them  for 
such  a  breach  would  correspond  exactly  with  the  extent  of  their 
injury.  No  doubt,"  added  the  Chief  Justice,  *<the  parties 
might  agree  that  the  remuneration  for  the  plaintiff's  services 
should  depend  on  his  strict  performance  of  the  covenants  wliich 


^  Fotergill  «•  Wsltem,  9  Moore,  630.    %  Tauiiton,  5a0.    (4  Eof  •  €•  I#.  8U.) 
»  CaipeBlor  «.  Ciesawell,  4  Bing*  409.    (16  Eog.  C.  L.  29.) 
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be  entered  into,  and  if  words  were  used  in  the  contract  so  pre- 
cise,  express,  and  strong  that  such  intention  only  was  com^  . 
patible  with  the  terras  employed^  the  court  should  give  effect  to 
such  declared  intention  oi  the  parties,  however  inconsistent  it 
might  be  with  general  principles  of  reasoning.  If  this  were 
res  integrGj  the  terms  oi  the  consideration  of  the  covenant  of 
the  defendants,  that  <  on  the  performance  of  the  before  men- 
tioned terms  and  conditions  on  the  part  of  the  plaintiff/  &c, 
might  imply  an  intention,  that  the  performance  by  the  plaintiff 
'was  to  be  a  condition  precedent;  but  the  cases  of  Bonne  v. 
£yrey  1  H.  Bl.  273,  and  Huniocke  v.  Blacklowtj  2  Samid. 
156,  were  authorities  to  show  that  courts  of  justice  were  more 
anxious  to  discover  and  to  be  governed  by  the  intention  of  the 
parties,  than  to  follow  the  strict  and  technical  form  of  words 
used  in  the  instrument  The  authorities  enabled  the  court  in 
this  case  to  give  effect  to  that  which  appeared  to  them  to  be 
the  intention  of  the  parties,  namely,  that  the  defendants  should 
have  a  remedy  in  damages  on  the  covenants  entered  into  by 
the  plaintiff  for  any  loss  occasioned  by  any  breach  thereof;  but 
that  a  failure  in  the  full  and  literal  ^performance  of  these  cove-»  *688 
nants,  on  the  part  of  the  plaintiff,,  should  not  be  set  up  by  the 
defendants  as  an  answer  to  an  action  on  their  covenants.* 

The  following  rule  has  also  been  laid  down  as  illustrative  of 
an  independent  covenant: — 

If  a  day  be  appointed  for  payment  of  money  or  part  of  it,  or 
for  doing  any  other  act,  and  the  day  is  to  happen,  or  may  hap- 
pen, b^are  the  thing  which  is  die  consideration  of  the  money, 
or  other  act  is  to  be  performed;  an  action  maj  be  brought  for 
the  money,  or  for  not  doing  the  other  act  before  performance, 
and  consequently  the  declaration  need  riot  contain  an  aver- 
ment of  performance,  for  the  agreement  is  positive  that  the 
money  shall  be  paid  on  the  appointed  day,  and  it  is  presumed 
that  the  party  intended  to  rely  on  his  remedy,  and  not  to  make 
the  performance  a  condition  precedent.'* 

As  where  the  plaintiffs  covenanted  that  they  should  build  a 
house  for  the  defendant^  and  that  it  should  be  furnished  by  a 
certain  day,  and  in  consideration  thereof  the  defendants  cove- 
nanted to  pay  a  certain. sum  by  instalments:  viz.  so  much  when 
the  second  floor  should  be  laid,  so  much  when  the  third  should 
be  laid,  and  so  much  when  the  whole  building  should  be  co- 
vered in.  Buller,  J.,  said  that  the  only  question  was  whether 
the  covenants  were  dependent,  and  whether  completing  the 
building  was  a  condition  precedent.  That  it  was  a  rule  long 
established  in  the  construction  of  covenants,  that  if  any  money 
was  to  be  paid  before  the  thing  was  done,  the  covenants  were 
mutual  and  independent;  as  by  the  terms  of  the  contract  two 
several  sums  were  to  be  paid  before  the  thing  to  be  done  was 

*  StftTera  o.  Carlinov  3  Bing.  N,  G.  855.    (33  Eng.  C.  L.) 
^  Sannd.  390,  a.    lliorpe  0.  Thorpe,  1  Lord  Rajm.  655.    Peter  v,  Opie,  1  Teot. 
177.    3  Saund.  350.    1  Ch«  PL  388.    See  ante,  114, 
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done,  the  plaintiffs  were  clearly  entitled  to  their  action  for  the 
money,  without  averring  performance,  and  the  defendantto  his 
remedy  on  the  covenants,  if  the  buildings  were  not  completed 
at  the  appointed  time.*  Where  there  was  an  agreement  by 
the  defendant  to  give  a  certain  sum  to  the  plaintiff  f<Nr  his  lands, 

*689  and  house,  &c^  to  be  *paid  at  a  fixed  period,  and  5f.  of  the 
purchase  money  was  advanced  at  the  time  of  making  the  agree- 
ment, it  was  held  that  the  plaintiff  might  maintain  an  action  on 
the  agreement,  without  showing  that  he  had  either  made  or 
tendered  a  conveyance  of  the  lands:  for  part  of  the  money  was 
actually  paid  at  the  time  of  the  contract,  and  the  residue  was 
made  payable  on  an  appointed  day,  which  might  happen  be- 
fore the  lands  were  or  could  be  conveyed.^  So,  where  the 
plaintiff  agreed  to  take  the  defendant  into  partnership,  and  also 
to  assign  to  him  a  moiety  of  the  interest  in  the  house,  to  com- 
mence yrom  and  a/ier  a  day  named,  on  condition  that  the  de- 
fendant should  pay  to  the  plaintiff  on  or  before  the  day  speci- 
fied the  sum  of  SOOA  It  was  held,  that  the  covenant  of  the 
defendant  to  pay  the  money,  was  precedent  to  that  of  the  plain- 
tiff to  make  the  conveyance,  for  the  words/rom  and  a/ier  ex- 
cluded that  day/  So  where  premises  were  demised  for  a  term, 
at  a  certain  rent,  with  a  proviso  for  re-entry  if  the  rent  should 
be  in  arrear  twenty-one  days;  the  lessee  covenanted  to  pay  the 
rent,  and  the  landlord  covenanted  that  he,  paying  the  rent  at 
the  appointed  time,  should  quietly  enjoy,  &c.;  held,  that  they 
were  independent  covenants,  and  that  the  lessee  having  been 
disturbed  m  his  possession,  might  bring  covenant  against  the 
landlord,  though  at  the  time  when  the  cause  of  action  accrued, 
the  rent  had  been  in  arrear  more  than  twenty-one  days.^ 

Having  thus  illustrated  the  nature  of  dependent  concurrent 
and  independent  covenants,  it  remains  to  add: — 1st,  That 
whenever  the  plaintiff's  covenant  constitutes  a  condition  pre- 
cedent, a  performance  of  such  condition  must  be  averred,  or 
some  excuse^  for  the  non-performance  must  be  shown  in  the 

*690  declaration,  *and  proved  at  the  trial;  for  if  performance  or  what 
is  equivalent  thereto  be  not  alleged,  the  defendant  may  plead 
non-performance  of  the  condition  precedent  in  bar  of  the  ac- 
tion, or  take  advantage  of  it  on  demurrer,  or  in  arrest  of  judg- 
ment, if  the  omission  appear  on  the  record;'  but  after  verdict 
the  omission  may  in  some  cases  be  aided  by  common  law  in- 
tendment, that  every  thing  may  be  presumed  to  have  been 

^  Terry  v.  Dantze,  3  H.  Bl.  389. 

*>  Pordage  e.  Cole,  1  Saund.  320,  b,    1  Ley.  374.    Sir  T  Raym.  183. 

*  Walker  v.  Harris,  1  Anatr.  345.    Campbell  «•  Jonea,  arUe^  685. 

*  Dawaon  «.  Dyer,  6  B.  &  Ad.  584.    (37  Eng.  C.  L.  139.) 

*  In  ayerring  an  excuse  for  non-performance  of  a  condition  precedent,  the  plaintiff 
mast  state  his  readiness  to  perform  the  act,  and  the  particular  circumstanoes  which 
constitute  the  excuse,  as  that  the  defendant  either  prevented  the  performance,  or  ren- 
dered it  unnecessary  by  his  negligence,  or  by  his  discharging  the  plaintiff  from  the  per- 
formanee.    3  Saund.  139-133. 

'  Worsley  v.  Wood,  6  T.  &  R.  710,  anU^  130. 
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proved,  which  was  necessary  to  sustain  tlie  action.^  2dlj.  If 
the  Covenaots  be  concurrent,  and  the  acts  of  both  parties  are 
to  be  perfonned  at  the  same  time,  the  plaintiff  must  aver  a  per- 
£>rmance,  or  an  offer  to  perform  on  his  part,  or  a  readiness  to 
perform,  and  that  the  defendant  had  notice  thereofl^  3dly.  If 
the  covenants  be  independent,  performance  need  not  be  aver- 
red on  the  part  of  the  plaintiff;  and  it  is  no  excuse  for  the  de- 
fendant that  the  plaintiff  has  been  guilty  of  a  breach  of  his 
covenant.® 

4.^^llegaiion  ofproferL']    When  the  deed  alleged  in  the  When  the 
declaration  is  the  foundation  of  the  action,  and  not  stated  as  an  plaintiff 
inducement  only,  the  plaintiff  must  allege  that  he  brings  it  into  ^^ 
court,  or  as  it  is  tedinically  termed,  '<  make  a  profert  of  it,''  prof^of 
the  practical  import  of  which  is  that  the  plaintiff  has  the  deed  the  deed, 
ready  to  give  the  defendant  a  view  and  copy  of  it,  if  he  requires 
it,  or,  to  use  the  technical  phrase,  on  demand  of  oyer.(\)    If 
the  deed  be  in  the  hands  of  the  opposite  party,  or  if  it  be  lost 
or  destroyed,  the  plaintiff  need  not  make  profert,  but  allege 
that  matter  as  an  excuse.    An  excuse  for  the  omission  of  a 
profert  is  traversable,  and  therefore  should  always  be  accord- 
ing to  the  fact.^    If  profert  is  made,  and  non  est  factum  be 
{>leaded,  the  plaintiff^  will  be  nonsuited,  for  he  will  not  be  al- 
owed  to  show  at  *the  trial  that  the  deed  was  lost  or  destroyed,    '691 
or  in  the  defendant's  possession;  or  to  give  secondary  evidence 
of  its  contents.^  When  profert  is  alleged,  and  the  plaintiff  can- 
not imnluce  the  deed,  the  proper  course  for  him  to  pursue  is  to 
move  to  amend  the  declaration  by  stating  the  facts  which  ex- 
cuse the  omission;'  such  motion  should,  however,  be  made  be- 
fore the  trial,  for  it  is  too  late  at  Nisi  Prius.^^ 

S^-^ySverment  of  breach.^    The  allegation  of  breach  must  The 
be  governed  by  the  nature  of  the  stipulation;   it  should  be  hreaeh 
assigned  in  the  words  of  the  covenant,  either  negatively  or  ™'*?^  ^ 
affiiiiatively,  or  in  words  coextensive  witlx  the  i^port/and  ^^ 
effect  of  it.'*    It  is  sufficient  to  assign  the  breach  in  jthe  words  co-ezten- 
of  the  covenant,  if  in  so  doing  a  distinct  act  of  the  defend-  sire  with 
ant  amounting  to  a  breach  be  set  forth.*     In  covenant  by  ^^  import 

^  3  Samid.  S5d.  Feny  v.  Williama,  8  Taunt.  6S,  (4  Eng.  G.  L.  18,)  afde^  118, 
190.    Jones  «•  Barklev,  Doug.  684.    1  Saund.  888,  n.  1. 

^  See  Jones  v.  Barldey,  tupra,  Glaxebrook  9.  Woodrow,  8  T.  R.  366,  ante^  683. 
Morton  v.  Lamb,  7  T.  R.  125.  Levy  v.  Herbert,  7  Taunt.  314.  (3  Eng.  C.  L.  119.) 
And  see  Seymour  v.  Gartside,  3  D.  &  R.  55,  (16  Eng.  C.  L.  73,)  anU^  133. 

«  See  Thomas  «.  Cadwallader,  anie^  683.    Campbell  v.  Jones,  atUe^  686. 

'  1  Saund.  9.    See  Pearse  «.  Morrice,  3  B.  &  Ad.  396,  on^e,  675. 

•  Id.  Smith  V.  Woodward,  4  East,  585.  '  Id. 

c  Fame  v.  Bustin,  1  Stark.  74.    (3  Eng.  0.  L.  308.) 

k  Com.  Dig.  Plead.  6.  1  Ch.  PI.  333.  3  Saund.  181,  a.  Falmouth  (Earl  of)  9. 
Thomas,  1  C.  &  M .  89,  on^e,  135. 

1  Warn  V.  Biclcford,  7  Price,  550. 

(1)  (flmith  y.  JBnsry,  7  Haltted,  53.) 
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efUMco-  an  apprentioe  for  not  finding  victoals  and  other  necessaries, 
^^''>'*>^^  a  breach  in  the  words  of  the  covenant  is  sufficient*  Where 
the  covenant  is  that  the  grantee  shall  quietly  enjoy  withont 
the  interruption  of  the  covenantor,  his  heirs  or  executors,  it 
is  sufficient  to  allege  as  a  breach,  that  he,  or  his  heirs  or 
executors  entered  without  riiowing  it  to  be  a  lawful  entry.^ 
But  some  act  must  be  shown  by  which  the  plaintiff  was  in- 
terrupted for  otherwise  the  breach  will  not  be  well  assigned.* 
But  in  a  covenant  for  quiet  enjoyment,  without  interruption 
by  the  grantee  or  any  person  lawfuQy  claiming  under  him, 
the  breach  should  show  that  the  party  who  evicted  the 
plaintiff  had  a  lawful  title,  and  was  therefore  not  a  trespasser; 
it  is  however  sufficient  to  state,  that  the  evictor  lawfully  claim- 
ing title  under  the  grantee  entered,  without  setting  forth  the 
particulars  of  his  title.'  In  covenant  not  to  use  rooms  in  a 
certain  way,  a  new  breach  is  committed  every  day  the  rooms 
•692  *are  so  used,  and  a  waiver  of  the  forfeiture  does  not  prevent 
the  lessor  from  taking  advantage  of  a  subsequent  breach.*^ 
If  a  lessor  covenant  for  quiet  enjoyment  against  the  lawful 
let,  suit,  entry,  jbc,  of  himself,  his  heirs  and  assigns,  the 
declaration  for  a  breach  of  the  covenant  need  not  expressly 
allege  that  he  entered,  <<  claiming  title,"  if  the  disturbance 
complained  of  be  such  as  clearly  appears  to  be  an  assertion  of 
right' 

In  assigning  a  breach  of  covenant  which  was  for  quiet 
enjoyment,  it  is  sufficient  to  allege  that  at  the  time  of  the 
demise  to  the  plaintiff,  A.  B.  had  lawful  right  and  title  to  the 
premises,  and  having  such  lawful  right  and  title,  entered, 
&C.,  and  evicted  him,  &c.,  without  showing  what  tide  A.  B. 
had,  or  that  he  evicted  the  plaintiff  by  legal  process,  &c.* 
In  an  action  for  a  breach  ot  covenant  on  the  defendant's 
demise,  for  not  having  a  good  title  to  demise  for  the  whole  of 
the  term  demised,  whereby  the  plaintiff's  assignee  of  the  lease 
was  evicted,  and  the  plaintiff  put  to  costs  in  an  action  against 
him  by  such  assignee,  for  such  eviction;  the  plaintiff  must 
show  who  evicted  the  assignee,  and  merely  stating  that  a  third 
person  was  seised  in  fee  of  the  premises,  and  that  the  as- 
signee was  evicted  generally,  is  not  sufficient^  A  declara- 
tion in  an  action  for  quiet  enjoyment  having  set  out  an 
indenture  from  «f  •  to  A,  in  whioi  it  was  recited  that  J.  S. 
demised  the  premises  to  A,  by  indenture,  and  it  was  after- 
wards stated  that  J.  S.  had  entered  and  ejected  C.  from  the 
premises  for  a  forfeiture;  held,  that  the  court  might,  after 

*  3  Lev.  170. 

^  1  Saund.  IBl,  o.  « Id. 

'  HodgBon  V.  The  East  India  Company,  8  T.  R.  S7B.    3  Sannd.  181. 

•  Doe  d.  Ambler  v.  Woodbridge,  9  B.  &  C.  377.  (17  Eng.  C.  L.  399.)  S.  P. 
Doe  V.  Johnson,  1  Stark.  411.  (9  Ensr.  C.  L.  448.)  Doe  d.  Flower  o.  Peck,  I  B. 
ft  Ad.  498.    (90  Eng.  C.  L.  417.) 

'  Lloyd  V.  Tompkins,  1  T.  R.  671.  >  Foster  v.  Pierson,  4  T.  R.  617. 

k  Fnaer  «.  Skey,  9  Chittf ,  646.    (18  Eng.  C.  L.  441.) 
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▼erdict,  presume  that  J.  S.  had  a  title  to  the  premises^  although 
there  was  no  express  allegation  of  that  fact;  and  although  part 
of  the  special  damage  laid  in  the  declaration  did  not  fall  strictly 
iiirithiQ  the  covenant  all^;ed  to  be  broken;  it  must  be  presumed 
after  verdict,  that  the  jury  were  directed  at  the  trial  not  to  take 
that  part  into  their  consideration.* 

*In  an  action  of  covenant  <<  that  the  grantor  has  good  right    *693 
and  lawful  authority  to  grant/'  the  breach  may  be  as  general  Assign- 
as  the  covenant,  following  the  words  thereof  in  (he  negative,  as  P®"* J^^ 
it  lies  more  properly  in  the  knowledge  of  the  lessor,  what  ^^'••^•■* 
estate  he  had  in  the  land  which  he  demised,  than  in  the  lessee 
who  was  a  stranger  to  it> 

The  plaintiff  should  be  careful  not  to  qualify  the  negative 
words  of  his  breach  by  adding  affirmatively  other  matters  of 
breach.  In  covenant  to  allow  a  business  to  be  carried  on 
in  a  certain  shop,  a  breach  that  defendant' improperly  shut 
up  the  shop  is  sufficient,  without  alleging  (hat  the  shop  was 
shut  up  at  unreasonable  or  improper  times.*  If  the  breach 
of  a  covenant  be  assigned  thus,  ^that  the  defendant  had 
not  used  a  farm  in  a  Imsbandlike  manner,  but  on  the  con- 
trary, had  committed  waste,''  the  plaintiff  cannot  give  evi- 
dence of  the  defendant's  using  the  farm  in  an  unbusbandlike 
manner,  if  it  do  not  amount  to  waste.^  In  assigning  the 
breach  of  a  covenant  not  to  release  a  debt,  or  not  to  as- 
sign without  license,  it  must  be  averred  that  the  release  or 
alienation  was  without  license,  though  the  burden  of  prodf  of 
license  would  still  be  affirmatively  on  the  defendant.®  If  the 
covenant  be  in  the  disjunctive,  the  breach  ought  to  state  that  CoTenani 
the  defendant  did  not  do  one  act  or  the  other.  But  where  the  in  the  di*- 
covenant  was  to  "  pay  or  cause  to  be  paid  a  sum  of  money,"  J'^^^'tiTe. 
it  was  held  sufficient  in  assigning  the  breach,  to  state  that  the 
defendant  did  not  pay,  omitting  the  words  <<  or  cause  to  be 
paid,"  for  he  who  causes  to  pay,  pays.'  So  where  there  are 
several  plaintiffs,  a  breach  that  the  defendadt  did  not  pay  them 
is  sufficient,  without  saying  <<  either  of  them,"  and  if  there  be 
several  defendants,  an  averment  that  they  have  not  paid  is 
sufficient,  for  payment  by  one  is  payment  by  alls  When  a 
profert  or  an  excuse  for  the  omission  is  unnecessary,  an  aUega- 
*tion  making  the  profert,  will  be  considered  as  surplusage,  and  *694 
will  not  entitle  the  other  party  to  oyer.^  The  omission  of  pro- 
fert when  necessary  can  only  be  taken  advantage  of  by  spe- 
fert  demurrer.' 

Though  a  breach  may  be  assigned  in  the  words  of  the  co- 

*  Campbell  «.  Lewis,  (in  Enor,)  3  B.  &  A.  399.   (5  Ebg.  G.  L.  333.)   S.  C,  Lewis 
V.  Campoell,  3  Moore,  35. 

^  d  Saond.  181,  a.    Bradshaw'e  ease,  9  Co.  60. 

'  HodffOB  e.  Giay,  4  Oowl.  P.  C.  733.       *  Hanis  9.  Bisiitle,  3  T.  R.  307* 

•  Vin.  Ab.  Cov.  L.  a.  63.    1  Ch.  PI.  336. 

'  Alebeiry  v.  Walby,  Stra.  S31.    1  Smiiid.  »34,  e. 

t  Id.  5th  Ed.  ^  Morris's  ease,  9  8alk.  497. 

1 4  ft  6  Ann.  e.  76.    Com.  Dig.  PBeader,  8. 17. 
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Assign-  Tenant,  it  must  not  be  too  general,  it  must  Aow  the  subject 
^^h  ^^  h  °^^^^  ^^  ^^^  complaint;  an  assignment  of  a  breach  in  the 
most  not  ^^'^  ^^  ^^®  covenant  was  held  ill  upon  a  demuner  to  the  de- 
be  too  ge^  fendant's  plea,  because  the  assignment  did  not  show  any  par- 
nenl.  ticular  act  or  any  omission  by  ti^e  defendant  which  amounted 
to  a  breach  of  his  covenant*  So,  where  «/f .  and  B.  were  les- 
sees of  a  coal-mine,  ./f .  being  also  lessee  in  trust  for  himself^ 
and  B.  of  land  adjoining,  for  the  working  of  the  mine,  cove- 
nanted with  C  that  he  would  do  nothing  whereby  an  annuity 
charged  upon  the  profit  which  might  be  made  under  the  leases 
of  the  mine  and  land  might  be  impeached.  In  an  action  on 
the  covenant  C  assigned  as  breaches,  1st,  that  j9.  surrmideied 
the  land  and  took  a  new  lease  to  himself  and  B.  jointly  in 
trust  for  other  persons,  whereby  the  annuity  became  and  was 
impeached,  ana  the  plaintiff  lost  his  remedies  to  enibroe  it; 
2dty,  that  •S.  and  B.  accepted  a  new  lease  of  the  land,  at  an 
increased  rent,  and  in  other  respects  'upon  less  advantageous 
terms,  for  the  fraudulent  purpose  of  obtaining  from  the  lessor 
a  demise  of  mines  under  the  land  upon  terms  advantageous  to 
A.  and  J?.,  whereby  the  annuity  became  and  was  impeached; 
3dly,  that  A.  and  B.  assigned  (amongst  other  things)  such 
neighboring  mine  and  the  land  to  />.,  whereby  the  annuity  be- 
came and  was  impeached: — held,  that  the  declaration  was  in- 
sufficient for  not  showing  in  what  manner  die  acts  complained 
of  operated  to  impeach  the  annuity.^ 

If,  however,  the  covenant  be  to  do  or  forbear  a  specific  act, 
it  will  be  sufficient  to  assign  the  breach  in  the  words  of  the 
contract,  as  in  covenant  for  revoking  an  arbitrator's  authority, 
it  is  sufficient  to  aver  that  the  defen&nt  by  deed  revokedy  with- 
out saying  that  he  gave  notice  of  ibe  revocation  to  the  arbitra- 
*695  tor,  *for  without  such  notice  there  could  be  no  revocation,  con- 
sequently the  allegation  imported  notice.* 

As  to  the  consequences  of  the  omission  or  insufficiency  of  a 
breach,  see  anie.^  However  informally  a  breach  of  covenant 
may  be  assigned  in  the  declaration,  yet  after  judgment  by  de- 
&ult,  the  court  will  decide  in  accordance  with  die  justice  of 
the  case  notwithstanding  the  informality.* 

■  - 

•  Warn  v.  Bickford,  7  Price,  550. 

0  Pitt  V.  WiUiams,  4  Not.  &  M.  412.    2  Adol.  &  Ellis,  419.    (89  Eng.  C.  L  138.) 

•  Vignior^s  case,  8  Co.  163.    Marsh  v.  Bulteel,  5  B.  &  A.  507.    (7  Eng.  C.  L. 
175.)    1  Ch.  PI.  333.    Where  the  author  puts  a  oii«r«. 

'  135.  «  Brookes  v.  Hebetd,  8  D.  &;  R.  69. 
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SECTION  XX. 

THE  PUBADISrOS. 

In  an  action  of  covenant  there  is  no  general  issue.  Even 
before  the  new  rules  the  plea  of  nori  est  factum  only  put  in 
issue  the  due  execution  of  the  deed.  Since  the  new  rules,  <<  In 
deed  on  specialty  or  covenant,  the  plea  of  non  est /actum  shall 
operate  as  a  denial  of  the  execution  of  the  deed  in  point  of  fact 
only,  and  all  other  defences  shall  be  specially  pleaded,  includ- 
ing matters  which  make  the  deed  absolutely  void  as  well  as 
those  which  make  it  voidable/'* 

The  plea  of  non  inf  regit  conventio^iem  is  bad  on  demurrer, 
but  it  would  be  good  after  verdict^    Siens  en  arriire,  is  also  Riens  «n 
a  bad  plea,  because  it  impliedly  admits  that  although  nothing  aniere. 
is  now  due,  yet  that  the  money  was  not  paid  on  the  appointed 
day.®  Where  in  covenant  upon  a  lease  the  breach  alleged  was 
that  during  the  term,  to  wit,  on  the  25th  of  March,  two  quar- 
ters' rent  became  due;  a  plea  ^  that  no  quarters'  rent  ending 
the  25th  of  March  then  became  due  according,  *to  the  provi-    *696 
sions  of  the  indenture,  in  manner  and  form,  &c.,"  was  held  ilL 
^  The  substantial  allegation,"  said  Tindal,  C.  J.,  <^  is,  that  the 
rent  became  due  during  the  term,  and  though  a  particular  day 
is  specified,  that  carries  it  no  farther;  then,  according  to  the  old 
authorities  Hens  in  arrilre  is  no  plea  to  a  covenant  for  pay-» 
ment  of  rent  on  a  particular  day."^ 

In  this  action,  therefore,  the  defendant  must  specially  deny 
that  the  deed  declared  upon  was  executed  by  him,  or  show  a 
performance  or  a  legal  excuse  for  the  non-performance  of  his 
covenant;  or  admitting  the  breach,  that  he  was  discharged  by 
matter  ex  post  facto.    Under  non  est  factum  it  is  incumbent  Evideiiee 
on  the  plaintiflf  to  show  that  the  defendant  has  executed  the  ^"^^^  "<« 
deed  as  stated  in  the  declaration;  and  the  defendant  may,  at  ^fi^^^* 
the  trial,  take  advantage  of  any  alteration  or  erasure,  for  if  any 
alteration  has  been  made  it  is  not  the  same  deed  which  the  de- 
fendant executed,  and,  therefore  he  is  not  liable  on  it®    The 
defendant  may  also  under  this  plea,  avail  himself  of  a  variance 
in  setting  out  the  deed  in  the  declaration,^  unless  he  craves  oyer 

*  R.  G.  H.  T.  4  W.  IV. 

k  HodgsoD  V.  The  East  India  Comrany,  8  T.  R.  278.  Bone  v.  Eyre,  2  61. 1312. 
Taylor  v.  Needham,  2  Taunt  278.  Com.  Dig.  Pleader,  (2  V.)  PkU  v.  Russell,  3 
Lev.  19. 

*  Haie  V.  Sarille,  1  Brownlow,  19.  Oowp.  589.  It  seems,  however,  that  it  wonld 
be  a  good  plea  in  debt  for  rent.  Warner  «•  Theobald,  Cowp.  588.  Where  there  is  a 
covenant  in  a  lease  to  allow  so  much  of  the  rent  as  may  be  necessary  to  be  expended 
ia  lepairing  the  premises,  evidence  of  repsirs  and  money  expended  thereon  will  sup- 
port the  plea  of  riens  in  arridre  to  an  avowry.    Woods  v.  Rock.  1  Alcock  &  Nap.  57» 

'  Baden  v.  Flight,  3  Bing.  N.  C.  685.    (32  Eng.  C.  L.) 

*  Cock  V.  Coxwell,  I  OJe,  177.    2  C.  M.  &  R.  291. 

'  Pitt  «.  Green,  9  East,  188.    As  to  variances,  see  ante^  676,  et  seq. 
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and  sets  it  out;  for  by  that  the  variance  would  be  aided,  be- 
cause the  deed  set  out  becomes  part  of  the  dedaiation,  and  the 
only  question  then  would  be  whether  the  deed  set  out  was  ex- 
ecuted by  the  defendant* 
At/  habmi  It  is  a  general  rule  that  a  tenant  shall  not  be  permitted  to 
in  tene-  controvert  the  title  of  his  landlord  to  the  premises  which  he 
**"***•  holds  under  him.  Therefore,  in  an  action  of  covenant  on  the 
indenture  the  lessee  cannot  plead  generally  that  the  lessor  had 
no  interest  in  the  demised  premises;^  nor  that  the  lessor  had 
only  an  equitable  estate  in  the  premises;  for  that  is  tantamount 
to  a  plea  of  nil  habuii  in  tenementis^  But  if  the  plaintiff 
claim  as  heir,  devisee,  or  assignee  of  the  lessor,  the  lessee  may 
traverse  the  derivative  title  of  the  plaintiff;  or  admitting  that 
the  lessor  had  some  legal  estate  in  the  premises  at  the  time  of 
*697  the  demise,  *he  may  plead  that  it  was  a  different  estate  from 
that  set  out  in  the  declaration,  and  thereby  show  that  the  plain- 
tiff has  not  the  title  which  he  claims.  As  where  a  covenant 
was  brought  on  a  lease  for  years  by  the  plaintiff  as  heir  in  re- 
version in  fee  to  his  father,  and  the  defendant  pleaded  that  the 
father,  when  he  made  the  lease,  was  only  tenant  for  life,  and 
the  father  being  dead  the  lease  determined,  and  traversed,  that 
the  reversion  belonged  to  the  father  in  fee;  on  demurrer,  the 
plea  was  held  good,  and  the  court  said,  that  the  defendant 
might  either  traverse  that  the  father  was  seised  of  the  rever- 
sion in  fee,  or  that  it  descended  to  the  plaintiff.^  So,  where  in 
covenant  for  non-payment  of  rent,  on  an  indenture  by  the  as- 
signee of  the  lessor  against  lessee,  the  declaration  alleged  that 
the  lessor  was  possessied  for  the  remainder  of  a  term  of  twen- 
ty-two years,  commencing  from  the  25th  of  December,  1797, 
and  that  on  the  7th  of  March,  1811,  he,  by  indenture,  demised 
to  the  defendant  to  hold  from  the  20th  of  December  then  last 
past  Plea,  that  the  lessor  was  not  at  the  time  of  making  the 
indenture  possessed  for  the  residue  of  the  said  term  modo  et 
fortnd.  Held,  that  such  plea  was  good  on  general  demurrer, 
for  the  defendant  did  not  deny  the  title  of  the  lessor  to  grant 
the  term  which  he  possessed,  but  the  plaintiff 's  title  only.  The 
allegation  of  possession  by  the  lessor  for  twenty  years  was  made 
by  the  assignee,  not  the  lessor;  and  the  defendant  had  a  right 
to  know  whether  there  was  a  privity  between  him  and  the 
assignee,  by  mesins  of  a  conveyance  by  the  lessor  of  a  true  title.® 
In  a  subsequent  case,  Bayley,  J.,  recognised  the  above  deci- 
sion, observing,  that  when  a  lessee  was  sued  by  the  assignee  of 


*  Snell  V.  Snell,  4  B.  A;  C.  741.  (10  Engr.  C.  L.  453.)  Swallow  v.  Beaamont,  8 
B.  &  A.  765. 

»  3  Saund.  418.  Palmer  v.  Ekins,  S  Stra.  818.  S  Lord  Raym.  1550.  Parker  «. 
Maiming,  7  T.  R.  537.  See  Hodgson  «.  Sharpe,  10  East,  350.  Taylor  v.  Needham, 
9  TaaDton,  278. 

«  Blake  v.  Foster,  8  T.  R.  487. 

'  BnidDell  o.  Roberts,  2  Wils.  143.    9  Saund.  418. 

*  Carrick  «.  Blagrare,  4  Moore,  303.    S.  C.  1  B.  &  B.  531.    (5  Eng.  C.  L.  178.) 
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the  lessor,  the  defendant  was  at  liberty  to  say  that  the  lessor 
had  not  such  an  interest  as  could  pass  to  the  assignee.* 

A  general  plea  of  performance  is  good  where  tfie  covenants    *698 
saed  upon  are  in  the  affirmative.  Performance  must  be  plead-  Plea  of 
ed  in  the  i^ords  of  the  covenant,  for  if  pleaded  otherwise  it  is  pei^^^n^i- 
1>ad  even  on  general  demurrer^    But  a  general  averment  of  ^^^ 
I>erformancey  ^  according  to  the  provisions  of  the  said  agree- 
ment/' is  sufficient  on  general  demurrer,  although  the  agree- 
ment  coc^tains  conditions  precedent,  and  a  specific  averment  of 
performance  would  have  been  indispensable  on  special  demur- 
rer.^ If,  however,  any  of  the  covenants  be  in  the  negative,  the 
defendant  must  plead  specially,  for  a  negative  cannot  be  per- 
formed;' and  if  any  of  them  be  in  the  disjunctive  he  must  show 
ivhich  of  them  he  has  performed.^    Where  the  covenant  is  for 
the  act  of  a  stranger,  performance  generally  is  not  a  good  plea, 
the  defendant  must  show  how  performed.'(l) 

In  a  covenant  for  nonpayment  of  rent,  ehtry  and  eviction  is  Entqr  sad 
a  good  plea;  for  the  lessee  has  a  right  to  show  that  he  does  not  erietion. 
enjoy  that  which  was  the  consideration  for  his  covenant;  if, 
therefore,  he  has  been  evicted  he  cannot  be  compelled  to  pay 
the  rent;  eviction  is  a  suspension  of  the  rent,  but  the  plea 
must  state  an  eviction  or  expulsion  of  the  lessee  out  of  all  or 
some  part  of  the  demised  premises  aiKl  keeping  him  out  of  pos- 
session until  after  the  rent  became  due;^^  a  mere  trespass  will 
not  suffice.^  The  entry  and  eviction  must  be  specially  pleaded, 
and  where  an  eviction  by  a  stranger  is  pleaded,  the  *lessee  must    *699 
show  that  such  stranger  had  a  right  to  evict  him,  and  set  out 
his  title.' 

A  release,  we  have  seen,  is  a  dischai^e  of  the  covenant ;!  Release. 

'  Seymoor  v.  Frances,  K.  B.  M.  T.  1828.  Law  Journal,  vol.  7,  p.  18.  1  Ch.  PI. 
487.  In  1763,  a  lessor  having  only  an  equitable  estate  in  a  certain  field,  demised  a 
portion  of  the  field  to  a  lessee  for  ninety-nine  years.    In  1773,  the  lessor  having  ao- 

auired  the  legal  estate  in  the  field,  demised  the  residue  of  the  field  to  the  lessee  for 
tie  same  term,  by  an  indentare,  which  recited  the  former  lease,  stipulated  for  its  con- 
tinuing in  force,  but  provided  tiiat  no  more  rent  shoald  be  paid  for  the  entire  field  than 
was  paid  for  the  first  portion,  and  that  the  rent  to  be  paid  for  the  entire  field  was  meant 
to  be  the  same  as  that  reserved  for  the  first  portion.  Held,  that  the  assignee  of  the 
reversion  could  not  sue  the  assignee  of  the  lessee  upon  the  covenants  in  Uie  lease  of 
1763.  Whitton  v.  Peacock,  3  Bing.  N.  C.  411.  (89  Eng.  C.  L.  375.)  1  Hodges, 
376.    See  S.  C.  3  Myhie  &  K.  335,  anU^  658. 

^  Scudamore  v.  Stratton,  1  Bos.  &  P.  455.  It  is  no  defence  at  law  to  an  action  on 
an  indenture  of  lease  by  the  trustee  of  a  nsuty  who  has  become  bankrupt,  that  the 
defendants,  the  lessees,  have  performed  tneir  covenants  with  the  assignees  of  the 
eeahii  que  truwt.    Britten  v.  Britten,  or  Perrott,  3  C.  &  M.  597.    4  Tyr.  473. 

«  Yarley  v.  Manton,  9  Bing.  363.    (33  Eng.  C.  L.  307.) 

1  Cropwell  e.  Peachy,  Cro.  Eliz.  691. 

•  Co.  Litt  303,  A.  '  B.  N.  P.  166. 

>  Co.  Litt.  148,  b.  Dorrel  v.  Andrews,  Hob.  190.  Timbrell «.  Bullock,  Sty.  446. 
1  Sannd.  304.    Hodgskin  v.  Queensborough,  'Willes,  139. 

k  Id.  Hunt  0.  Cope,  Cowp.  443.  Nor  wul  an  illegal  ouster  by  the  lessor.  Youchell 
V.  Dancastell,  Moor,  891.    1  Saund.  304,  5th  Ed. 

t  Jordan  v.  Twells,  Cas.  Temp.  Hard.  171.    1  Saund.  304. 

)  Ante,  653. 

(1)  (Soe  Finney  v.  BoeAme,  3  GiU  &  Johns.  43.) 
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formerly  it  might  be  given  in  evidence  under  the  general  iflBoe 
but  since  the  new  rules  it  must  be  specially  pleaded,  being 
matter  in  confession  and  avoidance. 
Aoooid  Accord  and  satia&ction  is  a  good  plea  where  there  has  been 

anA  satis-  |^  breach  of  the  covenant,  but  not  before  breach;  for  a  deed 
^^"^     cannot  be  discharged  except  by  matter  of  as  h%h  nature; 
accord  and  satisfaction,  therefore,  cannot  dischai^  the  cove- 
nant, but  it  goes  in  disdiarge  of  the  danu^jes,  a  right  to  which 
does  not  accrue,  until  there  be  a  breach  of  the  covenant.    In 
every  action  where  compensation  is  demanded  by  way  of 
damages  only,  accord  and  satisfisuction  is  a  good  bar.* 
A  plas  of      Where  in  an  action  of  covenant  for  neglecting  to  repair,  the 
an  accord  defendant  pleaded,  that  after  the  covenant  had  been  iMroken,  an 
which  is    agreement  was  entered  into  between  the  plaintiff  and  the 
o^^u^  defendant,  that  in  consideration  that  the  defendant,  at  the 
not  exe-     request  of  the  plaintiff  had  become  tenant  of  the  prenuses 
ctttid  be-   from  year  to  year  at  a  certain  rent,  and  had,  at  the  request  of 
fore  action  (j^q  plaintiff,  promised  to  repair  the  premises  before  the  12th  of 
nS  Mffi."  -^P"'*  **^  ^^^^  *®  plaintiff  would  give  time  till  the  12th  of 
cieot  in  an  April  for  such  repairs,  without  bringing  an  action,  and  in  case 
action  on  a  the  premises  should  be  repaired  by  the  12th  of  April,  would 
covenant  relinqui^  all  claims  in  respect  of  the  breach  of  covenant,  with 
'   an  averment  that  though  the  defendant  was  ready  to  perform 
the  agreement,  the  plaintiff  brought  the  action  before  the  12th 
of  April;  held  ill,  on  motion  in  arrest  of  judgment;  Jir^,  be- 
cause it  was  a  plea  of  an  accord,  which  was  executory  only, 
and  not  executed;  and  a  plea  of  accord,  to  be  good,  must  show 
an  accord  which  ought  to  be  executed,  and  has  been  executed 
before  action  brou^t;  and  secotuily^  becaiise  it  did  not  show 
a  good  consideration  for  the  defendant's  promise  to  repair 
before  the  12th  of  April,  or  for  the  plaintiff's  promise  to  for- 
bear to  sue  until  that  day;  for  the  defendant  was  liable  to 
damages  for  a  breach  of  the  covenant,  before  he  made  the  pro- 
mise to  repair  before  the  12th  of  April,  consequently  such 
promise  could  be  no  consideration  for  the  plaintiff's  promise 
to  forbear;  and  as  snch  promise  to  repair  was  not  made  until 
after  the  new  tenancy  was  contract^,  the  tenancy  was  no 
consideration  for  the  subsequent  promise.^ 
Tender.         Upon  a  bare  covenant  for  the  payment  of  money,  the 
defendant  may  plead  a  tender.    Therefore  where  an  action  of 
debt  was  commenced  against  the  defendant  for  the  non-pay- 
ment of  rent,  and  discontinued,  9^nd  an  action  of  covenant  was 
then  brought  for  the  same  rent,  which  the  defendant  tendered 

Ereviously  to  its  commencement;  held,  that  such  tender  might 
e  pleaded.®  So  in  covenant  on  insurance  against  fire,  a  ten- 
der may  be  pleaded,  and  money  paid  into  court  under  19  Geo. 
II,  c  37,  s.  7.* 

I  ,  _       ■  I  r f  I  t  1-1-   — 

*■  Alden  v.  Blagae,  Cro.  Jac.  99.    Kaye  «•  Wa^hom,  1  Taunt.  498.    See  on/e,  132. 

^  Bajley  v.  Homan,  3  Bing.  N.  C.  915.    (33  Enf^.  C  LJ 

•  Johnson  v.  Claj,  1  Moore,  900.    7  Tannton,  486.    (9  Engr.  C.  L.  181.) 

<  Solomon  e.  Berwick,  3  Taunton,  317.    See  ante^  133,  et  aeq. 
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A  set  off  is  allowed  in  an  action  of  covenant  for  non**  Set  off. 
payment  of  money  as  for  rent  By  the  new  rules,  set  off 
must  be  specially  pleaded;  but  even  before  the  new  rules,  it 
'was  necessary  to  plead  it  specially  in  an  action  on  specialty, 
becanse  there  was  no  geneml  issue  in  such  action.*  But  the 
defendant  cannot  set  off  unliquidated  damages  arising  from 
other  covenants  to  be  performed  by  the  plaintiff;^  nor  will  a 
plea  of  set  off  be  sustained  in  an  action  for  unliquidated 
^damages  as  in  covenant  for  not  indemnifying  the  plaintiff  *700 
against  taxes.* 

Where  in  covenant  against  an  assignee  of  a  lease  the  plain-  A  plea  it 
tiff  declared  that  all  the  right,  &c.,  vested  in  the  defendant  by  H  ^*^^ 
assignment,  and  that  afterwards  the  premises  were  out  of  repair  ^J?^  ^^ 
and  defendant  pleaded  in  bar  that  for  one  period  he  was  pos-  whole  so- 
sessed  of  one  sixth  of  the  premises  as  tenant  in  common  with  tion. 
w2.,  A  and  C,  and  for  another  period  of  one4hird  as  tenant  in 
common  with  B,  and  C,  and  that  no  more  or  greater  interest 
in  the  premises  ever  came  to  him  by  assignment;  held,  that  the 
plea  was  bad  in  substance,  as  it  could  not  be  a  bar  to  the  whole 
action;  that  it  was  bad  in  form  also,  as  it  merely  confessed  that 
defendant  had  possession  of  part  of  the  premises,  and  not  that 
he  was  assignee.  The  defendant  should  have  pleaded  in  abate- 
ment, and  should  have  shown  how  the  other  persons  became 
tenants  in  common  with  him/  In  covenant  for  seven  quarters' 
rent,  a  plea  showing  a  surrender  before  the  last  four  of  the 
seven  quarters'  rent  accrued,  is  bad  on  demurrer,  because  it 
does  not  go  to  the  whole  breach,  and  the  breach  is  not 
entire,  but  part  of  it  may  be  proved.^    A  covenant  by  lessor, 
that  lessee  paying  the  rent  and  performing  covenants  shall 
quietly  enjoy,  is  not  a  conditional  covenant;  and  a  plea  stating 
the  non-payment  of  the  rent,  or  the  non-performance  of  a 
covenant  by  the  lessee  (to  insure,)  is  no  bar  to  an  action  by 
the  lessee  on  the  covenant  for  quiet  enjoyment/ 

Formerly,  payment  of  money  into  court  was  not  permitted  Payment 
when  the  damages  were  unliquidated  and  the  breach  was  not  ?*"  money 
for  a  money  demand,  as  in  an  action  for  dilapidations;'  but  ^^  ^^"^ 
by  a  recent  statute  money  may  in  all  cases  of  covenant  be 
brought  into  court ;^  such  payment  admits  the  execution  of  the 
deed;'  and  if  two  breaches  be  assigned  in  one  count,  and 
the  defendant  pay  money  into  court  upon  one  of  them,  it  admits 
the  whole  contract  as  set  out  in  the  count,  so  as  to  enable  the 


*  B.  N.  P.  ISO.   Oldenehaw  «.  Thompson,  5  M.  A;  S.  164.    1  Stark.  811.    (2  Eng. 
C.  L.  404.)    See  onfe,  161. 

b  Hewlett  V.  Strickland,  Cowp.  56.    Weigal  v.  Waters,  6  T.  R.  488. 
«  Cooper  ««  Robinson,  9  Chitty,  161.    (18  Enff.  C.  L.  984.) 
^  Merceron  «.  Dowson,  5  B.  &  C.  479.    (11  Eng.  C.  L.  377.) 

*  Barnard  «.  Dathj,  5  Tannt  97.    (1  Enff.  C.  L.  7.) 

'  Dawson  «.  Dyer,  9  Nev.  k,  M.  659.    5  B.  k,  Ad.  584.    (97  Eng.  C.  L.  199.) 
>  Salt  V.  Salt,  8  T.  R.  47.  ^  3  &  4  W.  IV,  e.  49,  s.  91,  onfe,  159. 

I  Dyer  v.  Ashton,  1  B.  ft  C.  3.    (8  Eng.  C.  L.  4.) 
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'plaintiff  to  recover  on  the  aeoood  breach  without  proof  of  the 

contract.* 


SECTION  XXL 

EVIDENCE. 

We  have  seen  that  non  est  factum  puts  in  issue  the  execu- 
tion of  the  deed  which  is  done  by  proving  the  sealing  and 
delivery  thereof  by  the  testimony  of  the  attesting  witnesses. 
A  deed      If,  however,  the  deed  when  produced,  appear  to  be  thirty 
^irty        years  old,  no  further  proof  is  requisite;  for  it  is  a  peremptory 
y®"*  .f[^  rule  of  law,  founded  upon  general  convenience,  that  aner  a 
^iJ^  *     lapse  of  thirty  vears,  proof  of  the  execution  of  a  deed  shall 
be  unnecessary.'    Some  account,  however,  ought  to  be  given 
of  the  place  where  it  has  been  kept,  for  it  is  essential  to  show 
it  has  been  brought  from  the  natural  and  legitimate  repository.^ 
When  a        It  was  formerly  held  that  the  production  of  a  deed  by  the 
deedpio-  adverse  party, in  compliance  with  a  notice  for  that  purpose 
^^ '^y   superseded  the  necessity  of  proving  the  execution  of  it*    But 
veree  par-  ^^  ^  "^^  settled  that  the  execution  of  the  instrument  must 
ty  need      be  proved  in  the  usual  way,  even  though  it  be  produced  by 
not  be       the  adverse  party.®    It  has,  however,  been  decided  that  where 
prored.      a  party  at  a  trial  produces  upon  notice  a  deed  under  which 
he  claims  a  beneficial  interest,  it  is  not  necessary  for  the  adverse 
party  to  prove  the  execution  of  it*"     And  the  court  came 
to  a  similar  decision  in  a  case  where  both  parties  claimed 
an  interest  in  the  instrument  so   produced.*     But  where  a 
party  produced,  at  the  trial  of  a  cause,  a  deed  which  had 
been  some  months  in  his  possession,  the  court  held  that  it 
could  not  be  received  in  evidence  without  the  ordinary  proof 
•702     *of  the  execution,  though  he  had  received  it  from  the  adverse 
party  who  had  formerly  claimed  a  benefit  under  it    ^  I  am  not 
aware,''  said  Bayley,  J., "  that  evidence  of  a  subscribing  wit- 
ness to  a  deed  has  ever  been  dispensed  with  on  the  ground  of 
its  coming  from  an  adverse  party,  except  where  the  instrument 
was  produced  by  such  party  at  the  trial?* 

»  B.  N.  P.  355.    I  Stark.  Er.  331.    Bae.  Ab.  Ey.  F.  647. 

*  Id.  And  if  there  be  any  blemish  or  erasure  on  the  face  of  it,  the  party  producing 
it  should  show  how  it  arose.  B.  N.  P.  225.  Henman  o.  Dickenson,  5  Bing.  183, 
(15  Eng.  C.  L.  409,)  afife,  393. 

*  R.  V.  Middlezoy,  3  T.  R.  41.    1  Esp.  109.  x 

*  Gordon  v.  Secretan,  8  East,  548. 

'  Pearoe  e.  Hooper,  3  Taunt.  69.    See  Doe  d.  Tyndale  «•  Heniingf,  6  B*  &  C.  28. 
(13  Eng.  C.  L.  99.)    9  D.  &  R.  15. 
clCnmht  V.  Martin,  Gow.  36.    (5  Engr.  C.  L.  446.)    Dallas. 
^  Vacher  v.  Cocks,  I  B.  &  Ad.  145.    (30  Eng.  C.  L.  364.) 


"When  pioof  of  the  execation  of  a  deed  is  necessary,  and  the  Execution 
sealing  and  deUvery  be  proved,  the  signing  is  not  essential.    It  consists  in 
is  immaterial  with  what  seal  it  is  seaJwl ;  one  piece  of  wax  wiU  ^jf '^^j. 
suffice  for  several  obligors.*    No  particular  form  or  ceremony  yerinc. ' 
is  essential  to  a  delivery;  it  is  sufficient  if  the  party  hj  any  act 
indicates  an  intention  to  put  the  deed  into  the  pos^ssion  of  the 
other  party  as  by  throwing  it  down  on  the  table  for  the  other 
to  take  it  up«    So,  if  a  stranger  deliver  it  with  the  assent  of 
the  party  to  the  deed.^ 

If  the  deed  be  made  by  a  corporate  body,  it  is  sufficient  to  Corporate 
prove  that  it  was  sealed  by  the  corporate  or  any  other 'seal  sottl* 
which  was  used  for  the  occasion,  without  proving  a  delivery  of 
the  deed.*    Where  a  deed  is  executed  by  power  of  attorney 
from  the  obligor,  the  power  of  attorney  must  be  proved  ;•*  proof 
of  the  delivery  of  a  sealed  instrument  will  be  evidence  that  the 
party  acknowledges  the  seal  to  be  his.®    If  the  deed  was  at-  When  the 
tested  and  the  witnesses  are  forthcoming,  it  must  be  proved  by  execution 
one  at  least  of  the  attesting  witnesses;  but  if  any  suspicion  be  p^**g^|,- 
attached  to  the  execution,  it  is  prudent  to  call  all  the  wit-  ^  attest- 
iiesses/    The  party  who  calls  an  attesting  witness  is  not  con-  ing  wit- 
eluded  by  his  evidence  if  he  refuses  to  tell  the  truth;  or  if  he  ness. 
does  not  prove  the  due  execution  of  the  instrument  the  attes- 
tation may  be  proved  by  another  witness.^^ 

In  addition  to  proof  of  the  execution  of  the  deed,  some  evi-  Proof  of 
*dence  of  the  identity  of  the  party  executing  it  must  be  given,  identity. 
Where  the  witness  stated  that  he  saw  the  instrument  executed      '^^ 
by  a  person  who  was  introduced  under  the  name  of  Hawkshaw- 
(the  name  of  the  defendant,)  but  could  not  identify  him  with 
the  defendant,  the  plaintiff  was  nonsuited.^ 

If  an  attesting  witness  can  be  produced,  and  there  be  no  ob- 
jection to  his  competency,  his  evidence  cannot  be  dispensed 
with,  not  even  by  proof  of  an  acknowledgment  of  the  execu- 
tion by  the  party  himself,  nor  by  proof  of  an  admission  of  the 
execution  made  by  him  in  his  answer  to  a  bill  in  equity.^  But  When  the 
if,  on  the  other  hand,  it  be  proved  that  the  attesting  witnesses  endence 

'  Shep.  Touch.  55.  Ball  0.  Dunsternlle,  4  T.  R.  315.  A  covenant  is  yalid  and 
binding  although  indorsed  on  the  deed  ai^r  signinff,  before  the  sealing  and  delivery. 
Lybam  «.  Waminfrton,  1  Stark.  163.    (2  Eng.  C.  L.  338.)    Ellenboroufl^. 

k  1  Stark.  E7.  393.  Co.  Litt.  36,  o.  Murray  v.  The  Earl  of  Stair,  2  B.  &  C.  83. 
(9  Eng.  C.  L.  33.) 

«  Perk.  G.  3.    1  Stark.  Ev.  333.  *  Id. 

•Id.  ' B.  N.  P.  864.     1  Stark.  Er.  3ft3. 

>  R.  V.  Harrington,  4  M.  &  S.  353.  Talbot  v.  Hodgson,  7  Taunt.  851.  (2  Eng. 
C.  L.  3M.)    Per  Lprd  Mansfield,  4  Burr*  3334. 

^  Parkins  v.  Hawkshaw,  3  Stark.  339.  (3  Eng.  C.  L.  333.)  Middleton  «.  Sandi- 
ford,  4  Camp.  34.  Whitelock  v.  Musgrove,  1  C.  &  M.  511.  See  Parke  v.  Mears, 
3  B.  &  P.  317.    Powell  v.  Blackett,  1  Esp.  97. 

I  Doe  V.  Dumford,  3  M.  &  S.  63.  Abbott  «.  Plumbe,  Dong.  305.  Johnson  v. 
Mason,  1  Esp.  89.  Jones  v.  Brewer,  4  Taunt  56.  Honeywood  «•  Peacock,  3  Camp. 
196.  But  payment  of  money  into  court  on  one  of  the  breaches  of  coyenant  assignedi 
amounts  to  an  admission  of  the  deed,  although  non  est  factum  has  been  pleaded.  Ran- 
dall V.  Lynch,  3  Camp.  357. 
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of  the  at-  are  dead,  blind  or  insane,  or  have,  beoome  inftnxms  or  inle- 
witaeM    '^^^  subsequent  to  the  execution  of  the  deed,  or  diat  they  are 
will  bo      absent  in  a  foreign  country  and  out  of  the  jurisdictioQ  of  the 
dispeued  court,  either  for  a  permanent  residence  or  a  temporfloy  porposey 
with.        or  that  from  circumstances  it  may  be  fairly  presmned  that  they 
have  left  the  country,  or  that  upon  inquiry  at  the  admiralty  it 
appears  that  they  are  serving  in  the  navy,  or  that  they  cannot 
be  found  after  strict  and  diUgent  inquiry,  or  Ihat  they  have 
been  kept  out  of  the  way  at  the  instance  of  Uie  adverse  party; 
then,  after  proof  of  any  of  these  circumstances,  the  execntion 
of  the  deed  may  be  proved  by  evidence  of  the  hand- writing  of 
the  witness;*  and  if  there  be  more  than  one  attesting  witness, 
evidence  of  the  signature  of  one  is  sufficient,  if  none  of  them 
can  be  produced.^ 
It  has  been  decided  that  proof  of  the  hand-writing  of  a  sub- 
*704    scribing  ^witness,  where  there  is  a  sufficient  excuse  for  his 
absence,  is  of  itself  sufficient  without  proof  of  the  signature  of 
the  obligor,  or  without  any  evidence  of  his  identity/    But  the 
contrary  has  been  held  in  a  recent  c^se^  and  it  is  now  settled 
that  proof  of  the  signature  of  the  attesting  witness  is  not  suffi- 
cient without  evidence  of  the  identity  of  the  party  sued  with 
the  party  who  appears  to  have  executed  the  instrument.^ 
When  the      If  the  deed  has  been  lost  or  destroyed,  or  if  after  diligent  in- 
deed has    quiry  it  cannot  be  found,  secondary  evidence  of  its  contents 
ordBsttDT.  ^^  ^  admissible  on  proof  of  these  facts;  but  if  two  or  more 
ed,  the      parts  of  the  deed  have  been  executed,  the  destruction  or  loss 
contento     of  all  must  be  proved  before  secondary  evidence  of  its  contents 
la&ybe      can  be  received.^    But  it  must  be  shown  that  the  deed  was 
^^  ^y  properly  stamped,  and  that  it  had  existed  as  a  complete  gen- 
endeoceT  ^^®  instrument;  for  the  consciousness  of  some  fatal  defect 
being  in  it  may  have  been  the  motive  for  concealing  or  destroy- 
ing it'  So,  if  the  deed  be  in  the  possession  of  the  adverse  party, 
and  it  be  not  forthcoming  at  the  trial,  secondary  evidence  of 
its  contents  will  be  admitted  after  proof  of  notice  to  him  or  his 
attorney  to  produce  it'    Against  a  party  who  refuses  (after 

*  See  1  Stark.  Ev.  335,  et  eeo.,  where  all  the  caaes  on  this  subject  are  collected. 
Where  an  attestingr  witness  could  not  be  found  after  sufficient  inquiry,  eridenoe  of  his 
handwriting  was  emitted,  though  a  letter  not  disclosing  his  retreat  had  been  received 
from  him  a  few  days  before  the  trial.  Morgan  v.  Morgan,*  9  Bing.  359.  (33  EUng.  C. 
L.306.)    See  Miller  «.  Miller,  d  Bing.  N.C.  76.    (39  Eng.  G.  L.  360.)    1  Hod.  87. 

*  Adams  v,  Kerr,  1  B.  &  P.  360.    Prince  «.  Blackbume,  3  East,  350. 

•  Kay  V.  Brookman,  M.  &  M.  386.  3  C.  &  P.  555.  (14  Eng.  C.  L.  446.)  Best. 
Mitchell  V.  Johnson,  id,  176.  (&3  Eng.  C.  L.  383.)  Tenterden.  Page  «•  Mann,  id. 
79*    (33  Eng.  C.  L.  356.)    Tenteiden. 

'  Whitelocke  v.  Musgro^e,  1  C.  &  M.  511.  See  Nelson  v.  Whittall,  1  B.  &  A. 
31. 

•  R.  0.  East,  Farleigh,  6  D.  &  R.  146.  (16  Eng.  C.  L.  358.)  B.N.  P.  354.  R. 
V,  Gastleton,  6  T.  R.  336. 

'  See  Ooodier  e.  Lake,  1  Atk.  346.  Butler  v.  Allautt,  1  Stark.  333.  (3  Eng.  C. 
L.  365.)  Munn  v.  Godbold,  3  Bing.  393.  (11  Eng.  C.  L.  lOS.)  1  Stark.  Er.  340. 
R.  V.  Piddlehinton,  3  B.  &  Ad.  460.  (33  Eng.  C.  L.  131.)  R.  «.  Stourbridge,  8  B. 
&  C.  96w    (15  Eng.  C.  L.  155.)    Rippiner  v.  Wrig:ht,  3  B.  &  A.  478. 

>  1  Stark.  Ev.  347,  et  seq.  And  the  subscribing  witness  need  not  be  called.  Cooke 
\  TanseU,  8  Tauntoni  450.    (4  Eng.  C.  L.  1637) 
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notice)  to  produce  an  agreement,  it  wilt  be  presumed  that  it  is 
stamped.*  An  instrument  which  has  been  traced  to  the  hands 
of  an  opposite  party  cannot  be  presumed  to  have  been  lost  or 
destroyed,  unless  such  party  has  had  notice  to  produce  it> 

Ttie  breach  must  be  proved  as  alleged  in  the  declaration;  Proof  of 
the  nature  of  the  evidence,  therefore,  must  depend  on  the  terms  breach. 
of  the  covenant,  consequently  each  case  must  be  governed  by 
its  own  peculiar  circumstances. 

*Where  an  expression  used  in  a  written  instrument  has  a    *705 
technical  meaning,  parol  evidence  is  admissible  to  show  that  it  P^^l  o^* 
had  been  used  in  that  sense,  and  not  in  its  ordinary  meaning  in  ^^"f®.  ^ 
common  parlance,  although  that  may  be  perfectly  clear  and  ^^  *"' 
unambiguous  in  itself;  therefore,  where  the  lessee  of  a  coal- 
mine covenanted  to  get  the  whole  of  the  mines  *^  not  deeper 
than  or  below  the  level  of  the  bottom  of  the  mine  at  a  particu- 
kar  point,"  held,  that  parol  evidence  of  the  understanding 
amongst  miners  was  admissible  to  show  that  the  word  ^  leveP' 
had  a  particular  technical  meaning,  different  from  its  ordinary 
signification  of  <<  horizontal  line."*   So,  where  in  a  lease  inter 
a  Ha  of  a  rabbit  warren  the  lessee  covenanted  that  at  the  expi- 
ration of  the  term  he  would  leave  on  the  warren  ten  thousand 
rabbits;  it  was  held,  that  parol  evidence  was  admissible  to 
show  that  by  the  custom  or  the  county  where  the  lease  was 
made,  the  word  ^  thousands"  as  applied  to  rabbits,  denoted 
twelve  hundred.^ 


SECTION  XXIL 

THS  JUDOMSNT. 

The  judgment  in  an  action  of  covenant  is,  that  the  plaintiff 
recover  a  named  sum  for  the  damages  which  he  has  actually 
sustained  by  reason  of  the  breach  or  breaches,  together  with 
full  costs,  to  which  he  is  entitled,  though  the  damages  reco- 
vered be  under  forty  shillings,  unless  the  judge  certify  under 
43  Eliz.  c.  6.*  If  the  defendant  has  judgment  against  him 
upon  nil  dicity  confession,  or  demurrer,  a  writ  of  inquiry  shall 
be  awarded  to  inquire  of  the  damages.^   Where  a  breach  was 

*  Crisp  V.  Anderson,  1  Staik.  35.    (3  Enff.  C.  L.  983.)    Ellenborongfa. 

«»  Doe  d.  Phillips  «.  Moms,  3  Ad.  &  EIL  46.    (30  fng.  C.  L.  32.)    4  N.  &  M. 
o9o.     I  H.  oc  W.  296. 

*  Clayton  «.  Greyson,  4  Ner.  &  M.  609.    (30  Eng.  C.  L.  400.)    1  Har.  &  Woll. 
159. 

«  Smith  «.  Wilson,  3  B.  &  Ad.  798.    (93  En^.  C.  L.  169.) 

*  Tidd,  9th  ed.  959,  et  seq. 

'  S.  K.  P.  594.    Where  a  deed  contains  covenants  for  the  neifonnance  of  seTeral 
things,  and  one  large  sam  is  stated  at  the  end  to  be  paid  upon  Drench  of  performanoe, 
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•assigned  oa  two  covenants,  one  of  which  was  bad,  and  a  ver- 
dict was  given  for  the  plaintiff  on  both,  and  entire  damages 
assigned,  judgment  was  arrested.*  In  covetiant  for  non-pay- 
ment of  rent  at  divers  days,  which  amounted  to  so  much,  and 
in  the  declaration  the  sum  was  mis-cast,  it  was  held  not  to  be 
error,  and  that  the  plaintiff  might  have  a  verdict  for  so  much 
as  was  really  in  arrear.^  If  in  an  action  against  two  there  be 
judgment  by  default  against  one,  and  the  other  pleads  perform- 
ance, which  is  found  for  him,  the  plaintiff  shall  not  have  judg- 
ment against  the  other;  for  as  the  covenant  was  joint  and  the 
performance  of  it  was  established  by  the  verdict,  the  plaintiff 
has  no  cause  of  action.® 
Judgmeat  ,If  on  the  whole  record  it  appears  that  the  defendant  has 
oaimoi  be  committed  a  breach  of  the  covenant  declared  upon,  although 
"'^^  ^^  the  plaintiff  states  his  real  cause  of  action  intbrmally,  judgment 
the  core^  cannot  be  arrested;  for,  however  imperfect  the  prayer  of  judg- 
nant  ap-  ment  on  either  side  may  be,  the  court  are  bound  ex  officio  to 
peart  on  give  such  a  judgment  as,  upon  the  whole  record,  the  law  re- 
tfae  record,  quires  them  to  do.  As  where  •^.  declares  in  covenant  against 
B.  and  her  husband,  for  that  iSL  before  her  intermarriage,  cove- 
nanted with  j9.  by  deed  to  leave  certain  accounts  in  difference 
between  them  to  arbitration,  and  to  abide  and  perform  the 
award,  provided  it  were  made  during  their  Uves;  and  •/?.  pro- 
testing that  B.  bad  not,  before  her  intermarriage,  performed 
her  part  of  the  covenant,  averred  that  after  making  the  inden- 
ture and  the  intermarriage  of  the  defendants,  the  arbitrator 
awarded  B.  to  pay  «^.  a  certain  sum;  and  then  alleged  a  breach 
for  non-payment  of  such  sum.  After  verdict,  on  non  esi/acitim 
pleaded ;  held,  that  upon  this  declaration,  it  must  be  taken  ttiat 
B.  intermarried  after  the  submission  and  before  the  award 
made,  in  which  case,  although  the  plaintiff  could  not  recover 
on  the  breach  assigned  for  non-payment  of  the  sum  awarded, 
because  the  marriage  was  a  countermand  to  the  authority  of 
the  arbitrator,  yet,  as  by  the  marriage  itself,  B.  had,  by  her 
own  *act,  put  it  out  of  her  power  to  perform  the  award,  the 
covenant  to  abide  the  award  was  broken;  and,  therefore,  judg- 
ment could  not  be  arrested,  on  the  ground  that  the  marriage 
was  a  revocation  of  the  arbitrator's  authority,  and  that  so  tlie 
plaintiff  could  not  recover  as  for  a  breach  by  non-performaiice 
of  the  award.* 

that  must  be  conaideied  aa  a  penaltT;  bat  where  it  is  agreed  that  if  a  party  do  aach  a 

I  (articular  thing,  such  a  aum  shall  be  paid  by  him,  then  the  amn  ahall  be  treated  as 
iquidated  damages.  Itia  dear  thatwnere  the  principal  anm  is  not  the  essence  of  the 
ai^reement,  the  quantam  of  damages  may  be  assesed  by  the  jury,  bat  where  the  pre- 
cise sum  is  fixed  upon  by  the  parties,  that  sum  is  the  ascertained  damages,  and  the 
jury  are  tonfined  to  it.    Lowe  «.  Peers,  4  Burr.  8839. 

■  Jnon.  Cro.  Eliz.  685.  ^  Thwaites  e.  Ashfield,  5  Mod.  313. 

•  Porter  v.  Harris,  3  her.  63.  '  Chamley  v.  Winstanley,  5  East,  366. 
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